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JUDGMENT OF THE COURT 
16 DECEMBER 1960 

Jean-E. Humblet 
v Belgian State 

Case 6/60 

Summary 

/. Interpretation - Provisions establishing guarantees for the protection of rights - Interpre
tation in favour of the individual concerned. 

2. Procedure- Interpretation or application of the Protocol on the Privileges and Immunities 
of the ECSC - Jurisdiction of the Court in relation to Member States - Limits. 

(ECSC Treaty. Artides 31 and 43; Protocol on the Privileges and Immunities of the 
ECSC, Artide 16) 

3. Procedure - Interpretation or application of the Protocol on the Privileges and Immunities 
of the ECSC - Infringement of that Protocol by a Member State - Right of action of a 
Community official who has been prejudiced - Prior exhaustion of other Community proct
dures 

(Protocol on the Privileges and Immunities of the ECSC, Article 16) 

4. Procedure - Interpretation or application of the Protocol on the Privileges and Immunities 
of the ECSC - Exclusive nature o.f the Court'sjurisdiction- Right qf action - Prior ex
haustion qf rights qf recourse to national courts. 

(Protocol on the Privileges and Immunities qf the ECSC. Article /6) 

5. Offidals qfthe ECSC- Privileges and immunities- exemption.from taxation- Individual 
right 

(Protocol on the Privileges and Immunities qf the ECSC. Articles I I and 13). 

6. Q[ficials qf the ECSC - Privileges and immunities - Exemption .from taxation - Scope 
- Determination qf the rate applicable to other income - Assessment on the joint income 
qf an q(ficial qf the ECSC and qf his spouse · 

(Protocol on the Privileges and Immunities qf the ECSC. Article I/) 

7. Obligations qf the Member States - Measure by a Member State contrary to the Treaty 
-Ruling by the Court- Consequences 

(ECSC Treaty, Article 86) 

1. In case of doubt a provision establishing 
guarantees for the protection of rights 
cannot be interpreted in a restrictive 
manner to the detriment of the individ
ual concerned. 

2. The Coun·s jurisdiction to rule on any 
dispute relating to the application of the 
Protocol on the Privileges and Immuni
ties of the ECSC does not enable it to in
terfere directly in the legislation or ad-
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mmastration of the Member States. 
Therefore the Court cannot. on its own 
authority. annul or repeal laws of a 
Member State or administrative mea· 
sures adopted by its authorities. 

3. An official of the ECSC -who regards 
himself as prejudiced by the infringe
ment by a Member State of the privileges 
and immunities conferred on him may 
bring an action against that State under 
Article 16 of the Protocol on the Privi
leges and Immunities of the ECSC with
out having previously exhausted other 
procedures provided for by Community 
law. 

4. The jurisdiction of the Court of Justice 
provided for by Article 16 of the Protocol 
on the Privileges and Immunities of the 
ECSC is exclusive~ an application 
brought under this provision is not inad
missible merely because the applicant 
has not exhausted his rights of recourse 
to the courts of his own ~ountry before
hand. 

5. The privileges and immunities of offi
cials of the ECSC. in particular exemp
tion from national taxes. although prov
ided in the public interest of the Com
munity. are granted directly to those of-

In Case 6/60 

ficials and confer an individual right on 
them. 

6. The Protocol on the Privileges and Im
munities of the ECSC prohibits any 
measure by a Member State imposing on 
an official of the Community any taxa
tion. whether direct or indirect. which is 
based in whole or in pan on the payment 
of the salary and emoluments to that of
ficial by the Community. 

Consequently the taking into account of 
this [emuneration for the calculation of 
the rate applicable ta ·other income of 
that person is also prohibited. 

The taking into account of this remuner
ation for the purpose of calculating the 
rate applicable to the income of the 
spouse of an official o( the ECSC where 
the national legislation applicable pro-. 
vides for assessment on the joint income 
of the spouses is likewise prohibited .. 

7. If the Court finds that .a legislative Qr ad
ministrative measure adopted by the au
thorities of a Member State is contrary to 
Community law, that State is obliged by 
virtue of Article 86 of the ·EcSC Treaty 
to rescifl4.the meaSure in question and to 
make reparation for· any unlawful conse
quences thereof. • . , 

JF.AN-E. HUMBLET, an official of the ECSC, with an address for $ervice in Luxem
bourg at 7 rue du Fort-Rheinsheim, 

applicant, 

assisted by Paul Orianne, Advocate at the Cour d' Appel, Brussels .. 

v 

BELGIAN STATE, with an address for service in Luxembourg at the Belgian Embas-
sy~ 9 boulevard du Prince-He~ri, · 

defendant. 

represented by the Minister for Finance~ with Georges Laloux~ Deputy Adviser at 
the Department of Direct Taxation (Conseiller Adjoint a I' Administration Cen
trale des Contributions Directes) of the Ministry for Finance~ acting as Agent, as
sisted by Jules Fally ~ Advocate at the Cour de Cassation of Belgium. 

Application for the interpretation of Article 11 (b) of the Protocol on the Privileges 
and Immunities of the ECSC, 



- 3 -

THE COURT 

hereby: 

1. Dismis.~es the application of the applicant seeking the annulment of the 
tax assessment in question. a declaration that it is void and of no effect 
and an order that the defendant should repay the amounts paid. includ
ing the penalty imposed for the incomplete declaration of income and 
payment of compensatory interest. 

2. Rules that the other conclusions in the application are admissible and are 
well-founded in that: 

(a) The Protocol on the Privileges and Immunities of the European Coal 
and Steel Community prohibits the Member States from imposing 
on an official of the Community any taxation whatsoever which is 
based in whole or in part on the payment of the salary to that official 
by the Community. 

(b) The Protocol also prohibits the taking into account of this salary in 
order to determine the- rate of tax applicable to other income of an 
official. 

(c) The same applies to the case of an assessment on the joint income 
of an official of the Communi~y and of his spouse in respect of tax 
payable on the income of the latter. 

(d) Consequently. the tax demanded in the Notice and Extract from the 
income tax register sent to the applicant on 18 or 19 December 1959 
(Articles 913. 321) by the Collector of Taxes at Engis in the sum of 
FB 9035 is contrary to the Protocol in so far as it is based on the 
existence of salary and emoluments paid to the applicant by the 
ECSC. 

3. Orders the defendant to pay the costs. 
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JUDGMENT OF THE COURT 
14 DECEMBER 1962 1 

Commission of the European Econolllic Com.m.unity 
v Grand Duchy of Lusem.bourg and Kingdom. of Belgium. 2 

Joi.Decl Cases 2 and 3/62 

Summary 

1. Procedure - Obligations of the Member States of the EEC - Failure to fulfil those 
obligations - Powers of tht Commission - Procedures for obtaining derogations - ft·o 
iffect upon the exercise of those powers 

( EEC Treaty, Articles 169, 226) 

2. Obligations of .\fember States oft.lze EEC- Failure to fulfil those obligations- Request 
for a posteriori derogation -Effect 

3. Customs duties - Elimination - Prohibition of the creation of new duties - Strict nature 
of this prohibition 

( EEC Treaty, Articles 9 .• 12) 

4. Customs duties- Elimination- Charges having equivalent effect- Concept 
( EEC Treaty, Articles 9, 12) 

5. Policy of the EEC- Common rules- Tax provisions- Taxation within the meaning 
of Article 95 of the EEC Treaty- Scope of that Article 

6. Common Afarkel- Communi~l' procedures-- Unilateral decisions to be az_roided 

1. Procedures for seeking a derogation 
such as those provided for by Article 
226 of the EEC Treaty, the outcome 
of which depends upon the view 
taken by the Commission, are entirely 
distinct in both their nature and 
effects from the warning procedure 
available to the Commission under 
Article 169 and cannot· therefore in 
anyway frustrate the latter procedure. 

2. A request for derogation from the 
general rules of the Treaty cannot 
have the effect oflegalizing unilateral 
measures which conflict with those 
rules and cannot therefore legalize 
retroactively the initial infringement. 

1 - Language: of the: Ca3C: French. 
2- CMLR. 

3. It follows from the clarity, certainty 
and unrestricted scope of Articles 9 
and 12, from the general scheme of 
their provisions and of the Treaty 
as a whole, that the ·prohibition of 
new customs duties, linked with the 
principles of the free movement of 
products, constitutes an essential rule 
and that in consequence any 
exception, which moreover is to be 
narrowly interpreted, must be clearly 
stipulated. 

4. A charge having equivalent effect 
within the meaning of Articles 9 and 
12 of the EEC Treaty, whatever it is 
called and whatever its mode of 
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application, may be regarded as a 
duty imposed unilaterally either at 
the time of importation or sub
sequently, and which, if imposed 
specifically upon a product imported 
from a Member State to the exclusion 
of a similar domestic product, has, 
by altering its price, the same eff~ct 
on the free movement of products as a 
customs duty. 
This concept, lar from being an 
exception to the general rule pro
hibiting customs duties, is on the 
contrary necessarily complementary 
to it and enables it to be made 
cHccti\'c.·. 
The conce.·pt of a charge having 
equivalent cffc.~ct, invariably linked 
to that of·customs duties', is evidence 
of a general intention to prohibit not 
only measures which ctbviously take 
the form of the classic customs duty 
but also all those which, presented 
under other names or introduced by 
the indirect means of other pro
cedures, would lead to the same 

In Cases 2 and 3/62 

discriminatory or protective results 
a~ customs duties. 

5. Although the fint paragraph of 
Article 95 by implication allows 
'taxation' on an imported product, 
it is only to the limited extent to 
which the same taxation is imposed 
equally upon similar domestic pro
ducts. The field of application of this 
Article cannot be extended to the 
point of allowing compensation bet
ween a tax burden created for the 
purpose of imposition upon an im
ported product and a tax burden of a 
different nature, for example econo
mic, imposed on a similar domestic 
product. 

6. To resolve the difficulties which 
might arise in a given economic 
sector, the Member States wished 
Community procedures to be estab
lished in order to prevent unilateral 
intervention by national admini
strations. 

CoMMISSION oF THE EuROPEAN EcoNOMIC CoMMUNITY, represented by 
Hubert Ehring, Legal Adviser of the European Executives, acting as Agent, 
with an address for service in Luxembourg at the Chambers of Henri 
!vfanzanareos, Secretary of the Legal Service of the European Executives, 
2 Place de Metz, 

applicant, 

v 

l. GRAND DucHY OF LuxEMBOURG (Case 2/62) represented by Jean 
Rettel, Legal Adviser attached to the Ministry of Foreign Affairs, 
acting as Agent, with an address for service in Luxembourg at the 
Ministry of Foreign Affairs, 5 rue Notre-Dame, 

and 

2. KINGDOM OF BELGIUM (Case 3/62) represented by its Deputy Prime 
Minister and Minister of Foreign Affairs, having appointed as its Agent 

Jacques Karelle, Director of the Ministry of Foreign Affairs and Foreign 
Trade, assisted by Marcel Verschelden, .. t\d\'ocate of the Cour d'Appel of 
Brussels, with an address for service in Luxembourg at the Belgian 
Embassy, 9 Boulevard du Prince-Henri, 

·defendants, 
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Application for a ruling on the legality of: 

- Increases in the special duty levied by Belgium and Luxembourg on t~e 
issue of import licences for gingerbread; and 

' 
- The extension of that duty to products similar to gingerbread under 

Heading No 19.08 of the Common Customs Tariff; 

which is contested on the ground that they were introduced after 1 January 
1958; 

THE COURT 

hereby 

1. Rules that Applications 2 and 3/62 bro-.ht by the. Commission 
of the European Economic Commaaity agains-t the Grand · 
Duchy of Lasemboara aad the Kiaplom o~ BeJp111D are 
admissible aacl weD foUDded; 

2. Declares that the increases in the special duty determined 
by La.se~nbourg and Belgi111D oa the issue of U.port licences 
for gingerbread, and the esteasioa of that daty to products 
similar to gingerbread com.ing 1111der Beaa*'ias No 19.08 of 
the Coa1mon Customs TariJI", iatroducecl after 1 Jaauary 
1958, are contrary to the Treaty; 

3. Orders the defenclaats to pay the costs. 
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JUDGMENT OF THE COURT 
8 JULY 19651 

Waldemar Deutschmann 
v Federal Republic of Germany 

(Reference for a preliminary ruling by the Verwaltungsgericht, 
Frankfurt-am-Main) 

Case 10/65 

Summary 

Policy of ths EEC- Common Rules- Tax prO'Visions -Import licences
Charges imposed on ths issue of such licences do not constitute taxation mithin 
the meaning of Article 95 of the EBC Treaty 

A charge imposed on the issue of an same effeot upon me free JDOvement of 
import licence without which ~rta.- goods as a customs duty. 
tion would DOt be possible is not a. summary, para. 5, Joined 
governed by Article 95 of the EEC Cases 2 and 3/62, Rec. 1962, p. 
Treaty, since 9UCh a charge has the 818. 

In Case 10/65 

Reference to the Court under Article 177 of the EEC Treaty by the 
Verwaltungsgericht, Frankfurt-am-Main, for a prelift!rinary ruling in the 
action pending before that court between 

WALDEMAR DEUTSCHMANN undertaking of Essen/Ruhr, assisted by Messrs 
Ditges and Ehle, 7 von GrootestraBe, Cologne-Marienburg, 

plaintiff, 

v 

FEDERAL R.EPUBUC OF GERMANY, represented by the President of the 
cAuBenbandelsstelle fiir Erzeugnisse der Ernihrung und Landwirtschaft' 
(Oflice for Foreign Trade in Foodstuffs and Agricultural Products) of Frank
furt-am-Main, 

on the interpretation of Article 95 of the EEC Treaty, 

1 -LaaauMe of the Cae: German. 
2-CMLR: 

defendant, 



THB COURT 

hereby rules: 
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1. A charge imposed on the issue of an import licence without which 
importation would not be poSSJ,le is not governed by Artide 95 of 
the EEC Treaty; 

2. The decision as to costs is a matter for the V erwaltungsgericht, 
Fl'lllkfart-am-Maia. 
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JUDGMENT OF THE COURT 
1 DECEMBER 19651 

Commission of the European Economic Commuaity 
v Italian Republic' 

Cue 45/64 

Summary 

1. Obligations of Membn States - Failur• to fulfil such obligations- Measures 
IJd.opted by the Commission- Subject-mattn- G1ounds 

(EEC Treaty, Article 169) 

2. Policy of the EEC- Tax prooisions -Export of products to another Member 
State- Intl171tdl tD%1Ztion- Taxation imposed directly or indirectly ,.tm til. 
tyroducts- Conct11>t- Repayment- ugality 

(EBC Tret~ty, Article 96) 

J. Policy qj the EEC- Tax provisions- Export of products to anothn Member 
State -Intern4l taxation - Repaymnat - Flat rate systtma -ugality -
Proof- Onus of 1WOOf 

1. In the case of a failure d. a Member 
State to fua1i1 its obligations under 
the Treaty, the various measures 
adopted by the Commission in the 
administrative stage of the procedure 
and .that before the Court must re
late to the same failure and be bated 
on the same grounds. 

2. As used iD Article 96, the expression 
'd.irectiy' must be understood to 
refer to taxation imposed on the 
fimshed product, whilst the expres
sion indirecdy, refers to taxation 
imposed during the various stages of 
produorion on the raw materials 
or semi-finished productS used in the 

In Cue 45/64 

manufaot'W'e « the prod~ 
Duties which are not imposed 
directly or ~y on esponed 
products cannot be the subject of the 
repayment provided for in Article 96. 

3. In the application of Article 96, it is 
for a Member State which employs a 

· flat rate system of repayments of 
internal taxation to atablish that 
such a system remains within the 
mandatory limits of the Artide, both 
as regards the nature of the tua
tion to be repaid and che amoUDt fS 
such repayment on each of the pzo
duc:ts .-fleeted by the measure m 
question. 

CoMMISSION OP THE EUROPEAN ECONOMIC CoMMUNITY, represented by its 
Legal Adviser, Giuseppe Marchesini, acting as Agent, with an address for 

1 - LaDaw1ae ot the Cue: Italian. 
2-CMLR: 

service in Luxembourg at the offices of Henri Manzanares, Secretary of the 
Legal Department of the European Executives, 2 place de Metz, 
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ITALIAN REPUBLIC, represented by Adolfo Maresca, Minister Plenipoten
tiary, Deputy Head of the Diplomatic Legal Department of the Foreign 
Ministry, acting as Agent, ~ssistcd by Pietro Pcronacl., Deputy State 
Advocate-General, with an address for service in Luxembourg at the Italian 
Embassy, S rue Marie-Adelaide, 

defendant, 

Application for a ruling that, by allowing certain products of the engineering 
industry exported to other Member States to benefit from a repayment of 
internal taxation which contravened Article 96 of the Treaty establishing 
the European Economic Community either by reason of the nature of the tax 
or of the method of repayment, the Italian Republic has failed to fulfil an 
obligation under the said Treaty, 

THE COURT 

hereby: 

1. Rules that, by granting repayment of intemal taxation on the pro
ducts of the engineering industry exported to the territory of other 
Member States in respect of registration, stamp and mortgage 
duties, charges on licences and concessions and on motor vebides 
and advertising, the Italian Republic: bas failed to fulfil its obligadon 
under Artide 96 of the Treaty; 

. ' 
~. Orders that within three months from the date on which tbis judg-

ment is given the Italian Republic shall show that the amount of the 
flat rate repayment of internal taxation imposed on the products of 
the engineering industry exported to the territory of other Member 
States does not exceed the amount of such taution; 

3· Orders that on the expiry of this period the oral procedure on the 
second submission of the appHc:ation shall be reopened at the 
request of the party which first requests it; 

4· Orders the defendant to bear half the costs, the remainder of which 
are rese"ed. 
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JUDGMENT OF THE COURT 
1 MARCH 19661 

Alfons Liittick.e GmbH and Others 
v Commission of the European Economic Community2 

Case48/65 

Summary 

Member States of the EEC - Failure to fulfil an oblig,ation arising under the Treaty -
Application to the Commission to initiate the procedure provided for in Article 169 of the 
EEC Treaty - Refusal of the Commission - Application for tl1UIIIbM111-l111ltimiuibility -
An application for the annulment of a 
measure by which the Commission has 
anived at a decision on an application to 
initiate the procedure laid down to deal 
with the failure of a Member State to fultil 
an obligation under the EEC Treaty is in-

In Case 48/65 

admissible, since the initiation of this pro
cedure is part of the administrative stage 
thereof and no measure taken by the Com
mission during this stage has any binding 
force. 

(1) ALFONS LOTncKE GMBH, having its registered office at K6ln-Deutz, 

(2) DR OTro SUWELACIC NACHF. KG. having its registered office at Billerbeck 
(Westphalia), represented by its partner bearing personal liability, Wolfgang 
Suwelack, 

(3) KUllT SIEMERS & Co., having itS registered office in Hamburg, U$isted by Peter 
Wendt, Advocate of the Hamburg Bar, with an address for service in Luxem
bourg at the office of Felicien Jansen, huissier, 21 rue Aldringcr, 

applicants, 

v 

CoMMISSION OF THE EUROPEAN ECONOMIC CoMMUNITY, represented by its Legal 
Adviser, Jochen Thiesing, acting as Agent, with an address for service in Luxem
bourg at the office of Henri Manzanares, Secretary of the Legal Department of 
the European Executives, 2 place de Metz, ' 

1 - Lao.auaae or t.he Case: Geaman. 
1-CMl.ll. 

defendant, 
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Application, principally, for the annulment of a decision of the Commission of the 
EEC and, alternatively, against the failure of that body to act, each application 
concerning the imposition, by the Federal Republic of Germany, of a turnover 
equalization tax on dairy products imported after 1 January 1962, 

THE COURT 

hereby: 

1. Dismisses Application 48/65 as laadmissible; 

1. Orders the applicants to pay the costs of tbe ac:tioo. 
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JUDGMENT OF THE COURT 
16 JUNE 19661 

Alfons Liitticke GmbH 
v Hauptzollamt Saarlouis 

(Reference for a preliminary ruling 
by the Finanzgericht des Saarlandes) 

Case 57/65 

Summary 

I. Member States of the EEC - Absolute obligation under the Treaty - Concept -
Rights of individuals - Protection of such rights by national courts 

2. Policy of the EEC - Common rules - Tax provisions - Internal taxation of one 
Member State imposed on tlae products of other Member States - Prohibition of 
discrimination as compared with charges on the domestic products of that State - Entry 
into force of this rule -Its 11/Jture and consequences- Rights of individuals- Pro
tection of such rights by national courts 

( EEC Treaty, Article 95) 

3. Deleted 

4. Customs duties and internal taxation - Joint applicability to the same case of provisions 
relating thereto - Impossibility of such joint application 

( EEC Treaty, Articles 12, 13, 95) 

5. Policy of the EEC- Common rules - Tax provisions - Internal taxation - Charges 
intended to offset its effect - Nature of internal taxation 

( EEC Treaty, Article 95) 

1. Cf. para. 7, summary, Case 6/64, Rec. the Treaty only from the beginning of the 
1964, p. 1145. second stage of the transitional period. 

2. The first parqraph of Article 95 has 3. Deleted. 
direct effects and creates individual 4. Articles 12 and 13, on the one hand, and 
rights which national coW'ts must pro- • Article 95 on the other cannot be applied 
teet. jointly to one and the same case. 
As a result of the third paragraph of S. A charge intended to offset the effect of 
Article 95, the first paragraph of that internal taxation thereby takes on the 
Article applies to the provisions in exist- internal character of the taxation whose 
ence at the time of the entry into force of effect it is intended to offset. 

In Case 57/65 

Reference to the Court of Justice under Article 177 of the EEC Treaty by the 
Finanzgericht des Saarlandes (Second Chamber) for a preliminary ruling in the 
action pending before that court between 

1 - Lanauaae of the Cue: German. 
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ALFONS LOTIICKE GMBH of Koln-Deutz, represented by its representative ad litem, 
Peter Wendt, BieberstraBe 3, Hamburg 13, 

plaintiff, 

and 

H AU PTZOLLAMT SAARLOUIS, 

defendant, 

• 

THE COURT 

hereby 'rules:· · -

1. The first paragraph of Article 95 produces direct effects and creates individual 
rights. which national courts. must protect; 

2. As a result of the third paragraph of Article 95, the first paragraph of that 
Article applies to provisioos in existence at the time of the entry into force of 
the Treaty only form the beginnina of the second stage of the traasitioaal 
period; 

and declares that the decision on costs in the present proceedings is a matter 
for the Finanzgericht des Saarlandes. 
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JUDGMENT OF THE COURT 
3 APRIL 19681 

Firma Molkerei-Zentrale Westfalen/Lippe GmbH 
v Haoptzollamt Paderbom2 

(Reference for a preliniinary ruling by the Bund~anzhof) 

Case 28/67 

Summary 

1. European Economic Community - Nature - Natural or legal persons having rights and 
obligations - Individuals - Provisions of the Treaty having direct effect - Concept 

2. Policy of the EEC- Common rules - Tax provisions - Internal taxation imposed by 
one Member State on products from other Member States -Prohibition on discrimina
tion as compared with the tax .burden on the domestic products of thDt State - Nature 
and consequences of this ruk - Rights of individuals - Protection of such rights by 
ntJtional courts 

( EEC Treaty, Article 95) 

3. Policy of the EEC- Common rules - Tax provisions - lnternal.taxation imposed by 
one Member State on products from other Member States- Prohibition on discrimina
tion as compared with charges on the domestic products of that State- A 6direct or 
indirect' tax to be widely interpreted- Taxation imposed on simllra domestic products -
Concept 

( EEC Treaty, Article 95) 

4. Policy of the EEC- Common rules - Tax provisions - Cumulative mu~ti-stage tax -
Average rates for imported products or groups of imported products within the meaning 
of the first paragraph of Article 97- No individual rights 

5. Policy of the EEC- Common rules - Tax provisions - Cumulative multi-stage tax -
Average rates for imported products or groups of imported products - Establishment by 
Member States- Validity 

( EEC Treaty, Article 97) 

1. The Community constitutes a new legal 
order, for the benefit of which the States 
have limited their sovereign rights, albeit 
within limited fields, and the subjects of 
which comprise not only the Member 
States but also their nationals. Indepen
dently of the legislation of Member 
States, Community law not only imposes 
obligations on individuals but is also 

I -l.aDIUaac of the Case: German. 
2- CMLR. 

intended to confer upon them rights 
which become part of their legal heritage. 
These rights arise not only where they 
are expressly granted by the Treaty but 
also by reason of obligations which the 
Treaty imposes in a clearly defined way 
upon individuals as well as upon the 
Member States and upon the institutions 
of the Community. In this connexion, it 
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is necessary and sufficient that the very 
nature of the provision of the Treaty in 
question should make it ideally adapted 
to produce direct effects on the lepl 
relationship between Member States and 
those subject to their jurisdiction. 
Cf. paragraph 3, summary, Case 26/62 
[1963] E.C.R 2. 

2. The first paragraph of Article 95 pro
duces direct effects and creates individual 
rights which national courts must pro
tect. Nevertheless, Article 95 does not 
restrict the powers of the competent 
national courts to apply, from among the 
various procedures available under 
national law~· those which are appropri
ate for the purpose of protecting indi
vidual rights conferred by Community 
law. In particular when internal taxation 
is incompatible with the first paragraph 
of Article 95 only beyond a certain 
amount, it is for the national court to 
decide, according to the rules of its 
national law, whether this illegality 
affects the taxation as a whole or only so 
much of it as exceeds that amount. 
Cf. paragraph 2, sununary, Case 57/65, 
Rec. 1966, p. 294. 

3. The terms "directly or indirectly' appear
ing in the first paragraph of Article 95 of 

In Case 28/67 

the EEC Treaty must be widely inter
preted. By internal taxation imposed 
directly or indirectly on similar domestic 
products, this provision refers to all 
taxation which is actually and specifically 
imposed on the domestic product at all 
earli~.r stages of its manufacture and 
marketing or which correspond to the 
sta" at which the product is imported 
from other Member States. 

4. The first paragraph of Article 97, which 
• applies where Member States operating 

a turnover tax according to a cumulative 
multi-stage tax system have actually 
exercised the right therein granted to 
them, does not, in the present state of 
Community law, create individual rights 
which national courts must protect. It is 
therefore not for national courts to 
appraise whether averap rates establish
ed by Member States conform to the 
principles of Article 95. 

S. In States which have exercised the power 
made available to them by Article 97, 
rates are considered as ·average rates' if 
they are established as such by the States 
in question, without prejudice to the 
operation of the second paragraph of 
that article. 

Reference to the Court under Article 177 of the EEC Treaty by the Bundesfinanzhof 
(Federal Finance Court) for a preliminary ruling in the action pending before that 
court between 

FIRMA MOLKEREI-ZENTRALE WESTFALEN/LIPPE GMBH, Trockenmilchwerk .. 

and 

HAUPTZOLLAMT (Principal Customs Office) PADERBORN, 

on the interpretation of Articles 95 and 97 of the EEC Treaty, 
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THE COURT 

in answer to the questions referred to it by the Bundesfinanzhof, by order of that 
court of 18 July 1967, hereby rules: 

1. lbe first paragraph of Article 95 produces direct effects and creates individual 
rights which national courts must protect; 

2. By the expression 'internal taxation imposed directly or indirectly on similar 
domestic products' the first paragraph of Article 95 refers to an taxation 
which is actually and specifically imposed on the domestic: ~roduc:t at all 
earlier stages of its manufacture and marketing or wbic:b correspond to the 
stage at which the product is imported from other Member States; 

3. The first paragraph of Article 97, wbic:b applies where Member States 
operating a turnover tax according to the cumulame multi-stage tax system 
have ac:tually exercised the right therein granted to them and established 
average rates does not create individual rights which national courts must 
protect; 

4. In States which have exercised the power made available to them by Article 
97, rates are coasidered as 'average rates' if they are established as such by 
the States in question, without prejudice to the operation of the second 
paragraph of that article; 

and declares : 

It is for the court referring the matter to give a ruling on the costs of the present 
case. 
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JUDGMENT OF THE COURT 
4 APRIL 19681 

Milchwerke H. Wohrmann und Sohn KG 
v Hauptzollamt Bad Reichenhall 

(Reference for a preliminary nding by the Finanzgericht, Munich) 

Case 7/67 

Summarr 

Agriculture- Common agricultural policy- Common organization of the markets- Milk 
and milk products - lmportation.from third countries - Charge by way of turnover tax -
Not a charge having an effect equivalent to a custo.s duty -Legality 

(Regulation Nol3/64/EEC of the Council of5 Februaryl964, Articlel2(2)) 

A tax imposed on the importation of -_d
ucts from third countries does not "!ltl
stitute a charge having an effect equivalent 
to a customs duty within the meaning of 
Article 12(2) of Regulation No 13/64 on the 
progressive establishment of a common 

In Case 7/67 

organization of the markets in milk and 
milk products when it is imposed as a charge 
under the national system of turnover tax. 

Cf. paragraph 5, summary, Case 57/65, Rec. 
1966, p. 295. 

Reference to the Court under Article 177 of the EEC Treaty by the Finanzgericht 
(Finance Court), Munich, for a preliminary ruling in the action pending before that 
court between 

FIRMA MILCHWERKE H. WoHRMANN uNo SoHN KG, Appeldoorn, 

and 

HAUPTZOLLAMT (Principal Customs Office) BAD REICHENHALL, 

on the interpretation of Article 12(2) of Regulation No 13/64/EEC of the Council 
on the progressive establishment of a common organization of the markets in milk 
and milk products (Official Journal, 27 February 1964, p. 549), 

THE COURT 

in answer to the questions referred to it by the Finanzgericht, Munich, by order of 
that court dates 15 February 1967, hereby rules: 

A tax imposed OD tbe importation of products originating in third COUDtries does 
not coostitute a charge having an effect equivalent to a customs duty witbiD tbe 
meaning of Artide ll(2) of Replation No 13/64 on the progressive establishment 
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of a commoa oreanizadoa of the markets Ia milk aad milk products whea it is 
imposed u a ebaqe UDder the aadoaal system of turaover tax; 

and declares : 

It is for tbe court makiac the refereaee to decide oa the costs in the preseat case. 
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JUDGMENT OF THE COURT 
4 APRIL 19681 

Firma Kurt A. Becher 
v Hauptzollamt MUnchen-Landsbergerstra8e2 

(Reference for a preliminary ruling by the Finanzgericht, Munich) 

Case 13/67 

Summary 

1. Policy of the EEC- Common rules- Tax provisions- Cumulati~·e multi-stage tax -
Average rates for imported products or groups g( imported products within the mea11ing 
of the first paragraph of Article 97 - No illdiJ.'Idual rights . 

2. Policy of the ECC- Common rules --- Tax pro1·isions ,..-Internal taxation imposed by 
one Member State on products from other Member States - Concept 

( EEC Treaty, Article 95) 

1. Cf. paragraph 4, summary, Case 28/67. 2. Cf. paragraph 3, summary, Case 28/67. 

In Case 13/6 7 

Reference to the Court under Article 177 of the EEC Treaty by the Finanzgericht 
(Finance Court), Munich, for a preliminary ruling in the action pending before that 
court between 

FIRMA KURT A. BEcHER, Munich, 

and 

HAUPTZOLLAMT (Principal Customs Office) MONCHEN-LANDSBERGERSTRASSE, 

on the interpretation of Articles. 95 and 97 of the EEC Treaty, 

THE COURT 

in answer to the questions referred to it by the Finanzgericht, Munich, by order or 
that court of 26 April 1967, 

refers to the interpretation given in its judgment in Case 28/67, namely: 

1. On the first question: 

The first paragraph or Article 97, which applies ,,·here Member States ope
rating a turnover tax according to the cumulative multi-stage tax system have 
actuaUy exercised the right therein granted to them and established average 
rates, does not create individual rights which national courts must protect; 

2. On the second question: 

I - Lanauage cf the Case: German. 
2- CMLR.. 
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Ia States which have exercised the power made available to them by Article 97, 
rates are considered as 'average rates' if they are established as such by tbe 
States in questioo, without prejudice to the operation or the secoad paragraph 
of that artide; 

3. o·a tbe third qaesdoa: 

By the expression 'interaal taxation imposed directly or indirectly on similar 
domestic products' the &rst paragraph of Article 95 refers to all taxadoa 
which is actually and specifically Imposed on the domestic product at all 
earUer stages of its manufacture and marketing or which correspoad to the 
stace at which the product is impolftd from other Member States; 

and declares: 

It is for the Flaaa.zgericbt, Mtmicb, to make u order as te the costs of tbe preseat 
proceedJDgs. · 

, ! ~ ' 

) .. 

• 1. 1 , •. ~ •• . ~ t r-

'.!!' 
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JUDGMENT OF THE COURT 
4 APRIL 19681 

Firma Kunstmiihle Tivoli 
v Hauptzollamt Wiirzburg2 

(Reference for a preliminary ruling by the Finanzgericht, Munich) 

Case 20/67 

Summary 

1. Policy of the EEC- Common rules- Taxpro,:isions -Imports/rom third countries
Inapplicability of Article 95 of the EEC Treaty 

2. Agriculture - Common agricultural policy - Common organization of the markets
Turnover equalization tax - Nor a charge having an effect equivalent to that of custom 
duties 

(Regulation No 19 of the Council of the EEC on the progressive establishment of the 
market in cereals, Article 20( 1)) 

I. Since the provisions of Article 95 of the 
Treaty establishing the European Econ
omic Community relate only to products 
originating in Member States, they 
cannot be applied to imports from a 
third country. 

2. A tax which is levied within the frame
work of turnover tax legislation and is 
designed to place all categories of prod
ucts. whatever their origin, in a com
parable fiscal situation does not, in the 

In Case 20/67 

absense of any protective intention, con
stitute a charge having an effect equiv
alent to a customs duty within the m~n
ing of Article 20(1) of Regulation No 19 
on the progressive establishment of a 
common organization of the market in 
cereals. 

Cf. paragraph 1, summary, Case 7/67. 

Cf. paragraph 5, summary, Case 57/65, 
Rec. 1966, p. 295. 

Reference to the Court under Article 177 of the Treaty establishing the European 
Economic Community by the Finanzgericht, Munich, (a court with jurisdiction in 
taxation matters) for a preliminary ruling in the action pending before that court 
between 

FIRMA KUNSTMUHLE TIVOLI, Munich, 

and 

HAUPTZOLLAMT {Principal Customs Office) WORZBURG, 

on the interpretation of Regulation No 19 of the Council on the progressive 
establishment of a common organization of the market in cereals (Official Journal 
of 20 April 1962, p. 933 et seq.) 

I - Languaae of the Cue: German. 
2- CMLR. 
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THE COURT 

in answer to t:.~ questions referred to it by the Finanzgericht, Munich, by order of 
that court of 17 May 1967, hereby rules: 

A tax imposed on the importadon of products originatiJltl .. iD third countries does 
not constitute a charge having an effect equivalent to a customs duty within the 
meaning of Article 20(1) of Regaladon No 19 on the progressive establishment of 
a common organization of the market in cereals when it is imposed as a charge 
under the national system of tumover tax; 

and declares: 

It is for the court making the reference to decide on the costs of the present 
proceedings. 
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JUDGMENT OF THE COURT 
4 APRIL 19681 

Firma Milch-, Fett- und Eierkontor GmbH 
v Hauptzollamt Saarbriicken2 

(Reference for a preliminary mling by the Finanzgericht 
of the Saarland) 

Case 25/67 

Summary 

1. Policy of the EEC- Common rules- Tax provisions- Cumulative multi-stage tax
.Average rates for imported products within the meaning of the first paragraph of Article 
97 - No individual rights 

!. Policy of the EEC- Common rules - Tax prol•isions Cumulath·e multi-stage tax -
Average rates for imported products or groups or imported products - Establishment by 
Member States - Validity . 

( EEC Treaty, Article 97) · · 

3. Customs duties and internal taxation- Joint applicability to the same case of pro .. ·isions 
relating thereto - Impossibility of such joint application 

( EEC Treaty, Article 12,13 and 95) 

4. Policy of the EEC- Common rules - Tax prorisions - Taxation intended to put 
national products and imported products in a comparable tax position - Nature of internal 
taxation 

( EEC Treaty, Article 95) 

1. Cf. paragraph ·4, summary, Case 28/67. 

2. Cf. paragraph 5, summary, Case 28/67. 

3. Cf. paragraph 4, summary, Case 57/65, 
Rec. 1966, p. 295. 

4. A tax which is levied within the frame-

In Case 25/673 

work of turnover tax legislation and is 
designed to place all categories of prod
ucts both domestic and tmported in a 
comparable tax situation constitutes 
•internal taxation' within the meaning of 
Article 95. 

Reference to' the Court under Article 177 of the Treaty establishing the European 
Economic Community by the Finanzgericht (Finance Court) (the competent court 
in taxation matters) of the Saarland for a preliminary ruling in the action pending 
before that court between 

1 - Languasc of thl: Case: German. 
2-CMLR. 
3 -In this case the Court on 16 May 1968 made an order similar to that in Case 13/67 

FIRMA MILCH-. FETT- UNO EtEllKONTOR GMBH. Hambur~, 

and 

HAUPTZOLLAMT (Principal Customs Office) SAARBllUCKEN, 

on the interpretation of Articles 95 and 97 of the EEC Treaty, 
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THE COURT 

in answer to the questions referred to it by the Finanzgericht of the Saarland, by 
order of that court of 19 June 1967, hereby rules: 

l. The first paragraph of Article 97, which applies where Member States 
operating a tumover tax according to the cumulative multi-stage system have 
actuaDy exercised the right therein granted to them, does oot create individual 
rights which national courts must protect; 

2. In States which have exercised the power made available to them by Article 97 
rates are considered as 'averag~ rates' if they are established as such by the 
States in question, without prejudice to the operation of the second paragraph 
of that article; 

3. A tax which is levied within the framework of turnover tax legislation and is 
designed to place all categories of products both domestic and imported in a 
comparable tax situation constitutes 'internal taxation' within the meaning 
of Article 95; 

and declares: 

It is for the court making the reference to decide upon the costs of the present 
proceedings. 
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JUDGMENT OF THE COURT 
4 APRIL 19681 

Firma Fink-Frucht GmbH 
v Hauptzollamt Miinchen-Landsbergerstra8e2 

(Reference for a preliminary ruling by the Finanzgericht, Munich) 

Case 27/67 

Summary 

1. Policy of the EEC - Common rules - Tax provisions - Internal taxation imposed by 
one Member State on products from other Jt..fember States- Absence of similar domestic 
products or other products capable of being pr,gtected - Permissibility 

( EEC Treaty, Article 95) 

2. Quantitative restrictions and taxes- Different nature- Joint application of provisions 
thereon to the same case - Not permissible 

( EEC Treaty, Articles 30, 95) 

3. Policy of the EEC- Common rules - Tax provisions- Internal taxation imposed by 
one Member State on products from other Member States- Similarity between such 
products - Concept 

( EEC Treaty, first paragraph of Article 95) 

4. Policy of the EEC -- Common rules- Tax provisions -Internal taxation imposed by 
one Member State on products from other Member States - Taxation of such a nature 
as to afford indirect protection to products other than similar products - Prohibition -
Individual rights - Protection of such rights by national courts 

( EEC Treaty, first paragraph of Article 95) 

5. Policy of the EEC- Common rules- Tax provisions- Internal taxation imposed by 
one Member State on products from other Member States- Taxation of such a nature 
as to afford indirect protection to products other than similar products -Prohibition -
Nature of the prohibition - Conditions of application - Powers of national courts 

( EEC Treaty, second pargaraph of Article 95) 

1. The provisions of Article 95 of the EEC 
Treaty do not prohibit Member States 
from imposing internal taxation on prod
ucts imported from other Member 
States when there are no similar domes
tic products or other domestic products 
capable of being protected. 

2. Internal taxation imposed under the con-

I - Lanauaac or the Case: GCI'DI.Ul. 
2- CMLR. 

ditions referred to in paragraph 1 above 
on products imported from other Mem
ber States does not come within the pro
hibition on quanLitative restrictions and 
measures having equivalent effect, within 
the meaning of Article 30 of the EEC 
Treaty. 
One and the same tax cannot be both a 
measure having an effect equivalent to a 
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quantitative restriction and internal tax
ation. 

3. Similarity between products within the 
meaning of the first paragraph of Article 
95 exists when the products in question 
are normally to be considered as coming 
within the same fiscal, customs or statis
tical classification, as the case may be. 

4. The second paragraph of Article 95 of 
the Treaty is capable of producing direct 
effects and creating individual rights 
which national courts must protect. 

5. The second paragraph of Article 95 is 
complementary to the first. It prohibits 
the imposition of any internal taxation 
which imposes a higher charge on an 
imported than on a domestic product 
which competes with the imported prod
uct, although it is not similar to it within 
the meaning of the first paragraph of 
Article 95. The prohibition also applies 
in the absence of direct competition 
where the internal taxation subjects the 

In Case 26/67 

imported product to a specific fiscal 
charge in such a way as to protect certain 
activities distinct from those used in the 
manufacture of the imported product. 
However, the said second parqraph is 
only applicable when the various econ
omic relationships envisqed by it are 
not merely fortuitous, but lastins and 
charaderistic. 
The effects of a tax on the economic rela
tionships referred to in the second para
graph of Article 95 must be assessed in 
the light of 'he objectives of Article 95, 
which are to ensure normal conditions of 
competition and to remove all restric
tions of the fiscal nature capable of 
hindering the free movement of goods 
within the Common Market. 
The Treaty does not prevent national 
courts from deciding, where necessary, 
the level below which the tax in question 
would cease to have the protecti~-e effects 
prohibited by the Treaty and from draw
ing all appropriate conclusions there
from. 

Reference to the Court under Article 177 of the Treaty establishing the European 
Economic Community by the Finanzgericht (Finance Court), Munich, for a pre
liminary ruling in the action pending before that court between 

FIRMA FINK-FRUCHT GMBH, Frankfurt-am-Main, 

and 

HAUTPZOLLAMT (Principal Customs Office) MONCHEN-LA:NDSBERGERSTRASSE, 

THE COURT 

in answer to the questions referred to it by the Finanzgericht, Munich, by an order 
of that court of 12 July 1967 hereby rules· 

1. Neither Article 95 nor Article 30 of the Treaty establishing the European 
Economic Community prohibits Member States from imposing internal 

· taxation on products imported from other Member States when there are no 
similar domestic products or other domestic products capable of· being 
protected; 

2. The secood paragraph of Article 95 of the Treaty is capable of producing 
direct effects and creating individual rights which national courts must protect; 

3. (a) Similarly between products within the meauing of the first paragraph of 
Article 95 exists when the products in question are normally to be con
sidered as coming within the same fiscal, customs or statistical classifica
tion, as the case may be; 

(b) The second paraKJ;!ph of Article 95 is complementary to the first. It 
prohibits the imposftion of any internal taxation which imposes a higher 
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charge on an imported than on a domestic product which competes with 
tbe imported product, although it is not similar to it within the meaning 
of the first paragraph of Article 95. 1be prohibition also appUes in the 
absence of direct competition where the internal taxation subjects the 
imported product to a specific fiscal charge in such a way as to protect 
certain activities distinct from those used in the manufacture of the 
imported product; 

and declares: 

The decision on costs in these proceedings is a matter for the Finanzgericht, 
Munich. 
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JUDGMENT OF THE COURT 
4 APRIL 19681 

Firma August Stier 
v Hauptzollamt Hamburg-Ericus 

(Reference for a preliminary ruling by the Finanzgericht, Hamburg) 

Case 31/67 

Summary 

1. Policy of the EEC- Common rules- Tax provisions - Taxation - Taxation forming 
part of a general tax applying without distinction to domestic and imported products -
Nature of internal taxation 

( EEC Treaty, Article 95) 

2. Policy of the EEC- Common rules - Tax provisions - Internal taxation imposed by a 
Member State on products from Member States- Absence of similar domestic products 
or other products capable of1Jeing protected- Permissibility -Limits of right of 
Member State to impose taxation 

( EEC Treaty, Article 95) 

1. Taxation levied within the framework of 
legislation relating to the turnover tax 
applying without distinction to all cat
egories of products, whether domestic or 
imported, does not constitute a specific 
tax on imported products even if charged 
at the moment of importation. 

cr. paragraph 4, summary' judgment 
in Case 25/67, [1968] E.C.R. 

2. The provisions of Article 95 of the EEC 
Treaty do not prohibit Member States 
from imposing internal taxation orl im
ported products from other Member 
States when there is no similar domestic 
product or other domestic product 

In Case 31/67 

capable of being protected. Nevertheless 
it would not be permissible for Member 
States to impose on such products char
ges of such an amount that the free 
movement of goods within the Common 
Market would be impeded as far as those 
products were concerned. Such a 
restraint on the free movement of goods 
cannot however be presumed to exist 
when the rate of taxation remains within 
the general framework of the national 
system of taxation of which the tax in 
question is an integral part. 

cr. paragraph 1, summary, judgment in 
Case 27/67. 

Reference to the Court under Article 177 of the EEC Treaty by the Finanzgericht 
(Finance Court), Hamburg, for a preliminary ruling in the action pending before 
that court between 

FIRMA AuGUST SnER, Hamburg, 

and 

HAUPTZOLLAMT (Principal Customs Office) HAMBURG-EluCUS, 

on the interpretation of the Treaty establishing the EEC, especially Article 95 
thereof, 
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THE COURT 

in answer to the questions referred to it by the Finanzgericht, Hamburg, by order 
of that court dated 11 August 1967, hereby rules: 

1. The provisions of Article 95 of the Treaty establishing the European ~nomic 
CommUnity do not prohibit Member States from imposing intemal taxation 
on imported products originating in other Member States when there is no 
similar domestic product or other domestic products capable of being pro
tected; 

2. In the cases referred to in paragraph 1 above, the Treaty does not have the 
effect of restricting the freedom of Member States to fix rates of taxation 
which remain within the general framework of the national system of illternal 
taxation of which the tax in question forms Parts.. 

and declares: 

It is for the ~ourt making the reference to decide as to the, costs in this action. 
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JUDGMENT OF THE COURT 
4 APRIL 19681 

Firma Gebriider Liick 
v Hauptzollamt Koln-Rheinau 

(Reference for a preliminary ruling 
by the Finanzgericht, DUsseldorf) 

Case 34/67 

Summary 

1. Policy of the EEC- Common rules- Tax provisions- Cumulati\'e multi-stage tax
Average rates for imposed products or groups of imported products within the meaning 
of the first paragraph of Article 97 - No individual rights 

2. Policy of the EEC- Common rules - Tax provisions- Taxation imposed on domestic 
products- Concept 

( EEC Treaty, Article 95) • .. 

3. Policy of the EEC- Common rules- Tax provisions- Rights conferred on individUIJls 
by Community law -Powers of national courts for the purpose of protecting such rights 

(EEC Treaty, Article 95) 

l. Cf. paragraph 4, summary, Case 28/67. 

2. The concept of taxation imposed on a 
domestic product within the meaning of 
Article 9S of the Treaty means the tax 
burden which results from the applica
tion of the rate of tax fixed by law. 

3. Article 95 of the Treaty has the effect of 
excluding the application of any national 
measure incompatible with it. However, 
the Article does not restrict the powers of 
the competent national courts to apply, 
from among the various procedures 
available under national law, those which 
are appropriate for the purpose of pro-

In Case 34/67 

tecting the individual rights conferrd by 
Community law. Particularly when an 
internal tax is incompatible with the first 
paragraph of Article 95 only beyond a 
certain amount, it is for the national 
court to decide, according to the rules of 
its national law, whether the illegality 
affects the whole tax or only so much of it 
as exceeds that amount. It is also for that 
court to decide whether the rules of 
national law which conflict with the said 
provision must be repealed or whether 
they are void as from 1 January 1962, or 
to select any other solution. 

Cf. paragraph 2, summary, Case28/67. 

Reference to the Court under Article 177 of the EEC Treaty by the IVth Senate of 
the Finanzgericht (Finance Court), Dusseldorf, for a preliminary ruling in the action 
pending before that court between 

1 - Laaauaae of tbe Cue: Cic:nDaD. 

FIRMA GEBRtiDER LtlcK, Cologne-Braunsfeld, 

and 

HAUPTZOLLAMT (Principal Custo1.1l3 Office) KoLN-RHEINAU 

on the interpretation of Articles 95 and 97 of the EEC Treaty, 
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THE COURT 

l 

in answer to the questions referred to it by the Finanzgericht, DUsseldorf, by order 
of that court of 6 September 1967, hereby rules: 

1. The first paragraph of Article 97, applicable where Member States levying a 
turnover tax calculated on a cumulative multi-stage tax system in fact exercise 
the option which it gives to them, does not create rights which national courts 
must protect; 

2. Taxation imposed on a domestic product within the meaning of Article 95 of 
the Treaty means taxation imposed at the rate which results from the applica
tion of the law; 

3. Article 95 of the Treaty does not restrict the powers of the competent national 
courts to apply, from among the various proce\tures available under national 
law, those which are appropriate for the purpose of protecting the individual 
rights conferred by Community law. 

and declares: 

'lbe decision as to costs in these proceedings is a matter for the court making the 
reference. 
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JUDGMENT OF THE COURT 
24 JUNE 19691 

Milch-, Fett- und Eierkontor GmbH 
v Hauptzollamt Saarbriicken:a 

(Reference for a preliminary ruling by the Finanzgericht of the 
Saarland) 

Case 29/68 

Summary 

1. Procedure- Preliminary ruling- National court -InterPJ'etation of tiN Court 
of Jus bee binding- Right to mtJke a further reference to the Court of 1wtice 

(EEC Treaty, Article 177) 

2. Policy of the EEC- Common rules- Tax prO'Visions- Cumulative multi-stage 
tax- A'Verage rates for imported products or groups of imported product's -
Establishment by Member States - Object of this power 

(EEC Treaty, Article 97) 

3. Policy of the EEC- Com1110n rules- Tax prOfJisions- Cumulati'Ve multi-stage 
tax- AfJerage rates for imported products or groups of imported products -
BstablifJ&ment by Member States- Powers of national courts of the Commission 
and of other Member States · 

(EEC Treaty, Article 97) 

4. Policy of tltc EJ:C- Conzmon rules- 1·ax prooision$- Cumulative multi-stag~ 
tax - A.'Verage rates for imported products or groups of imported PToducts -
Concept 

(EEC Treaty, Article 97) 

5. Policy of the EEC- Common rules- Tax provisions -Cumulative multi-stage 
tax - Average rates for imported products or groups of imported products -
Establishment by Member States -Form 

(EEC Treaty, Article 97) 

6. Policy of the EEC- Common rules - Tax provisions - CumulatitJe multi
stage tax- Average rates for imported products or grouf! of imported prod
ucts - R.t.Jte for one stage at an IJf)erage rate- Possibility - Contrtzry to 
Articles 95 and 97- Without effect on the character of this ratl as an ~CifJerage 
rate' 

(EBC Treaty, Article 97) 

7. Policy of the BEC- Common rules - Tax provisions - CumultJtiw multi
stage tc- AfJerage rates for imported products or groups of imported prod
ucts- Composition of groups of products lillble to an IJf)erage rate- Without 
effect on the chartzcter of this rate as an 'average rate' 

(BBC Treaty, Article 97) 

1. An interpretation given by the Court 
of Justice under Article 177 of the 
BEC Treaty binds the national court 

1 - Laa.auaac of the Case : German. 
2-CMLR. 

hearing the case concerned. It is for 
the national court, however, to decide 
whether it is suffidendy enlightened 
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by the preliminary ruling given or 
whether it is necessary to make a 
further reference to the Court. 

2. The power made available by Article 
97 permits the States concerned to 
tax an imported product at a single 
rate deemed to correspond to the 
aggregate tax burden bome by do
mestic products. 

3. In order co enable the national coutt 
to decide whether the case before it is 
governed by Article 97, it is only 
necessary for it to be in a position to 
decide, on the one hand, whether the 
said case involves a turnover tax cal
culated on a cumulative multi-stage 
tax system and, on the other hand, 
whether the Member State has 
actually exercised the power made 
available to it by the said article. If 
the national court can establish the 
existence of these two factors, it mere
ly remains for the Commission and 
the other Member States to put into 
operation the machinery provided for 
them by the second paragraph of 
Article 97 and by Articles 169, 170 
and 173, to review the legality of the 
measures adopted or have it re
viewed. 
The question whether the power made 
available by Article 97 has actually 
been exercised in a particular case is, 
from the point of view of Community 
law, a question which national courts 
must decide within the context of 
national law. 

4. If a State has exercised the power 
made available to it by Article 97, the 
rates which it has established are gov
erned by that provision, even where it 
co~d be shown that they do not 
correspond to the aggregate tax burden 
borne by domestic products. 

In Case 29/68 

In States which have exercised the 
power made available by Article 97, 
an 'average rate' is any rate estab
lished as such by the State concerned, 
even .if it was established prior to the 
entry into force of the Treaty. 

5. In order to establish an average rate 
within the meaning of Article 97 of 
the EEC Treaty, it is sufficient that 
the body which is competent in ac
cordance with the legal system of a 
Member State should declare that an 
existing rate of tax is an aven1gc 
rate. 

6. Under a cumulative multi-stage tax 
system, a rate applicable to a single 
stage of marketing may constitute an 
average rate within the meaning of 
Article 97 of the EEC Treaty. As 
far as national courts are concerned, 
infringement of Articles 95 and 97 
would not mean that the rate in ques
tion was no longer an 'average rate', 
but would merely render it liable to 
the measures laid down in the second 
paragraph of Article 97. 

7. By pe~tting Member States to 
establish average rates for groups of 
products the Treaty merely intended 
to indicate that the States are not 
bound to establish separate rates for 
each product. Nothing in Article 97 
allows the conclusion to be drawn that 
the status of 'average rate' depends on 
the composition of the groups covered 
by the rate in question. 
Consequently, Article 97 does not 
exclude the possibility that products 
liable to a rate of turnover equaliza
tion tax which does not differ from 
the general rate may form a group of 
products within the meaning of that 
article. 

Reference to the Court under Article 177 of the Treaty establishing the Euro
pean Economic Community by the Finanzgericht (Finance Court), of the 

Saarland for a preHminary ruling in the action pending before that- court 
between 

Mu..ca-, FETT· UND EIERKONTOR GMBH, Hamburg, 

and 

HAUPTZOLLAMT (Principal Customs Office) SAARBR'UCKEN, 

on the interpretation of the said Treaty and especially Articles 95 and 97, 
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THE COURT 

in answer to the questions referred to it by the Finanzgericht of the Saarland 
by an order of that court of 4-0ctober 1968, hereby rules: 

On Question I(a): 
(a) The power made available by Article 97 of the EEC Treaty permits 

the States concerned to tax an imported product at a siDgle rate 
deemed to correspond to the aggregate tax burden borne by 
domestic products; 

(b) The question whether, in a particular case, this power has actually 
been exercised is, from the point of view of CommUDity law, a 
question which national courts must decide within the context of 
national law; 

(c) If a State has exercised this power, the rates which it has establish
ed ue governed by Article 97, even where it could be shown that 
they do not correspond to the aggregate tax burden borne by 
domestic products. 

On Question 1(b) : 

Under a cumulative multi-stage tax eystem, a rate of tax introduced 
before the entry into force of the BbC Treaty may constitute au 
'average rate' within the meaning of Article 97 and it is posSJole that a 
rate applicable to a single stage of marketing may constitute an 'average 
rate' within the meaning of that article; 

On Question 2(a) : 
In order to establish an average rate within the meauing of Article 97, 
it is sufficient that the body which is competent iD accordance with the 
legal system of a Member State has declared that an existing tu rate 
is an average rate. 

On Questions 3 and 4: 
Article 97 does not exclude the possibility that products liable to a rate 
of turnover equalization tax which does not differ from the geueral rate 
may form a group of products within the meaning of the said Article 
97· 
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JUDGMENT OF THE COURT 
1· JULY 19691 

Commission of European Communities 
v Italian Republic' 

Case 24/68 

Summary 

1. Customs duties -Elimination -Purpose 
(BEC Treaty, Articles 9, 12) 

2. Customs duties - Elimination - Charges hatling equivalent effect - Concept -
Identity in the Treaty and in. the regulations - National taxation and charges 
JuzuUig equivalent effect- Distinction 

(EB9 Treaty, Articles 9, 12, 95) 

3. Customs dutic:.-.. ---Ulirniiiutiu" -- Crttatiun o/11c:w charguJ prullibittld- Absolz~t" 
nature of suc_h prohibition "" 

(EEC Treaty Articles 9, 12) 

1. Customs duties are prohibited inde-
. pendently of ·any consideration of the 
purpose for which they were intro
duced and the destination of the 
revenue obtained therefrom. 

2.· (a) Any pecuniary charge, however 
small and whatever designation 
and mOde of application, which is 
imposed unilatelally on domestic 
or foreign goods when they cross 
a frontier, and whic:Jl is not a 
customs duty in the strict sense, 
constitutes a charge having 
equivalent effect within .the mean
ing of Articles 9, 12, l3 and 16 
of the Treaty, even if it is not 

· imposed for the benefit of the 
State, is not discriminatory or 
protective in effect or if the 
product on which the charge is 
imposed is not in competition 
with any domestic product. 

(b) The regulations relating to the 
common organization of the agri
cultural markets are not intended 

J - Lmauaae of the Ca•c: Iwiaa. 
·z-CMLR. . 

to confer on the concept of a 
charge having equivalent effect 
a scope different from that which 
it has within the framework of 
the Treaty itself, especially as, 
when those regulations take 
account of the particular condi
tions for establishing a common 
market in asricultural products, 
they pursue the same Objectives 
as Articles 9 to 13 of the Treaty 
which :they implement. 

3. (a) The prohibition of new customs 
duties or charges having equiva
lent eifect, linked to the prin
ciple of the free movement of 
goods, constirutes a fundamental 
rule which, without prejudice to 
the other provisions of the 
Treaty, does not permit of any 
exceptions. 

(b) It follows from Articles 95 et seq. 
that the concept of a charge 
having equivalent effect does not 
include taxation which is imposed 
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in the same way within a State 
on imported products and similar 
domestic products, or which falls, 
in the absence of comparable 
domestic products, within the 
framework of taxation of this 

In Case 24 I 68 

nature within the limits laid down 
by the Treaty. 
The rendering of specific service 
may in certain cases warrant the 
payment of a fee in proportion 
to the service actually rendered. 

CoMMISSION OF THE EuROPEAN CoMMUNITIES, represented by Sandro 
Gaudenzi, acting as Agent, with an address for service in Luxembourg at the 
offices of Emile Reuter, its Legal Adviser, 4 boulevard Royal, 

) 

applicant, 
v 

ITALIAN REPUBLIC, represented by Adolfo Maresca, Minister Plenipotenti
ary acting as Agent, assisted by Pietro Peronaci, assistant to the Avvocato 
Generate dello Stato (State Advocate-General), with an address for service 
in Luxembourg at the Embassy of the Italian Republic, 

defendant, 

Application for a ruling that the Italian Republic has failed to fulfil its obliga
tions under the Treaty establishing the European Economic Community, by 
levying a charge called a statistical levy (diritto <:14 statistica) on goods ex
ported to the other Member States contrary to Article 16 of the said Treaty, 
and by levying a charge called a statistical levy on goods subject to the 
regulations of the Council concerning various common organizations of the 
agricultural markets and imponed from other Member States, contrary to the 
said regulations; 

THE COURT 

hereby declares: 

1. On levying on exports to other Member States of the Community 
the charge provided for by Article 42 of the Decree of the President 
of the Republic No 723 of 26 June 1965, the Italian Republic has 
failed to fulfil its obligations under Article 16 of the Treaty estab
lishing the European Economic Community; 

2. In levying on imports from other Member States the charge pro
vided for by Article 42 of the Decree of the President of the 
Republic No 723 of :z6 June 1965 on goods subject to the regula
tions of the Council relating to certain common organizations of the 
agricultural markets, the Italian Republic has failed to fulfil its 
ob6gations under Article 189 of the Treaty and Articles 21(1) of 
Regulation No 120 I 67 /EEC, 19( 1) of Regulation No 121 I 67 /EEC, 
13(1) of Regulation No 122/61 /EEC, 13(1) of Regulation No 123/ 
67 /EEC, 22(1) of Regulation No 804/68/EEC, 22(1) of Regulation 
No Sos/68/EEC, 23(1) of Regulation No 3S9/67 /EEC, and 3(1) of 
Regulation No 136/66/EEC; . 

3· The defendant is ordered to pay the costs. 
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JUDGMENT OF THE COURT 
1 JULY 1969' 

Sociaal Fonds voor de Diamantarbeiders 
v SA Ch. Brachfeld and Sons and Chougol Diamond Co.' 

(Reference for a preliminary ruling 
by the Vrederechter, Antwerp) 

joined Cases 2 and 3/69. 

Summary 

1. Customs duties -Elimination -Purpose 
(EEC Treaty, Articles 9, 12) 

2. Customs duties- Elimination- Charges having equivalent effect- Concept 
(EEC Treaty, Articles 9, 12) 

3. Customs duties and charges hatnng equivalent effect- Elimination -Introduc
tion of new duties and charges prohibited- Absolute nature of such prohibition 
-National taxation and charges having equivalent effect- Distinction 

(EEC Treaty, Articles 9, 12, 95) 

4. Customs duties- Elimination -Immediate effects of the protJisions relating 
thereto 

(EEC Treaty, Articles 9, 12, 17, 95) 

5. Common customs tariff- Pecuniary charges imposed by States on imports from 
third countries before the introduction of that tariff- Permissibility 

1. Customs duties are prohibited inde
pendently of any consideration of the 
purpose for which they were intro
duced and the destination of the 
revenue obtained thcrUrom. 

2. Any pecuniary charge, however small 
and whatever its designation and 
mode of applkation, which is im
posed unilaterally on domestic or 
foreign goods when they cross a fron
tier, and which is not a customs duty 
in the strict sense, constitutes a charge 
having equivalent effect within the 

1 - Languaee of the: Case: Dutch. 
2-CMLR. 

meaning of Articles 9 and 12 of the 
Treaty, even if it is not imposed for 
the benefit of the State, is not dis
criminatory or protective in effect or 
if the product on which the charge 
is imposed is not in competition with 
any domestic product. 

3. (a) The prohibition of new customs 
duties or charges having equiva
lent effect, linked to the principle 
of the free movement of goods, 
constitutes a fundamental rule 
which, without prejudice to the 
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other provwons of the Treaty, 
does not permit of any excep
tions. 

(b) It follows from Articles 95 et seq. 
that the CODcept of a charge hav
ing equivalent effect does not in
clude tuation which is imposed 
in the same way within a State on 
imported products and similar 
domestic products, or which falls, 
in the absence of comparable 
domestic·. ~ucts, within the 
framework Of ~ internal tax
ation, or which is intended to 
compensate for taxation of this 
nature within the limits laid down 
by the Treaty. 
The rendering of a specific ser
vice may in certain specific ·cases 
warrant the payment of a fee in 
pmportion to the ser.ice actually 
rendered. 

4. The provisions of the Treaty laying 

In Joined Cases 2 and 3 I 69 

down prohibitions on customs duties 
and charges having equivalent effect 
imP.Ose precise and clearly-defined 
obligations on Member States which 
do not require any subsequent inter
vention by Community or national 
authorities for their implementation. 
For this teaSOn, these provisions 
directly confer rights on individuals 
concemed. 

5. Without prejudice to any limitations 
which might be imposed in order to 
attain the objectives of the common 
customs tariff, pecuniary charges 
other than customs duties in ·the 
strict sense applied by a Member 
State before the introduction of that 
tariff on goods imported directly from 
third countries are not, according to 
the Treaty, incompatible with the re
quirements concerning the gradual 
alignment of national customs tariffs 
on the common external tariff. 

Reference to the Court under Article 177 of the EEC Treaty by the Vre
derechter, Antwerp (Second Canton), for a preliminary ruling in the action 
pending before that court between 

SOCIAAL FoNDs VOOR DE DIAMANTARBEIDERS, Antwerp, 

and 

SA CH. BRACHFELD & SoNs, Antwerp, 

(Case 2/69) 

SOCIAAL FONDS VOOR DE DIAMANTARBEIDERS, Antwerp, 

and 

CuoUGAL DIAMOND Co., Antwerp, 

(Case 3/69) 

on the interpretation of Articles 9, 12, 13, 18, 37 and 95 of the Treaty, 

TilE COURT 

~ answer to the questions referred to it by the Vrederechter, Antwerp, by 
JUdgment of that court dated 24 December 1968, hereby rules: · 

I. The concept of a charge having equivalent effect referred to in 
Articles 9 and I~ of the EEC Treaty includes any pe~ charge, 
o~er ~ a. ~stoms duty in the strict sense, imposed on goods 
arcalaung Within the Community by reason of the fact tbat they 
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cross a frontier, in so far as such a charge is not permitted by a 
specific provision of the Treaty; , 

:z. Without prejudice to any limitations which might be imposed in 
order to attain the objectives of the common customs tariff, 

pec:uniary charges other than customs duties in the strict sense 
applied by a Member State before the introduction of that tariff on 
goods imported direcdy from third countries are not, according to the 
Treaty, incompatible with the requirements concerning the gradual 
alignment of national customs tariffs on the common external tariff. 
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JUDGMENT OF THE COURT 
15 OCTOBER 1969' 

Commission of the European Communities 
v Government of the Italian Republic:! 

Case 16/69 

Summary 

1. Internal taxation- Non-discrimination- Potable spirits 
(BEG Treaty, Article 95) 

2. Agriculture- Potable spirits -not a11 agricultural product 
(Regulation No 7) 

3. Agriculture- Establishment of the Common Market- Exceptions -Strict 
interpretation 

1. The taxation of potable spirits im
ported from one Member State on 
the basis of a notional alcoholic con
rent amounts to discrimination in
compatible with Article 95 of the 
EEC Treaty. 

2. As potable spirits are not agricultural 
products (Regulation No 7 (a) of 18 

In Case 16/69 

December 1959) they are not subject 
to the provisions of Articles 39 to 
46 of the Treaty. 

3. In agriculture the permitted deroga
tions from certain rules laid down for 
the establishment of the Common 
Market are exceptions and as such 
must be strictly interpreted. 

CoMMISSION OF THE EUROPEAN COMMUNITIES, represented by Cesare 
Maestripieri, acting as Agent, with an address for service in Luxembourg 
at the offices of Emile Reuter; Legal Advisor of the Commission, 4 
boulevard Royal, 

applicant, 

v 

GoVERNMENT OF THE ITALIAN REPUBLIC, represented by Adolfo Maresca, 
Minister Plenipotentiary, acting as Agent, assisted by Pietro Peronaci, 
Sostituto A vvocato generale della Stato, (Deputy State Advocate-General) 
with an address for service in Luxembourg at the chancery of the Italian 
Embassy, 

1 - I..aDauaae of the Catc : Italian. 
2-CMLR: 

defendant, 

Application for a declaration that the Italian Republic by applying a system 
of taxation which imposes a higher tax burden on potable spirits imported 
from other Member States than on the corresponding national products has 
infringed Article 95 of the Treaty establishing the European Economic 
Community, 
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I. Declares that the Italian Republic by continuing after I January 
1962 to levy on potable spirits imported from other Member States 
frontier dues and all other duties which apply to alcohol in its 
national territory on the basis of a minimum alcoholic content of 
70% has failed to fulfil the obligations imposed upon it by Article 
95 of the Treaty establishing the European Economic Community; 

2. Orders the defendant to bear the costs. 
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JUDGMENT OF THE COURT 
19 NOVEMBER 19691 

Commission of the European Communities 
v Italian Republic 

Case 45/64 

In Case 45/64 

COMMISSION oF THE EuROPEAN CoMMUNITIES, taking the place of the 
Commission of the European Economic Community in accordance with Ani
cle 9 of the Treaty of 8 April 1965 establishing a Single Council and a Single 
Commission of the European Communities, represented by its Legal Adviser, 
Giuseppe Marchesini, acting as Agent, with an address for service in Luxem
bourg at the offices of its Legal Adviser, Emile Reuter, 4 boulevard Royal, 

app~cant, 

v 

ITALIAN REPUBLIC, represented by Adolfo Maresca, Minister Plenipoten
tiary, Head of the Diplomatic Legal Department of the Foreign Ministry, 
acting as Agent, assisted by Pietro Peronaci, Deputy State Advocate-General, 
with an address for service in Luxembourg at the Italian Embassy, 

defendant, 

Application for a ruling that, by allowing certain products of the engineering 
industry exported to other Member States to benefit from a repayment of 
internal taxation which contravened Article 96 of the Treaty establishing the 
European Economic Community either by reason of the nature of the tax or 
of the method of repayment, the Italian Republic has failed to fulfil an 
obligation under the said Treaty, 

THE COURT 

hereby: 

1. Declares that, by maintaining in force after 31 December 1963 a 
statutory system which may lead to the payment, to the advantage 
of products of the engineering industry exported to other Member 
States, of repayments of internal taxation exceeding the taxation 
imposed direcdy or indirectly on the said products, the Italian 
Republic has failed to fulfil its obligation under Article 96 of the 
Treaty; 

2. Orders the defendant to bear the costs of the action, including the 
costs reserved by the judgment of 1 December 1965. 

1 - Lanauaae of the Case : Italian. 
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JUDGMENT OF THE COURT 
10 MARCH 19701 

Commission of the European Communities 
v Government of the Italian Repablic1 

Case 7/69 

Summary 

Obligations of Member States - Failure to fulfil ·- Application by the Commission -
.Subject-matter - Alteration in the course of the proceedings - Inadmissibility 

(EEC Treaty, Article 169) 

I 

Because of the importanbc which the Treaty 
attaches to the action aV:ailable to the Com
munity against MemberiStates for failure to 
fulfil obligations, this prOcedure is in Article 
169 surrounded by guatantees which must 
not be ignored. particularly in view of the 
obligation imposed by Article I 71 on Mem
ber States to take as a ~onsequence of this 
action the necessary nieasures to comply 
with the judgment of the Court. According
ly the Court cannot give judgment on a 
failure to fulfil an obligation occurring 
after legislation has been amended during 

In Case 7/69 

the course of the proccodings without there
by adversely affecting the rights of the 
Member State to put forward its arguments 
in defence based on complaints formulated 
according to the procedure laid down by 
Article 169. In such circumstances it is for 
the Commission to commence new pro
ceedings under Article 169 with regard to 
the effects of the legislation, and if necessary 
to refer to the Court the specific short
coming upon which it desires the Court to 
pronounce. 

COMMISSION OF THE EUROPEAN COMMUNITIES, represented by Giuseppe Marchesini, 
acting as Agent9 with an address for service in Luxembourg at the Chambers of 
Emile Reuter, 4, boulevard Royal, 

applicant, 

v 

GovERNMENT OF THE ITALIAN REPUBLIC, represented by Adolfo Maresca, Minister 
Plenipotentiary, acting as Agent, assisted by Pietro Peronaci, Deputy State 
Advocate-General, with an address for service in Luxembourg at the Italian 
Embassy, 

I - Lanauaac of the Cue: Italian. 
2-CNLR. 

defendant, 

Application for a declaration that the Italian Re~ublic, by applying a system of. 
turnover tax which places a heavier burden on sktn wool and carded or combed . 
wool imported from other Member States of the EEC than ?n similar domestic · 
products, has failed to fufil the obligation placed on it by Article 95 of the Treaty 
establishing the European Economic Community, 
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hereby: 
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1. Dismisses the application; 

l. Orders the parties to bear their own costs. 
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JUDGMENT OF THE COURT 
15 APRIL 19701 

Commission of the European Communities 
v Government of the Italian Republic 

Summary 

1. Policy of the EEC - Common rult~s - Tax provisions - Internal taxation imposed by 
one Member State on products coming from other Member States- Similarity be~en 
such products - Concept 

(EEC Treaty, Article 95, first paragraph) 

2. Pulicy of the EEC -- Common rules- Tax provisions- Internal ttutltion llfi/JOsed by 
one Member State 011 products coming from other Member States -Principle of non
discrimination - Application 

(EEC Treaty, Article 95, first paragraph) 

1. Products which fall under the same clas
sification for tax purposes must be con
sidered as 'similar' within the meaning of 
the first paragrap!l of Ar~icle 9S of the 
EECTreaty. 

In Case 28/69 

2. The principle of non-discrimination con
tained in Article 9S is valid independent
ly of the effect of facton other than 
taxation on the respective production 
costs of the products to be compared. 

COMMISSION OF THB EUROPEAN CoMMUNinBS, represented by its Lepl Advi8er~ 
Giuseppe Marchesini, acting as Agent, with an address for service iD. Lux.embotara. 
at the office of its Legal Adviser, Emile Reuter, 4 boulevard Royal, 

applican~ 

v 

GoVERNMENT OF THE ITALIAN REPUBLIC, represented by Adolfo M&resca., Minister 

I- Lanauqe of the Cue: Italian. 
2-CMLR. 

Plenipotentiary, acting as Agent, assisted by Pietro Peronaci, Assistant to the 
Avvocato Generale dcllo Stato (State Advocate-General), with an address for 
service in Luxembourg at the Embassy of the Italian Republic, 

defendant, 
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Application under the second paragraph of Article 169 of the EEC Treaty for a 
declaration that the Italian Republic has failed to fulfil an obligation under Articles 
95 and 96 of the Treaty by imposing on various products imported from other 
Member States an excise duty ~xceeding that imposed on similar domestic products, 
and by granting on exports of various national products a refund of the said duty in 
excess of the sum actually paid, 

THE COURT 

hereby: 

l. Rules that by Imposing on cocoa powder Imported fro1n other Member States 
an excise duty in excess of that imposed on the similar product produced in 
Italy by milling cocoa beans imported duty-free under the temporary import 
system, the Italian Republic has failed to fulfil its obligations under Article 95 
of the EEC Treaty; 

2. Dismisses the second submission; 

3. Orders the parties to bear their own costs. 
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JUDGMENT OF THE COURT 
S MAY 19701 

Commission of the European CommUDities 
v Kingdom of Belgium 

Cue 77/69 

Summary 

1. Tax provisions - Internal taxation - Domestic products and imported products -
Identical rate - Stage of processing of the products - Differential basis - Discrimina
tion 

(EEC Treaty, Article 95) 

2. Member States - Obligations - Failure to fulfil - Liability - Extent - Constitu
tionally independent institutions 

(EEC Treaty, Article 169) 

1. A sinale flat-rate transference duty which 
is imposed on national products and 
imported products at the same rate, but 
bas the effect, by reason of the different · 
basis on which it is applied, of taxing 
imported products if they have been 
subjected to processing, more heavily 
than national productS at a similar stage 
of processing, is of a discriminatory 

In Case 77/69 

nature and is contrary to the first 
paragraph of Article 95 of the EEC 
Treaty. 

2. The liability of a Member State under 
Article 169 arises whatever the agency 
of the State whose action or inaction is 
the cause of the failure to fulfil its 
obligations even in the case of a consti
tutionally independent institution. 

CoMMISSION OF THE EUROPEAN COMMUNITIES, represented by its Legal Adviser~ 
Cesare Maestripieri, acting as Agent, with an address for service in Luxembourg 
at the offices of its Legal Adviser, Emile Reuter, 4, boulevard Royal, 

applicant, 

v 

KlNODOM OF BELGIUM, represented by Gilbert de K.lerck, acting Director of 

I -- Lanyua111 nr I he l • ... : l'reneh. 

Administration at the Ministry for Foreign Affnirs and External Trade, acting as 
Agent, with an address for service in Luxembourg at the Belgian Embassy, 

defendant. 

Application for a declaration that the Kingdom of Belgium has failed to fulfil its 
obligations under Article 95 of the EEC Treaty in respect of the flat-rate trans
ference duty on wood, 
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THE COURT 

hereby: 

1. Declares that, by applying a duty at the same rate, as laid down by Article 
31-14 of the Royal Decree of 3 March 1927 as amended by the Royal Decree 
of 3 March 1927 as amended by the Royal Decree of 27 December 1965, to 
home-gro.wn wood transferred standing or felled and to imported wood cal- · 
culated on its value at the tintc or the declaration of entry for home U.4;C, the 
Kingdom of Belgium has failed to fulfil its obligations under Article 95 of the 
EEC Treaty; 

2. Orders the defendant to pay the costs. 
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JUDGMENT OF THE COURT 
25 JUNE 19701 

Government of the French Republic 
v Commission of the European Communities2 

Case 47/69 

Summary 

J. EEC policy- Aids granted by Member States or through State resources- General 
evaluation by the Commission 

(EEC Treaty, Articles 92 and 9.3) 

2. EEC policy - Aids granted by Member States or through State resources - Method 
of financing - Taxation - Article 95 of the Treaty - Articles 92 and 93 of the Treaty 

J. EEC policy- Aids granted by Member States or through State resources- Direct and 
indirect aid - Method of financing - Connexion between method of financing and aid 

4. EEC policy- Aids granted by Mei'IJMr States or through State resources- Method 
of /inl;lncing - Quasi-fiscal charge 

1. In order to determine whether aid granted 
by a Member State or thro·ush State re
sources is incompatible with the common 
market w'ithin the mcunina of Article 92 
(1) and (3), or whether it is being 
misused, it is necessary to consider all the 
legal and factual circumstances sur
rounding that aid, in particular whether 
there is an imbalance between the char
ges imposed un the undertakings or 
producers concerned on the one hand 
and the benefits derived from the aid in 
question on the other. 

2. Since Articles 92 and 93 on the one hand 
and Article 95 on the other have different 
aims, the fact that a national measure 
utisfies the requirements of Article 95 
does not imply that it is valid in relation 
to other provisions such as those of 

1 - LaDaua1e or the Case: French. 
2-CMLR.. 

Articles 92 and 93. When an aid is 
financed by taxation of certain under
takings or producers, the Commission is 
required to consider not only whether the 
method by which it is financed complies 
with Article 95 of the Treaty but also 
whether, in conjunction with the aid 
which it services, it is compatible with 
the requirements of Articles 92 and 93. 

3. In its appraisal the Commission must 
take into consideration all those factors 
which directly or indirectly characterize 
not only aid, properly so-<:alled, for 
selected national activities but also the 
indirect aid which may be constituted 
both by the method of financing and by 
the close connexion which makes the 
amount of the aid dependent upon the 
revenue from the charge. 
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It may be that an aid properly so-called 
can be acknowledged as permissible but 
that the disturbance which it creates is 
increased by the method of financing it 
which would render the scheme as a 
whole incompatible with a single market 
and the common interest. 

4. A system whereby an aid is serviced by a 

Jn Case 47/69 

charge designed for that purpose leads to 
a system of permanent aids, the amount 
of which is unforeseeable and difficult to 
review. If this system were to become 
general it would have the effect of 
opening a loophole in Article 92 of the 
Treaty and of reducing the Commission's 
possibilities of keeping it under constant 
review. 

GovERNMENT OF THB FRENCH REPUBLIC, represented by His Excellency Renaud 
Sivan, Ambassador Extraordinary and Plenipotentiary, with an address for service 
in Luxembourg at the French Embassy, 

applicant, 

v 

COMM1SSION OF THE EUROPEAN COMMUNITIES, represented by its Legal Adviser 
Joseph Griesmar, with an address for service in Luxembourg at the offices of 
~miJe Reuter, Legal Adviser to the Commission, 4 boulevard Royal. 

defendant, 

Application for the annulment of the Commission's decision of 18 July 1969 
concerning the French system of aids to the textile indus try, 

THE COURT 

hereby: 

J. Dismisses the application; 

2. Orders the applicant to bear the costs. 
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JUDGMENT OF THE COURT 
6 OCTOBER 197()1 

Franz Grad 
v Finanzamt Traunstein2 

(Reference for a preliminary ruling 
by the Finanzgericht Miincben) 

Case 9/70 

Summary 

1. Measures adopted by an institution - Decision - Direct effects - Right of individuals 
to invoke bt'/ore courts of law 

(EEC Treaty, Article 189) 

2. Turnover taxes - Application of common system of turnover tax concurrently with 
specific taxes levied instead of turnover tax- Prohibition directed to Member States
Direct effects as regards individuals 

(Council Decision of 12 May 196S, Article 4, Council Directives of 11 Apri/1967 and 
9 December 1969) 

3. Turnover taxes - Application of common system of turnover tax concurrently with 
specific taxes levied instead of turnover tax -Prohibition - Date of entry into force 

(Council Decision of 13 May 1965, Article 4, Council Directives of 11 Apri/1967 and 
9 December 1969) 

4. Turnover taxes - Application of common system of turnover tax concurrently with 
specific taxes levied instead of turnover tax - Prohibition - Scope of application 

(Council Decision of 13 May 1965, Article 4, Council Directives of 11 Apri/1967 and 
9 December 1969) 

5. PrtJC'~I.Iurc· Qut·.~tioll.\' rt:lc·rrc•tl for {Jrc-1/milmry ruling - Jurl.\·d/ctlcm of the Court 
-- Limil.v 

(EEC Treaty, Article 177) 

J. It would be incompatible with the 
binding effect attributed to decisions by 
Article 189 to exclude in principle the 
possibility that persons affected may 
invoke the obligation imposed by a 
decision. Particularly in cases where, for 
example, the Community authorities 
have by means of a decision imposed an 
obligation in a Member State or all the 
Member States to act in a certain way, 

I - l.aniU& .. of the Cue: Oermaa. 
2-CMLR.. 

the effectiveness ('l'effet utile') of such a 
measure would be weakened if the 
nationals of that State could not invoke 
it in the courts and the national courts 
could not take it into consideration as 
part of Community law. Although the 
effects of a decision may not be identical 
with those of a provision contained in a 
regulation, this difference does not ex
clude the possibility that the end result, 
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namely the right of the individual to 
invoke the measure before the courts, 
may be the same as that of a directly ap
plicable provision of a regulation. There
fore, in each particular case, it must be 
ascertained whether the nature, back
ground and wording of the provision in 
question, are capable of producing direct 
effects in the legal relationships between 
the addressee of the act and third parties. 

2. The second paragraph of Article 4 of the 
Council Decision of 13 May 1965, which 
prohibits the Member States from ap.. 
plying the common system of turnover 
tax concurrently with specific taxes 
levied instead or turnover tax, is capable, 
in conjunction with the provisions of the 
Council Directives of 11 April 1967 and 
9 December 1969, of producing direct 
effects in the legal relationships between 
the Member States to which the decision 
is addressed and those subject to their 
jurisdiction and of creating for the latter 
the right to invoke these provisions 
before the courts. 

3. The prohibition on applying the common 
system of turnover tax concurrently with 
specific taxes becomes effective on the 
date laid down in the Third Council 
Directive of9 December 1969, namely on 
1 January 1972. 

In Case 9/70 

,, •• t 

4. Whilst the second paragraph of Article 4 
of the Decision of 13 May 1965 provides 
for the abolition of 'specific taxes' in 
order to ensure a common and consistent 
systen1 of taxation of turnover, this 
objective does not prohibit the imposi
tion on transport services of other taxes 
which are of a different nature and have 
aims different from those pursued by the 
common system of turnover tax. A tax 
which is not imposed on commercial 
transactions but merely because goods 
are carried by road and the basis or 
assessment of which is not consideration 
for a service but the physical load ex
pressed in metric tons/kilometres to 
which the roads are subjected by the 
activity taxed, does not correspond to the 
usual form of turnover tax within the 
meaning of the second paragraph of 
Article 4 of the Decision of 13 May 1965. 

5. It is not for the Court, in the procedure 
laid down by Article 177 of the EEC 
Treaty, to assess, from the point of view 
of Community law, the features of a 
mca!4ure :Ldopted hy one of the Memhcr 
States. On the other hand it is within its 
jurisdiction to interpret the relevant 
provision of Community law in order to 
enable the national court to apply it 
correctly to the measure in question. 

Reference to the Court under Article 177 of the EEC Treaty by the Finanzgericht 
M iinchen for a preliminary ruling in the action rending before that court between 

FRANZ GRAD, Linz-Urfahr (Austria), 

and 

FINANZAMT TRAUNSTEIN 

on the interpretation of Article 4 of Council Decision No 65/271/EEC of 13 May 
1965 and of Article 1 of Council Directive No 67/227/EEC of 11 April 1967, and, 
in the alternative, of Articles 5, 74, 80, 92 and 93 of the EEC Treaty, 
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THE COURT 

in answer to the questions referred to it by the Finanzgericht Munchen, by order 
of 23 ,february 1970, hereby rules: 

1. The second paragraph of Article 4 of the Council Decision of 13 May 1965, 
which prohibits the Member States from applying the common system of 
turnover tax concurrently with specific taxes levied instead of tamover tax, 
is capable, iD conjunction with the provisions of the Coancil Directives of 11 
April 1967 and 9 December 1969, of producing direct effects in the legal 
relationships between the Member States to which the decision is addressed 
and those subject to their jurisdiction and of creatin& for the latter the right 
to invoke these provisions before the courts; 

2. The prohibition on applying the common system of turnover tax concurrently 
with specific taxes becomes effective on the date laid down in the Third Council 
Directive of9 December 1969, namely on 1 January 1972; 

3. A tax with the features described by the Finanzgcricht which is not imposed 
upon commercial transactioas but merely because goods are carried by road 
and the basis of assessment of which is not consideration for a service bot the 
physical load expressed in metric tonnes/kilometres to which the roads are 
subjected through the activity taxed, does not correspond to the amal form 
of turnover tax within the meaning of the second paragraph of Article 4 of the 
Decision of 13 May 1965. 
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JUDGMENT OF THE COURT 
21 OCTOBER 19701 

Transports Lesage & Cie 
v Hauptzollamt Freiburg2 

(Reference for a preliminary ruling 
by the Finanzgericht Baden-Wiirttemberg, Freiburg) 

Case 20/70 

Summary 

1. Measures adopted by an institution - Decision - Direct effects- Right of individuals 
to invoke before courts of law 

(EEC Treaty, Article 189) 

2. ·Turnover taxes - Application of common system of turnover tax concurrently with 
specific taxes levied instead of turnover tax - Prohibition directed to Member States -
Direct effects as regards individuals · 

(Council Decision of 13 May 1965, Article 4, Council Directives of 11 April1967 and. 
9 December 1969) · 

3. Turnover taxes - Application of common system of turnover taX concurrently wlth" 
specific taxes levied instead of turnover tax - Prohibition - Date of entry into force 

(Council Decision of 13 May 1965, Article 4, Council Directives of 11 Apri/1967 and 
9 December 1969) 

4. Turnover tax,•s - Application of common system of turnover tax conczirr~ntly ·With' 
specific taxes levied instead of turnover tax- Prohibition- Scope of application 

(Council Decision of 13 May 1965, Article 4, Council Directives of 11 A.prlll967 and 
9 December 1969) 

5. Procedure- Questions referred for preliminary ruling- Jurisdiction of the Court
Limits 

(J::J::C 1i·t•clfy, Article· /77) 

1. It would be incompatible with the 
binding effect 4Lttributed to decisions by 
Article 189 to exclude in principle the 
possibility that persons affected may 
invoke the obligation imposed by a 
decision. Particularly in cases where, for 
example, the Community authorities 
have by means of a decision, have 

I - Lanauaac of the Cue: German. 
1-CMLR. 

imposed an obligation on a Member 
State or all the Member States to act in a 
certain way the effectiveness ('l~ffet 
utile') of such a measure would be 
weakened if the nationals of that State 
could not invoke it in the courts and the 
national courts could not take it into 
consideration as part of Community law. 
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Although the effects of a decision may 
not be identical with those of a provision 
contained in a regulation, this difference 
does not exclude the possibility that the 
end result, namely the right of the in
dividual to invoke the measure before the 
courts, may be the same as that of a 
directly applicable provision of a regula
tion. Therefore, in each particular case, 
it must be ascertained whether the 
nature, background and wording of the 
provision in question are capable of pro
ducing direct effects in the legal relation
ships between the addressee of the act 
and third parties. 

2. The second paragraph of Article 4 of the 
Council Decision of 13 May 1965, which 
prohibits the Member States from ap
plying the common system of turnover 
tax concurrently with specific taxes 
levied instead of turnover tax, is capable, 
in conjunction with the provisions of the 
Council Directives of 11 April 1967 and 
9 December 1969, of producing direct 
effects in the legal relationships between 
the Member States to which the decision 
is addressed and those subject to their 
jurisdiction and of creating for the latter 
the riaht to invoke these provisions 
before the Courts. 

3. The prohibition on applying the common 
system of turnover tax concurrently with 
specific taxes becomes effective on the 
date laid down in the Third Council 

In Case 20/70 

Directive of9 December 1969, namely on 
J January J 972. 

4. Whilst the second paragraph of Article 4 
of the Decision of J 3 May 1965 provides 
for the abolition of 'specific taxes' in 
order to ensure a common and consistent 
system of taxation of turnover, this 
objective does not prohibit the imposi
tion on transport servi~es of other taxes 
which are of a different nature and have 
aims different from those pursued by the 
common system of turnover tax. A tax 
which is not imposed on commercial 
transact ions but merely because goods 
arc carried by road and the basis of 
assessment of which is not consideration 
for a service but the physical load ex
pressed in metric tonne/kilometers to 
which the roads arc subjected by the 
activity taxed, does not correspond to the 
usual form of turnover tax within the 
meaning of the second paragraph of 
Art ide 4 of the Decision of 13 May 1965. 

5. It is not for the Court. in the procedure 
laid down by Article 1 77 of the EEC 
Treaty, to assess, from the point of view 
of Community law, the features of a 
measure adopted by one of the Member 
States. On the other hand it is within its 
jurisdiction to interpret the relevant 
provision of Community law in order to 
enable the national court to apply it 
correctly to the measure in question. 

Reference to the Court under Article 177 of the EEC Treaty by the Finanzgericht 
Baden-Wiirttemberg (Freiburg), for a preliminary ruling in the action pending 
before that court between 

TRANSPORTS LESAGE & CIE, Mulhouse (France), 

and 
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HAUPTZOLLAMT FREIBURG 

on the interpretation of Article 4 of Council Decision No 65/271/EEC of 13 May 
1965 and Article 1 of Council Directive No 67/227/EEC of 11 April 1967, 

THE COURT 

in answer to the questions referred to it by the Finanzgericht Baden-Wurttemberg 
(Freiburg), by order of that court of 29 April 1970, hereby rules: 

1. The second paragraph of Article 4 of the Council Decision of 13 May 1965, 
which prohibits the Member States from applying the commoa system of 
turnover tax concurrently with specific taxes levied iostead of twaover tax, is 
capable, in conjunction with the provisions of the Couacll Dlrectl"fes of 11 
April 1967 and 9 December 1969, of producing direct efl'ects Ia the legal 
relationships between the Member States to which the dedsioa is addressed 
and those subject to their jurisdiction and of creating for the latter the rltbt 
to invoke these provisions before the courts; 

2. The prohibition on applying the common system of tumover tax CODCUITeatly 
with specific taxes becomes elfective on the date laid down iD tbe TbJrd Couacll 
Directive of 9 December 1969, namely on I January 1972; 

3. A tax with the features described by the Finanzgericht which is aot lmpoeed 
upon commercial transactions but merely because goods are carried by road 
and the basis of assessment of which is not consideratioa for a aemc:e but the 
physical load expressed in metric tonnes/kilometres to which the roads are 
subjected through the activity taxed, does not correspoad to the 11111al form 

of turnover tax within the meaning of the second paragraph of Article 4 of the 
Decision of 13 May 1965. 
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JUDGMENT OF THE COURT 
21 OCfOBER 19701 

Erich Haselhorst 
v Finanzamt DUsseldorf - Altstadt2 

(Reference for a preliminary ruling 
by the Finanzaericht Diisseldorf) 

Case l3f70 

Summary 

1. Measures adopted by an institution - Decision - Direct effects- Right of individuals 
to invoke before courts of law 

(EE:C Treaty, Article /89) 

2. Turnover taxes - Application of common system of turnover tax concurrently with 
specific taxes levied instead of turnover tax -Prohibition directed to Member States -
Direct effects as regards individuals 

(Council Decision of 13 May 1965, Article 4, Council Directit~es of 11 A.pri/1967 and 
9 December 1969) 

3. Turnover taxes - Application of common system of turnover tax concurrently with 
specific taxes levied instead of turnover tax - Prohibition - Date of entry into force. 

(Council Directives of 11 Apri/1967 and 9 December 1969) 

4. Turnollt!r laXC'.\' - Application of common system of turnover tax concurrently with 
specific taxes levied instead of turnover tax - Prohibition - Scope of application 

(Council Decision of 13 May 1965, Article 4, Council Directives of11 April 1967 
and 9 December 1969) 

S. Procedure - Questions referred for preliminary ruling - Jurisdiction of the Court -
Limits 

(EEC Treaty, Article 177) 

1. It would be incompatible with the bind
ing effect attributed to decisions by 
Article 189 to exclude in principle the 
possibility that persons affected may 
invoke the obligation imposed by a 
decision. Particularly in cases where, for 
example, the Community authorities 
have by means of a decision, imposed an 
obliption on a Member State or all the 
Member States to act in a certain way, 

I- Lanauaac of the Case: German. 
2-CMLR. 

the effectiveness ('l'etfet utile') of such a 
measure would be weakened if the 
nationals of that State could not invoke 
it in the courts and the national courts 
could not take it into consideration as 
part of Community law. Although the 
effects of a decision may not be identical 
with those of a provision contained in a 
regulation, this difference does not ex
clude the possibility that the end result, 
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namely the right of the individual to 
invoke the measure before the courts, 
may be the same as that of a directly 
applicable provision of a reaulation. 
Therefore, in each particular case, it 
must be ascertained whether the nature, 
background and wording of the provi
sion in question are capable of producing 
direct effects in the legal relationships 
between the addressee of the act and 
third parties. 

2. The second paragraph of Article 4 of the 
Council Decision of 13 May 1965, which 
prohibits the Member States from ap
plying the common system of turnover 
tax concurrently with specific taxe~ levied 
instead of turnover tax, is capable, in 
conjunction with the provisions of the 
Council Directives of 11 April 1967 and 
9 December 1969, of producing direct 
effects in the legal relationships between 
the Member States to which the decision 
is addressed and those subject to their 
jurisdiction creating for the latter the 
right to invoke these provisions before 
the courts. 

3. The prohibition on applying the com
mon system of turnover tax concurrently 
with specific taxes becomes effective on 
the date laid down in the Third Council 
Directive of 9 December 1969, namely 
on 1 January 1972. 

In Case 23/70 

4. Whilst the second paragraph or Article 4 
or the Decision of 13 May 1965 provides 
for the abolition of 'specific taxes' in 
order to ensure a common and consistent 
system of taxation of turnover, this ob
jective does not prohibit the imposition 
on transport services of other taxes 
which are of a different nature and have 
aims different from those pursued by the 
common system of turnover tax. A tax 
which is not imposed on commercial 
transactions but merely because goods 
are carried by road and the basis of 
assessment of which is not consideration 
for a service but the physical load ex
pressed in metric tonnes/kilometers to 
whidl the roads arc suhjccted by the 
activity taxed, does not correspond to the 
usual form of turnover tax within the 
meaning of the second parasraph of 
Articlc4ofthe Decision of 13 May 1965. 

5. It is not for the Court, in the procedure 
laid down by Article 177 of the EEC 
Treaty, to assess. from the point of view 
of Community law, the features of a 
measure adopted by one of the Member 
States. On the other hand it is within its 
jurisdiction to interpret the relevant pro
vision of Community law in order to 
enable the national court to apply it 
correctly to the measure in question. 

Reference to the Court under Article 177 of the EEC Treaty by the Finanzgericht 
Dusseldorf for a preliminary ruling in the action pending before that court between 

ERICH HASELHORST, Dusseldorf. 

and 

FINANZAMT DiiSSELDORF-AL TSTADT, 

on the interpretation of Article 4 of Council Decision No 65/271/EEC of 13 May 
1965 and Article 1 of Council Directive No 67/227/EEC of 11 April 1967, 
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THE COURT 

in answer to the questions referred to it by the Finanzgericht Dusseldorf, by order 
of that court of 20 May 1970, hereby rules: 

1. The secood paragraph of Article 4 of the Council Decision of 13 May 1965, 
which prohibits the Member States from applying the common system of 

turnover taxes concurrently with specific taxes levied iDstead of turnover tax, 
is capable, in conjunction with the provisions of the Couacll Directives of 11 
April 1967 and 9 December 1969, of producing direct eft'ects Ia the leeal 
relationships between the Member States to which the declsJon Is addressed 
and those subject to their jurisdiction, and of creatiag for the latter the right 
to invoke these provisioas before the courts; 

2. The prohibition on applyiag the common system of turaover tax concurrently 
with specific taxes becomes effective on the date laid down in the Third Council 
Directive of9 December 1969, namely on 1 J:aauary 1972; 

3. A tax with the features described by the Filumzgericbt which is DOt imposed 
upon commercial traauctioas but merely because goods are carried by road 
and the basis of assessm81lt of which is not consideration for a service but the 
physical load expressed iD metric toDDes/kilometen to which the roads are 
subjected through the activity taxed, does not correspond to tie usual form 
of turnover tax withia the meaning of the secoad parqraph of Article 4 of the 
Decision of 13 May 1965. · 
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JUDGMENT OF THE COURT 
28 APRIL 19711 

, 

Alfons Litticke GmbH 
v Commission of the European Communiti. 

c.e 4/8 

Sum~ary. 

' 
1. ProcedUTe - Anlicatitm - Admissibility - Conditions - Rlfnence to other 

proceedings - Pmniuibilitry 
(Rulls of ProcsdUTtl1 ArticZ. 38) 

2. Procedure - Action for tlam4ges -Independent Mture -Result comparable to 
that, of action for failUN to a&t - Permissibility 

(EEC Tr:e_aty, Artit:la 1781 215) -

3. Liability- Fiscal prooisions- Cumulati"e multi-stage tax- Establishment of 
average xates -Discretionary #>OfDBT of ths State and of ·tJw Commission
Exclusion of liability 

(EEC Treaty1 Article 97) 

1. An application satisfies the require
ments of :Article 38 (1) of the Rules 
of ProcedUre when it contains all the 
details necessary to establish with 
certainty the subject-matter of the 
dispute and the legal scope of the 
grounds invoked in support of the 
submissions. Its admissibility is not 
affected by reference, in addition, to 
other proceedings brought before the 
Court. 

2. The action for damages provided for 
by Article 178 and the second para
graph of Article 215 was established 
by ·the Treaty as an independent form 
of action with a particular purpose 
to fulfil within .the system of actions 
and subject to conditions for its use 
conceived with a view to its specific 
purpose. 
It would be contrary to the inde
pendent nature of this action as well 
as to the efficacy of the general sys
tem of forms of action created by 
the Treaty .to regard as a ground of 

1 - Uaauale of the Cue: German. 

In Cue 4/69 

inadmissibility the fact that, in cer
tain circumstances, an action for 
damages might lead to a result simi
lar to that of an action for failure 
to act under Article 175. · 

3. The system provided for by Ar-ticle 
97 implies, on the part of States 
which have recourse to it, the exer
cise of a discretion in regard to the 
assessment of the burden of tax on 
the domestic product which deter
mines the level of .the average rates 
and .the ·tax procedure. 
It implies, on the part of the Com
mission, a power of supervision the 
exercise of which presupposes both a 
discretion .to ap.praise the factors 
which the State has taken into con
sideration and respect for ·the mar
gin of discretion left to the State 
concerned., 
As long as the Commiaion has not 
exceeded these discretionary powers, 
the liability of the Community does 
not arise. 

ALFONS LOTncu GMBH, having its registered office in Genninghausen and 
a branch office in Cologne-Dcutz, represented by Peter Wendt, Advocate of 
the Hamburg Bar, with an address for service in Luxembourg at the of&e of 
Felicien Jansen, huissier, 21 rue Aldringen, 

applicant, 
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v 

CoMMISSION OP THE EUROPEAN CoMMUNITIES, represented by its Legal 
Advisers, Jochen Thiesing and Rolf Wigenbaur, acting as Agents, with an 
address for service in Luxembourg at the office of its Legal Adviser, ~e 
Reuter, 4 boulevard Royal, 

defendant, 

Application for damages under the second paragraph of Article 215 of the 
BEC Treaty, 

THE COURT 

hereby: 

( 1) Dismisses the app6cation; 

( 2) Orders the applicant to bear the costs. 
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JUDGMENT OF THE COURT 
14 DECEMBER 1972 1 

S.p.A. Marimex 
v Italian Finance Administration2 

(Reference for a preliminary ruling 
by the Tribunale di Trento) 

'Sanitary Inspections' 

Case 29/72· 

Summary 

1. Free movement of goods - Restrictions - Abolition - Derogation under Article 36 
of the EEC Treaty - Strict interpretation 

2. Customs duties - Abolition - Charges having equivalent effect - Concept - Fees 
demanded for sanitary inspections - Prohibition 

( EEC Treaty, Article 9; Regulation No 805/68 of the Council, Article 22) 

1. Article 36 must be interpreted strictly 
since it constitutes a derqgation from 
the basic rule that all obstacles to the 
free movement of goods between 
Member States shall be eliminated. 

2. The prohibition, in trade between 
Member States, of all customs duties 
and of all charges having equivalent 
effects refers to all charges demanded 
on the occasion or by reason of im
portation which, imposed specifically on 

In Case 29/72 

imported products and not on similar 
domestic products alter their cost price 
and thus produce the same restrictive 
effect on the free movement of goods 
as a customs duty. Since this prohibition 
does not admit of any distinction 
according to the aim in view in levying 
the pecuniary charges for the abolition 
of which it provides, it also includes 
fees determined in accordance with 
special criteria required because of 
sanitary inspections carried out by 
reason of the importation of goods. 

Reference to the Court under Article 177 of the EEC Treaty by the President of 
the Tribunale di Trento for a preliminary ruling in the action pending before that 
before that court between 

I - Lanauaae of tbe Case: Italian. 
2-CMLR. 

S.P.A. MARJMEX, whose registered office is at 7 Via Litta, Milan, 

and 

ITALIAN FINANCE Administration, represented by the Minister for Finance for the 
time being, 
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on the interpretation of Article 22 (I) of Regulation (EEQ No 805/68 of the Council 
of 27 June 1968 (OJ, Special Edition, 1968, I, p. 187) and of Article 95 of the EEC 
Treaty, 

THE COURT 

in answer to the question submitted to it by the Tribunale di Trento by order of 
17 May 1972, hereby rules: 

The pecaaiary charges imposed on the grounds of the sanitary inspection of 
products when they cross the frontier, such charges being determined in accord
uce with special criteria wliicll are DOt comparable with the criteria employed 
in fixiac the pecaaiary charges upon similar domestic products, are to be 
coasidered as charges baviag an eJI'ect equivalent to customs duties. 
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JUDGMENT OF THE COURT 
20 FEBRUARY 1973 1 

Fonderie Officine Riunite FOR 
v Vereinigte Kammgarn-Spinnereien VKS 

(preliminary ruling requested by Tribu~al de Biella) 

Case 54n2 • 

Summary 

1. Preliminary questions - Jurisdiction of the Ct!n4rt - Limits 
(EEC Treaty, Art. 177) 

2. Taxation provisions - Internal taxation by one Member State 011 products 
coming from other Member States - Principle of non-discrimination 
Application to the basis of assessment of taxation - Double taxation -
Prohibition 

(EEC Treaty, Art. 95) 

1. The Court does not have jurisdiction 
under Article 177 to settle a dispute 
relating to the interpretation of a 
national law. 

2. The prohibition of discrimination as 
)aid down by Article 95 relates not 
only to the rate but also to the basis 
of taxation. Article 95 of the Treaty 
must therefore be interpreted as 

In Case 54/72 

prohibiting as fisc.tl system under 
which imported goods ar~ ~hargeJ 
twice with turnover tax, thus being 
treated as the object of two distinct 
transactions during the cours~ of one 
operation which, for the same 
national product at the s:.l'me 
marketing stage, would' constitute 
only one chargeable operation. 

Reference to the Court of Justice, under Article 177 of the EEC Treaty, by the 
Tribunale at Biella for a preliminary ruling in the action pending before that 
Court between 

FoNDERIE 0FFICINE RiuNITE, FOR, Biella, 
plaintiff, 

and 

VEREINIGTE l<.AMMGARN-SPINNEREIEN VKS, Delmenhorst, 
defendant, 

1 - Langu:tge of the Case: Italian. 

on the interpretation of Articles 30, 31 and 95 of the Treaty establishing the 
European Economic Community and Articles 2, 5, 7, 8, and 10 of Council 
Directive 67/228/EEC of 11 April 1967 (OJ No 71, 14. 4. 1967, p. 1303/67), 
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THE COURT 

in answer to the questions referred to it by the Tribunale at Biella, by order 
of that court dated 27 July 1972, hereby rules: 

Article 95 of the Treaty must be interpreted as prohibiting a taxation 
system under which imported goods are charged twice with turnover tax, 
on the footing that they have been the subject of two distinct transactions, 
on the basis of an operation which, in respect of a similiar domestic 
product at the same marketing stage, would constitute only one 
chargeable operation. 
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JUDGMENT OF THE COURT 
OF 19 JUNE 1973 1 

Carmine Capolongo 
v Azienda Agricola Maya 

(preliminary ruling requested by the Pretore di Conegliano) 

'Contributo Ente Nazionale par le Cdlulosa e per Ia Carta' 
• 

Case 77/72 

1 . .~i.ids gr.-z11ted by a A'fcmber State- Abolitio11 -Direct effect- Conditions 
(EEC Treaty, Art. 92 (1)) 

.., PrelimhZL"zry questions - ]urisdictio11 of the Court - Limits 
(EEC Treaty, Art. 177) 

3. Customs duties- Charges having equh·alent effect -Abolition -,..- DireL·t e//e£ t 
(EEC Tre..zty, Art. 13 {2)) 

. 4. Customs duties - Charges haz,ing equivale1zt effect - Concept 
(EEC Treaty, Art. 13 (2)) 

1. Wirh regard to systems of aid existinA 
in l\.1cmbcr St~ttes, the provisions of 
Article 92 ( 1) are intended to take 
effect in the legal systems of Member 
Stares, so rhat they may be invoked 
before national courts, where they 
hJve been put in concrete form by 
acts having general application 
provided for by Article 94 or by 
decisions in particular cases envisaged 
by Article 93 (2). 

2. In exercise of the powers conferred 
by Article 177, the Court, having to 
limit itself to givinP.; an interpretation 
of the provisions of Community law 
in question, cannot consider legal acts 
and provisions of national law, the 
risk being that the reply will 
correspond only imperfectly to the 
circumstances of the case. 

1 - L:mgu:.gc: of the C:.se: Italian. 

.1. Article 13 (2) comprises a, clc~r and 
prcl·isc prohibition, as fron1 the end 
of the transitional period at the brest 
and for all all charges having an 
effect equivalent to customs duties, 
on the collecting of the said charges, 
which prohibition has no reservation 
allowing States to subject its 
implementation to a positive measure 
of domestic law or to an intervention 
by the institutions of the Community. 
This prohibition lands itself, by its 
very nature, to producing direct 
effects in the legal relations between 
~!ember Stares and their subjects. 

4. Any tax demanded at the time of or 
by reason of importation and which, 
being imposed specifically on an 
imported product to the exclusion of 

. rhc similar domestic product, results 
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in the same rcstricitvc consequences 
on the free movement of goods as a 
t.:ustoms duty by :altering the cost 
price that product is prohibited even 
if it is intended to finance the 
activities of a public agency. 
On the other hand, financial charges 
Jo not constitute charges havina an 

In C:.l<>C 77172 

equivalent effect when they fall 
within a general system of internal, 
t:axation :applying systematically to 
domestic :and imported products 
:accordina to the same criteria, unless 
they are intended exclusively to 
~upport activities which specifically 
benefit the taxed domestic product. 

Rcfcrcn~c to the Court of Justice under Anicle 177 of the EEC Treaty by 
the Pretore of Conegliano for a preliminary ruling in the action pending before 
that court between 

CARMINE CAPOLONGO, proprietor of the undertaking of the same name, of 
Bassano del Grappa, 

plaintiff in the main action, 

and 

Az1END:\ AcnrcoLA .?\1.-\YA, Pic\'e de Soligo, 

defendant in the main action, 

on the intcrprct;.ttion of Articles 13, 30, 86 and 92 of the Treaty establishing 
the European Economic Community, 

THE COURT, 

in answer to the questions referred to it by the Pretore de Conegliano, by 
order of that court dated 20 November 1972, hereby rules: 

A duty falling within a general system of internal taxation applying 
systematically to national and imported products according to the same 
criteria can nevertheless constitute a charge having an effect equivalent 
to a customs duty on imports, when such duty is intended exclusively to 
suppon activities which specifically benefit the taxed domestic product. 



- 79 -

JUDGMENT OF THE COURT 
10 OCTOBER 1973 t 

F.lli Variola SpA 
v Amm.inistrazione italiana delle Finanze 

(preliminary ruling requested by the Tribunale di Trieste) 

'Unloading charge' 

Summary 

1. Customs duties - Charges having equivalent effect - Meaning - Sante 
meaning in the Treaty and in the agricultural regulations 

(EEC Treaty~ Article 9) 

2. Customs duties - Charges having equivalent effect - Meaning - Unloading 
charge - Inadmissibility 

(EEC Treaty~ Articles 9, 13 (2)) 

3. Acts of an institution - Regulation - Direct applicability - Meaning 
(EEC Treaty 189) 

4. Acts of an institution- Regulation- Repeal- Private rights- Validity 
(EEC Treaty 189) 

5. Community le8al order - Primacy over national law - Community rules 
- Entry into force - Date - Alteration by Member States - Inadmissibility 

1. The concept of 'charge having 
equivalent effect' under the agricul
tural Regulations must be taken to 
have the same meaning as in Articles 
9 et seq. of the Treaty. 

2. The prohibition of all customs duties 
and charges having equivalent effect 
covers any charge levied at the time 
or by reason of importation and 
which, specifically affecting the 
imported product and not the 
home .. produced product, has the 
same restrictive effect on the free 
movement of goods as a customs 
duty. 

1 - Lan;u:asc of the Cue: Italian. 

Accordingly, a charge imposed 
exclusively on imported goods 
because they have been unloaded in 
home ports constitutes a 'charge 
having equivalent effect' and is 
prohibited. 

3. Owing to its very nature and its place 
in the system of sources of 
Community law, a Regulation has 
immediate effect and, consequently, 
operates to confer rights on private 
parties which the national courts have 
a duty to protect. 

· The direct application of a Regulation 
means that its entry into force and its 
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application in favour of or against 
those subject to it are independent of 
any measure of reception into 
national law. 

A legislative provision of national law 
reproducing the content of a directly 
applicable rule of Community law 
can in no way affect direct 
applicability, or the Coun's jurisdic
tion under the Treacy. 

4. In the absence of valid provision to 
the contrary, repeal of a Regulation 
does not mean abolition of the 
private rights it created. 

5. A legislative provision of internal law 
cannot be set up against the direct 
application, in the legal order of 

In Case 34/73 

Member States, of Regulations of the 
Community and other provisions of 
Community law without compromis
ing the essential character of 
Community rules and the fundamen
tal principle that the Community 
legal system is supreme. 
This is particularly true as regards the 
date from which the Community rule 
becomes operative and creates rights 
in favour of private parties. 
The freedom of Member States, 
without express authority, to vary the 
date on which a Community rule 
comes into force is excluded by 
reason of the need to ensure uniform 
and simultaneous application of 
Community law throughout the 
Community. 

Reference to the Court under Article 177 of the EEC Treaty by the 
President of the Tribunal of Trieste for a preliminary ruling in the action 
pending before that court between 

F .LLI VARIOLA SPA, Trieste, 

and 

AMMINISTR.AZIONE IT ALIANA DELLE FINANZE 

on the interpretation of Articles 18 and 20 of Regulation No 19 of the 
Council of 4 April 1962 on the gradual establishment of a common 
organization of the market in cereals (OJ of 20 April 1962, p. 933) and of 
Articles 18 and 21 of Regulation No 120/67 EEC of the Council of 13 June 
1967 on the common organization of the market in cereals (OJ of 19 June 
1967, p. 2269) and on certain other questions relating to the direct application 
of these provisions, 

THE COURT, 

in answer to the questions referred to it by the President of the Tribunal o£ 
Trieste by order of 12 January 1973, hereby rules: 

On Question 1 

1. The concept of 'charge having equivalent effect' under Articles 18 
and 20 of Regulation 19/62 and Articles 18 and 21 of Regulation 
No 120/67 must be taken to have the same meaning as in Articles 9 
et seq. of the Treaty. 
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Ott Question 2 

2. A charge which is ·imposed exclusively on imported goods solely 
because they have been unloaded in the national ports constitutes a 
'charge having equivalent effect to a customs duty' and is accordingly 
prohibited so far as the importation of cereals is concemed, whether 
from other member countties or third countries, under Articles 18 
and 20 of Regulation No 19/62 and Articles 18 and 21 of Replation 
No 120/67. 

On Questions 3 and 6 

3. The provisions of Articles 18 and 20 of Regulation No 19/62 and of 
Articles 18 and 21 of Regulation No 120/67 prohibiting Member 1 

States from levying any charge having equivalent effect to customs · 
duties are direcdy applicable in the legal order of Member States and 
accordingly confer rights on private parties which the national courts 
must protect. 

0 n Q u e s t i on s· 4 and 5 

4. A legislative measure under national law which reproduces the text 
of a directly applicable mle of Community law cannot in any way 
affect such direct applicability, or the Court's jurisdiction under the 
Treaty. 

On. Question 1 

5. The rights created in favour of private parties under Articles 18 and 20 
of Regulation No 19/62 remained in force, without interruption after 
Regulation No 120/67 came into effect. ' 

On Question 8 

6. The direct effect of Articles 18 and 20 of Regulation No 19/62 and of 
Articles 18 and 21 of Regulation No 120/67 prevails against any 
nationallegislative.measure purporting to change the date from which 
these provisions became operative. 
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JUDGMENT OF THE COURT 
11 OCTOBER 1973 1 

Rewe-Zentralfinanz eGmbH 
v Direktor _der Landwirtschaftskammer Westfalen-Lippc 

(prclin1inary ruling requested by 
the Oberverwaltungsgericht Nordrhein-Westfalen) 

•rhyto-snnit:1ry examination' 

Case 39/73 

Summary 

Custo11u duties - Charges having an effect equivalent to - Meanin1.- Phyto-
sanitary examination - Charges - J,nposition - Prohibition · 

(EEC Treaty, Article 13 (2)) 

Pecunbry ch~rgcs, whatever their 
~mount, imposed for reasons o£ 
phyto-sanitary examination of products 
when they cross the frontier, 'vhich are 
determined according to criteria of their 
own, which criteria are not comparable 
with those for determining the pecuni:.uy 
ch:u~cs attaching to simibr domestic 

In Case 39/73 

products, nre deemed charges having an 
effect equivalent to customs duties. 
The activity of the administration of the 
State intended to maintain a 
phyto-sotnitary system imposed in the 
gencr:tl interest cannot be regarded as a 
service rendered to the importer such as 
to justify the imposition of a pecuniary 
ch:uge. 

Reference to the Court under Article 177 of the EEC Treaty by the 
Oberverwaltungsgericht fiir das Land Nordrhein .. Westfalen for a preliminary 
ruling in the action pending before that Court between 

R"EwE-ZENTttALFINANz !GMnH, 

plaintiff, 

and 

DtltECTOtl OF THE LANDWillTSCHAFTSitAMMEJl WESTPALEN-LIPPE, 

defendant, 

l - L:mgu011e of the Cue: Germ:m. 
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on the interpretation of Article 13 (2) of the EEC Treaty, 

THE COURT, 

in answer to the questions referred to it by the Oberverwalrungsgericht fiir 
das Land Nordrhein-Westfalen by order of that court dated 19 February 
1973, hereby rules: 

1. Pecuniary charges, whatever their amount, imposed for reasons of 
phyto-sanitary examination of products when they cross the frontier, 
which are determined according to criteria of their own, which 
criteria are not comparable with those for determining the pecuniary 
charges attaching to similar domestic products, are deemed charges 
having an effect equivalent to customs duties. 

2. The activity of the administration of the State intended to maintain a 
phyto-sanitary system imposed in the general interest cannot 
be regarded as a service rendered to the importer such as to justify the 
imposition of a pecuniary charge. 
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JUDGMENT OF THE COU·RT 
OF 22 OCTOBER 1974 1 

Demag AG 
v Finanzamt Duisburg-Siid 

(preliminary ruling requested by 
the Finanzgericht Dusseldorf) 

Case 27n4 

Summary 

1. Customs duties and internal taxation - ]oint application to the same case of 
provisions relating thereto - Impossibility thereof 

(EEC Treaty, Artides 12, 13 and 95) 

2. Preliminary ruling - ]urisdiaion of the Court - Limits 
(EEC Treaty, Artide 177) 

3. Tax provisions -Internal taxation- Concept 
(EEC Treaty, Article 95) 

1. Articles 12 and 13 on the one hand 
and 9 5 on the other cannot be 
applied jointly in the same case. 

2. In the procedure for a preliminary 
ruling under Article 177 of the 
Treaty, the Court cannot classify a 
specific national tax for the purpose 
of applying Community law, since the 
interpretation of legislative and other 
acts of a national nature remains 
within the jurisdiction of the national 
court · and this Court is competent 
only to interpret and assess the 
validity of the Community acts 
referred to in the said article. 

However, the Court is competent to 

1 - Lanpaac of the Cue: Cerman. 

In Case 27/74 

interpret Community prOVISIOns in 
order to enable the national court to 
apply the rules of Community law 
correctly to the national provision. 

3. A charge which subjects without 
distinction industrial exports to other 
Member States to a financial charge 
by partially abolishing the exonera
tion from internal taxation and which 
is closely integrated into the national 
system of turnover tax, comes under 
internal taxation within the meaning 
of Article 95 et seq. of the Treaty, 
and cannot therefore constitute a 
charge having an effect equivalent to 
a customs duty within the meaning of 
Article 12 of the Treaty. 

Re~erenc~. to the Court und~r ~ide 177 of the EEC Treaty by the Finanz
gerJcht Dusseldorf for a prehm1nary ruling in the action pending before that 
court between 

DEMAG AG, Duisburg 
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v 

FtNANZAMT DuissuaG-SiiD 

on the interpretation of Articles 12, 96, 107 and 109 of the EE~ Treaty, 

THE COURT 

in answer to the questions referred to it by the Finanzgericht Dusseldorf by 
order of that court dated 8 March 1974, hereby rules: 

A charge which subjects without distinction industrial exports to other 
Member States to a financial charge by partially abolishing the 
exoneration from internal taxation and which is closely integrated into 
the national system of turnover tax, comes under internal taxation 
within the meaning of Article 95 et seq. of the Treaty, and cannot 
therefore constitute a charge having an effect equivalent to a customs 
duty within the meaning of Article 12 of the Treaty. 
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JUDGMENT OF THE COURT 
OF 10 DECEMBER 1974 1 

Mr Charmasson 
v Minister for Economic Affairs and Finance (Paris) 

(preliminary ruling requested by 
the Conseil d'Etat de France) 

'National org~nization and comn1on organization of the agricultural market' 

Case 48/74 

Summary 

1. Agriculture - Common agricultural policy - National mar~t organization -
General rules of the Treaty - Article 33 - Derogation - Provisional admissi
bility - Conditio1zs 

(EEC Trt:aty~ Article 40 (2)) 

2. Agriculture - Common agricultural policy - National marlut organi%11tion -
Concept 

(EEC Treaty~ Article 40 (2)) 

1. Derogations which a nc:1tional organi
zation may effect from the general 
rules of the Treaty are only 
permissible provision;tlly until the end 
of_ the transitional period to the 
extent necessary to ensure i_ts 
functioning, without however im
peding the adaptations which are 
involved in the establishment of the 
common agricultural policy. They 
cease at the expiry of this period, 
when the provisions of Article 33 
must be fully effective. ~ 

2. The national organization amounts to 

1 - Lansuaac ol the Cucz Prcoda. 

In case 4Sn4, 

a totality of legal devices placiDa the 
regulation of the market in the 
products in question under the 
control of the public authority, with a 
view to ensuring, by means of an 
increase in productivity and of 
optimum utilization of manpower, a· 
fair standard living for producers, the 
stabilization of the market, the 
assurance of supplies and reasonable 
prices to the consumers. To continue 
permanendy beyond the transitional 
period a simple quota syatem cannot 
respond to these conditions. 

Reference to the Court under Article 177 of the EEC Treaty by the Conseil 
d'~tat of France for a preliminary ruling in the action pending before that 
court between 

1--iR CHARMASSON, of Rungis (V ai-de-Marne), France, 

and 
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MINISTEJ\ r:oa EcoNOMIC Ar:r:AIRS AND FINANCE, Paris, 

on the interpretation of Articles 33, 43, 45 and 46 of the EEC Treaty in the 
matter of national organizations of the market. 

THE COURT 

in answer to the questions referred to it by the Conseil d'£tat of France by 
Judgment of 28 june 1974, hereby rules: 

1. Whilst a national organization of the market existing at the date of 
coming into force of the Treaty could, during the transitional period, 
preclude the application of Article 33 thereof, to the extent that such 
application would have impaired its functioning, this cannot, however, 
be the case after the expiration of that period, when the provisions of 
Article 33 must be fully effective; 

2. The national organization can be defined as a totality of legal devices 
placing the regulation of the market in the products in question under 
the control of the public authority, with a view to ensuring, by means. 
of an increase in productivity and of optimum utilization of the factors 
of production. in particular of manpower, a fair standard of living for 
producers, the stabilization of markets, tb~ assurance of supplies and 

reasonable prices to consumers. To continue per01anendy and beyond 
the transitional period a simple quota system cannot respond to .these 
conditions. 
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JUDGMENT OF THE COURT 
23 JANUARY 1975 I 

P. J. Van der Hulst's Zonen 
v Produktschap voor Siergewassen 

(preliminary ruling requested by 
the College van Beroep voor het Bedrijfsleven) 

'Flower bulbs' 

Case 51/74 

Summary . 

1. Preliminary rulings - Jurisdiction of the Court - Limits 
(EEC Treaty, Article 177) 

2. Customs duties on export- Charges havi11g equivalent effect- Concept 
(EEC Treaty, Article 16) 

3. Agriculture- Common organi~.ation of the market -Infringements by Member 
States of the provisions or objects of Community Regulations - Inadmissibility 

4. Agriculture - Common organization of the 111arket - Uve trees and other plants, 
bulbs, roots and the like, cut flou,ers and ornamental foliage - National 
intervention mechanism -Incompatibility with Community law - Considerations 
involved 

(Regulation No 234168 of the Council) 

5. Agriculture - Common organiution of the market - Agricultural products -
Internal levy falling more heavily ott export sales than on sales on the ruztional 
market - Prohibition of discrimination within the meaning of paragraph 2 of 
Article 40 (3) and Article 95 of the EEC Treaty- Application by analogy 

1. Within the framework of proceedings 
brought under Article 177 of the 
Treaty, the Court cannot settle a 
difference concerning the assessment 
of the facts involved. 

2. An internal levy may have equivalent 
effect to a customs duty on export if 
it falls more heavily on export sales 
than on sales inside the country, or 
where the levy is intended to fund 

1 - L:angu:aae of the Ca.e: Dutch. 

nctivities tending to make the home 
market more profitable than exports 
or in any other way to place the 
product intended for the home 
market at an advanta~;c compared 
with the product intended fur export. 

3. Once the Community has, pursuant 
to Article 40 of the Treaty, legislated 
for establishment of the common 
organization of the market in a given 
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se"·tor, Member St:ucs arc undc-: an 
obligation to refrain from taking any 
n1casure which might undermine or 
create exceptions to it, having regard 
not only to the express provi ~ions of 
the legislation but also to it~ aims and 
objects. 

4. A natic.mal intervention mechani!.m is 
incompatible with Rcp,ulation No 
2.14/68 on the establishment of a 
common organi7.ation of the marker 
in live plants in so far as products 
which do not satisfy Community 

In Case 51/7 4 

standards laid down under the 
regulation qualify for the intcrven
.tion. 

5. An internal levy on sales of a product 
is incompatible with the prohibition 
of discrimination embodied in the 
EEC Treaty when it falls more 
heavilv on export sales than on sales 
on the national market or when the 
revenue from the levy is designed to 
place national products at an 
advantage. 

Reference to the Court of justice under ·Article 177 of the EEC Treaty by 
the College van Beroep voor het Bedrijfsleven for a preliminary ruling in the 
action between 

P. ]. VAN DER HuLsT's ZoNEN (Limited Liability Partnership) of Hillegom 

and 

PRODUKTSCHAP vooR SIEllGEWASSEN (Ornamental Plant Authority) of The 
Hague 

on the interpretation of 

1. Article 16 of the EEC Treaty and Article 10 of Regulation (EEC) No 234/68 
of the Council of 27 February 1968 on the establishment of a common 
organization of the market in live trees and other plants, bulbs, roots and 
the like, cut flowers and ornamental foliage (OJ L 55, p. 1) 

2. Artide 40 of the EEC Treaty and Article 1 of Regulation No 234/68 

3. Article 93 (3) of the EEC Treaty 

THE COURT 

in answer to the questions referred to it by the College van Beroep voor het 
Bedrijfsleven by order of that Court dated 16 July 1974, 

hereby rules: 

( 1) An internal levy may have equivalent effect to a customs duty on 
export if it falls more heavily on export sales than on sales inside the 
country, or where the levy is intended to fund activities tending to 
make the home market more profitable than exports or in any other 
way to place the product intended for the home market at an 
advantage compared with the product intended for export. 
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(2) (a) A national intervention measure is incompatible with Regulation 
No 234/68 on the establishment of a common organization of 
the market in live trees and other plants, bulbs, roots and the 
like, cut flowers and ornamental foliage in so far as products 
which do not meet Community quality standards as laid down 
under the Regulation qualify for the intervention; 

(b) An internal levy on sales of a product is incompatible with the 
prohibition of discrimination embodied in the EEC Treaty if it 
falls more heavily on export sales than on sales on the national 
market or if the income from the levy is intended to place the 
national product at an advantage. 
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JUDGMENT OF THE COURT 
OF 18 JUNE 1975 t 

Industria Gomma Articoli Vari, IGA V 
v Ente Nazionale per Ia Cellulosa e per Ia Carta, ENCC 
(preliminary ruling requested by the Pretore di Trieste) 

'System of importation of paper, cardboard and pulp into Italy' 
• 

Case 94/74 

Summary 

1. Custom.,· dutiu - ChargeJ hat.:ing equit.·ttlent ejji:ct - Concept - Inttrna/ 
taxation - Definition - Distinctton 

(EEC Treat;; Article 13 (2); Article 95) 

2. CustomJ duties - Charges hat·ing equit/alent effect - Prohibition - Direct effect 
(EEC Treat;~ Article 13 (2)) 

J. CuJtomJ duties - CharJ!.tS har.:inJ!. equiz:u!tnt t:ffea - Concept - Due -
Utilization - Purpose incompatible r4lith TrediJ .:... Conseqzunces 

(EEC Treat)'. Article 13 (2)) 

I. (a) The prohibition contained in 
Article 13 (2) is aimed at any tax 
demanded at the time or by reason 
of importation and which, being 
imposed specifically on an 
imported product to the exclusion 
of a similar domestic product, 
results in the same restrictive 
consequences on the free 
movement of goods as a customs 
duty by altering the cost price of 
that product. This prohibition 
attaches solely to the effect of such 
a fiscal charge and not to the 
manner in which it is imposed; 
the fact that the duty is levied 
by an independent institution 
governed by public law rather than 

I - l..anJCU:I,R~· of th~· CaM:: Italian. 

by the State itself has no effect on 
its definition. 

(b) A duty falling within a general 
system of internal taxation 
applying systematically to 
domestic and imported products 
according to the same criteria is 
subject to the rule of 
non-discrimination in matters of 
internal taxation laid down by 
Article 95; it may nevertheless 
constitute a charge having an 
effect equivalent to a customs duty 
on imports when such duty is 
intended exclusively to support 
activities which specifically benefit 
the taxed domestic product. 



- 94 -

2. As from 1 January 1970, the date of 
expiration of the transitional period, 
Article 13 (2) has, by its very nature, 
produced direct effects in the legal 
relations between the Member States 
and those subject to their jurisdiction. 

3. A due imposed by a Member State has 

In Case 94/7 4 

oot the character of a charge having 
an effect equivalent to a customs duty 
by reason solely of the fact that it is 
utilized for the purpose of financing a 
system of aid which is recognized as 
incompatible with the Treaty. 

Reference to the Court under Article 177 of the EEC Treaty by the Pretore of 
Abbiategrasso (Italy) for a preliminary rulirtg in the action pending before that 
court between 

INDUSTRIA GOMMA ARTICOLI VARt, IGAV, a limited company, having its 
registered office in Abbiategrasso (Milan), 

and 

ENTE NAZIONALE PER LA CELLULOSA E PER LA CARTA. ENCC, (National Board for 
Cellulose and Paper) having its registered office in Rome, on the 
interpretation of Articles 13 (2), 85 and 86 of the EEC Treaty in relation to a 
domestic charge of a fiscal nature levied on certain paper and cardboard and 
on cellulose, 

THE COURT 

in answer to the questions referred to it by the Pretore of Abbiategrasso by 
order of that court of 14 November 1974, hereby rules: 

1. A duty falling within a general system of internal taxation 
applying systematically to domestic and imported products 
according to the same criteria can nevertheless constitute a 
charge having an effect equivalent to a customs duty on 
imports, when such duty is intended exclusively to support 
activities which specifically benefit the taxed domestic 
product; 

2. As from 1 January 1970 Article 1 l (2) produces, by its very 
nature, direct effects in the legal relations between the 
Member States and their subjects; 

3. The provisions of Articles SS and 86 do not apply to activities 
of the kind referred to by the national court. 
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JUDGMENT OF THE COURT 
3 FEBRUARY 1976 t 

Pubblico Ministero 
v Flavia Manghera and Others 

(preliminary ruling requested by 
the Giudice lstruttore presso il Tribunate di Como) 

Case 59/75 

Summary 

Quantitativt rutriaions - Elimination - National monopolies of a commercial 
Charaaw - .Adjr:utmmt - Transitional period - Expiry - Discrimination -
Abolition - SubjeaifJe rights - Protection 

(EEC Treat)) Article 37) 

Article 37 (1) of the EEC Treaty must be 
interpreted as meaning that as &om 
31 December 1969 every national 
monopoly of a commercial character 
must be adjusted so as to eliminate the 
exclusive right to import from other 
Member States. 

In Case 59/75 

When the transitional period ended 
Article 37 (1) was capable of being relied 
on by nationals of Member States before 
national courts. 

Reference to the Court under Article 177 of the EEC Treaty by the Giudice 
Istruttore presso il Tribunale di Como (Investigating Judge at the Tribunale 
di Como) for a preliminary ruling in die criminal proceedings pending before 
that court between 

PuBBUCO MINJSTBllO 

and 

FLAVIA MANGHBllA AND OTHERS 

on the interpretation of Article 37 (1) of the EEC Treaty, 

I - l.anpeae of the Calc: lcalian. 
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THE COURT 

in answer to the questions referred to it by the Giudice Istruttore presso il 
Tribunale di Como by order dated 30 June 1975, hereby rules, 

1. Article 37 (1) of the EEC Treaty must be interpreted as 
meaning that as from 31 December 1969 every national 
monopoly of a commercial character must be adjusted so as to 
eliminate the exclusive right to import from other Member 
States. 

2. When the transitional period ended Article 37 (1) was capable 
of being relied on by nationals of Member States before 
national courts. 

4. The Council Resolution of 21 April 1970 does not alter the 
scope and the provisions of Article 37 (1}. 
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JUDGMENT OF THE COURT 
OF 17 FEBRUARY 1976 t 

Rewe-Zentrale des Lebensmittel-GroBhandels GmbH 
v Hauptzollamt Landau/Pfalz 

(preliminary ruling requested by 
the Finanzgericht Rheinland-,Pfalz) 

'German Spirits Monopoly' 

Cade 45/75 

Summary 

1. Qzustions referred for preliminary ruling -Jurisdiction of the Court - Limits 
(EEC Treaty, Article 177) 

2. Tax protlisions - Internal taxation on imported products and similar domestic 
products - Discrimination - Prohibition - Direct effect 

(EEC Treaty, Article 95) 

3. Tax provisions - Internal taxation on imported products and similar domestic 
products - Similarity of the products 

(EEC Treaty, Article 95) 

4. Tax provisions - Internal taxation on imported products and similar domestic 
products - Different method of calculation - Discrimination - Prohibition -
Extent 

(EEC Treaty, Article 95) 

5. Tax provisions - Internal taxation on imported products and similar domestic 
products - Identical taxes - Different allocation - Permissible 

(EEC Trea1y, Article 95) 

6. QuantitatifJt restrictions - Elimination - State monopolies of a commercial 
iharaaer - Transitional period - Expiry - Dism.mination - Abolition -
Direct effect 

(EEC Treaty, Article 3 7) 

7. Quantitatiw restrictions - Elimination - State monopolies of a commercial 
character - Discrimination regarding conditions under which goods art procured 
and marketed - Prohibition - Extent 

(EEC Treaty, Article 37) 

I - Lanpar of the C..C: German. 
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1. Although, in the context of 
proceedings under Article 177 of the 
Treaty, it is not for the Court to rule 
on the compatibility of the provisions 
of a national law with the Treaty, it 
does, on the other hand, have 
jurisdiction to provide the national 
court with all the criteria of 
interpretation relating to Community 
law which may enable it to judge such 
compatibility. 

2. The first paragraph of Article 95 
produces direct effects and creates 
individual rights which national 
courts must protect. 

3. A comparison must be made between 
the taxation imposed on products 
which, at the same stage of production 
or marketing, have similar 
characteristics and meet the same 
needs from the point of view of 
consumers. In this respect, the 
classification of the domestic product 
and the imported product under the 
same heading in the Common 
Customs Tariff constitutes an 
important factor in this assessment. 

4. The first paragraph of Article 95 must 
be interpreted as prohibiting the 
imposition of taxation on an imported 
product according to a method of 
calculation or manner of imposition 
which differs from those applying to 
the tax imposed on the similar 
domestic product and leads to higher 
taxation on the imported product, 
such as the imposition of a uniform 
amount in one case and a graduated 
amount in the other, even if such 
disparity only occurs in a minority of 
cases, and that it is inappropriate to 
take into consideration the possibly 
different effects of such taxation on 
the price levels of the two products. 

In Case 45/75 

5. The first parapph of Article 95 does 
not prohibit the imposition of the 
same taxation on an imported product 
and a similar domestic product, even 
if a part of the tax levied on the 
domestic product is allocated for the 
purposes of financing a State 
monopoly, whilst that levied on the 
imported product is imposed for the 
benefit of the general budget of the 
State. 

6. When the transitional period has 
expired, the duty laid down in Article 
37 (1) is no longer subject to any 
condition, nor can its perfonnance or 
effects be subject to the adoption 
of any measure either by the 
Community or the Member States, 
and, by its very nature, it is capable of 
conferring on those concerned 
individual rights which national 
courts must protect. 

7. The application of Article 37 (1) is not 
limited to imports or exports which 
are directly subject to the monopoly 
but covers all measures which are 
connected with its existence and affect 
trade between Member States in 
certain prOducts, whether or not 
subject to the monopoly, and thus 
covers charges which would result in 
discrimination against imported 
products as compared with national 
products coming under the monopoly. 
However, that provision does not 
prohibit the imposition of identical 
taxation on an imported product and 
a similar domestic product, even if the 
charge imposed on the latter is, in 
part, allocated for the purposes of 
financing the monopoly, whilst the 
charge levied on the imported product 
is imposed for the benefit of the 
general budget of the State. 

Reference to the Court under Article 177 of the EEC Treaty by the 
Finanzgericht Rheinland-Pfalz (Rheinland-Palatinate Finance Court) for a 
preliminary ruling in the action pending before that court between 

REWE-ZENT'llALE DES LBBENSMnTBL-GRossHANDELS EGMBH, Koln, 

and 

HAUPJ'ZOLI.AMT LANDAU/PPALZ, 

on the interpretation of Article 37 (1) and the first paragraph of Article 95 of 
the EEC Treaty, · 
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THE COURT 

in answer to the questions referred to it by the Finanzgericht Rheinland-Pfalz 
by order dated 10 April 1975, hereby ~les: 

1. The first paragraph of Article 95 produces direct effects and 
creates individual rights which national courts must protect; 

2. The first paragraph of Article 95 must be interpreted as 
prohibiting the imposition of taxation on an imported 
product according to a method of calculation or manner of 
imposition which differs from those applying to the tax 
imposed on the similar domestic product and leads to higher 
taxation on the imported product, such as the imposition of a 
unifonn amount in one case and a graduated amount in the 
other, even if such disparity only occurs in a minority of cases, 
and that it is inappropriate to take into consideration the 
possibly different effects of such taxation on the price levels of 
the two products; 

3. The first paragraph of Article 95 does not prohibit the 
imposition of the same taxation on an imported product and a 
similar domestic product, even if a part of the tax levied on 
the domestic product is allocated for the purposes of 
financing a State monopoly, whilst that levied on the imported 
product is imposed for the benefit of the general budget of the 
State; 

4. Article 37 (1) is capable of conferring on those concerned 
individual rights which national courts must protect; 

5. Article 37 (1) must be interpreted as meaning that the 
discrimination regarding the conditions under which goods 
are procured and marketed which is referred to therein 
includes the extraction of a contribution to the monopoly 
costs from an imported product, even in the form of a duty, 
but that that provision does not prohibit the imposition of 
identical taxation on an imported product and a similar 
domestic product, even if the charge imposed on the latter is, 
in part, allocated for the purposes of financing the monopoly, 
whilst the charge levied on the imported product is imposed 
for the benefit of the general budget of the State. 
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JUDGMENT OF THE COURT 
17 FEBRUARY 1976 t 

Hauptzollamt Gottingen and Bundesfinanzminister 
v Wolfgang Miritz GmbH & c~ 

(preliminary ruling requested by the Bundesfinanzhof) 

Case 91/75 

Summary 

1. Quantitati1Je restrictions - Elimination .- State monopolies of a commercial 
character - Transitional period - Expiration - Discrimination - Abolition 

(EEC Treaty, A rtick 3 7) 

2. Quantitati'IJe restrictions - Elimination - State monopolies of a commercial 
character - Discrimination ref.arding the conditions under which goods are 

·procured and marketed - Proh•bition - Extent 
(EEC Treaty, Article 37) 

3. Quantitati'IJt restn·aions - Elimination - State monopolies of a commercial 
character - Disposal of or obtaining the best return for agricultural products -
Discrimination - Abolition - Derogation - Absence 

(EEC Treaty, Article 37) 

1. Article 37 (1) prescribes in mandatory 
terms that monopolies must be 
adjusted in such a way as to ensure 
that when the transitional period has 
ended such discrimination shall cease 
to exist. 

2. The a~plication of Article 37 (1) is not 
limitea to imports or exports which 
are direcdy subject to the monopoly 
but covers all measures which are 
connected with its existence and affect 
trade between Member States in 
certain products, whether or not 
subject to the monopoly, and thus 
covers charges which result in 
discrimination against imported 
products as compared with national 
products coming under the monopoly. 
This provision prevents a Member 
State from levying a charge imposed 

I - LanauaJC of the Cue: Gennaa. 

In Case 91/75 

only on products imported from 
another Member State for the purpose 
of compensating for the difference 
between the selling price of the 
product in the country from which it 
comes and the higher price paid by 
the State monopoly to national 
producers of the same product. 

3. Article 37 (4) does not derogate from 
the other provisions of that article. Its 
purpose is to enable the national 
authorities, if necessary in cooperation 
with the Community institutions, to 
promulgate measures compatible with 
paragraphs (1) and (2) and designed to 
compensate for the effects which the 
abolition of the discrimination which 
a monopoly specifically implies may 
have on the employment and standard 
of living of the producers concerned. 

Reference to the Court under Article 177 of t"te EEC Treaty by the 
Bundesfinanzhof for a preliminary ruling in the action pending before that 
court between 



HAUPTZOLLAMT GOTnNGEN 

BuNDESFINANZMINISTER 
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and 

WOLFGANG MIRITZ GMBH & Co. 

on the interpretation of Articles 12 and 37 of the EEC Treaty, 

THE COURT 

in answer to the questions referred to it by the Bundesfinanzhof by order nf 
18 June 1975, hereby rules: 

1. After the end of the transitional period, Article 37 of the EEC 
Treaty prevents a Member State from levying a charge 
imposed only on products imported from another Member 
State for the purpose of compensating for the difference 
between the selling price of the product in the country from 
which it comes and the higher price paid by the State 
monopoly to national producers of the same product; 

2. The provisions of Article -3 7 ( 4) do not derogate from the other 
provisions of the article. 
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JUDGMENT OF THE COURT 
20 MAY 1976 t 

Impresa Costruzioni Comm. Quirino Mazzalai 
v Ferrovia del Renon 

(preliminary ruling requested by the Tribunate di Trento) 

Case 111/75 

Summary· 

1. Questions referrtd for a preliminary ruling - Jurisd·iction of the Court - Limits. 
(EEC Treaty, Article 177) 

2. Taxation - Legislation of the Member States - Harmonization - Turnover 
tax - Value-added tax - Chargeable event - Occurrence - Moment 

(Second Council Directive of 11 Apn'l 1967, Article 6 (4) on the harmonization 
of legislation) 

1. Under Article 177, the Court of 
Justice has jurisdiction to give 
preliminary rulings concerning the 
interpretation of acts of the ins
titutions of the Community, regardless 
of whether they are directly 
applicable. 
It is not for the Court to appraise the 
relevance of questions referred under 
Article 177, which is based on a clear 
separation of jurisdictions and leaves 
to the national courts the task of 
deciding whether the procedure of a 

In Case 111/75 

reference for a preliminary ruling is 
helpful for the purposes of the 
decision in the proceedings pending 
before them. · 

2. Article 6 (4) of the Second Council 
Directive of 11 April 1967 cannot be 
interpreted as permitting the moment 
when the service is provided to be 
identified with that when the invoice 
is issued or a payment on account is 
made if these transactions take place 
after the service has been carried 
out. 

Reference to the Court under Article 177 of the EEC Treaty by the Tribunate 
di Trento for a prelininary ruling in · the action pending before that court 
between 

IMPRESA CoSTRUZIONI CoMM. QutRINO MAzzALAI 

and 
FERllOVIA DEL RENON 

I - Lan~ of the Cue: halian. 

on ~he interpretation of Article 6 (4) of the Second Council Directive of 11 
Apnl 1967 on the harmonization of legislation of Member States concerning 
turnover taxes - Structure and procedures for application of the common 
system of Pvalue-added tax (67/228/EEC), OJ, English Special Edition 1967, 
p. 16, 
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THE COURT 

in answer to the question referred to it by the Tribunale di Trento by order of 
30 June 1975 hereby rules: 

Article 6 (4) of the Second Council Directive of 11 April 1967 on 
the hannonization of legislation of Member States concerning 
turnover taxes cannot be interpreted as pennitting the moment 
when the service is provided to be identified with that when the 
invoice is issued or a payment on account is made if these 
transactions take ·place after the service has been carried out. 
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JUDGMENT OF THE COURT 
OF 22 JUNE 1976 t 

Bobie Getrinkevertrieb GmbH 
v Hauptzollamt Aachen-Nord 

(preliminary ruling requested by the Finanzgericht DUsseldorf 

Case 127/75 

Summary 

1. Internal taxation - Products of other Member States - Taxation - System -
Difference compared with the one used {or the taxation of similar domestic 
products - Discrimination against imported products - Prohibition 

(EEC Treaty, first paragraph of Article 95) 

2. Internal taxation - Produas of other Member States - Taxation - S1stem -
Choice - Competenu of the Member States - Restriction thereof by the 
prohibition of discrimination within the meaning of the first paragraph of 
Article 95 -Absence 

3. Internal taxation - Products of other Member States - Taxation - System -
Choice - Graduated tax - Application to production - ·Period of reference 
fixed - Limits of the first paragraph of Article 95 

1. The levying by a Member State of a 
tax on a product imported from 
another Member State in accordance 
with a method of calculation or rules 
which differ from those used for the 
taxation of the similar domestic 
product, for example a flat-rate 
amount in one case and a graduated 
amount in another, would be 
incompatible with the first ~ph 
of Article 95 of the EEC Treaty 1f the 
latter product were subject, even if 
only in certain cases, by reason of 
graduated taxation, to a ch~ to tax 
lower than that on the tmported 
product. 

2. The first paragraph of Article 9 5 does 
not restrict the freedom of each 

I - l.anJUe~t of che Cue: Getman. 

In Case 127/75 

Member State to establish the system 
of taxation which it considers the 
most suitable in relation to each 
product provided that the imported 
product is not subject to a charge to 
tax higher than that on the similar 
domestic producL 

3. If a Member State has elected to apply 
to home-produced beer a graduated 
tax calculated on the basis of the 
quantity which each brewery produces 
in one year, the first paragraph of 
Article 95 is only fully complied with 
if the foreign beer, also taxed on the 
basis of the quantities produced by 
each brewery in one year, is also taxed 
at the same or a lower rate. 

Reference to the Court under Article 177 of the EEC Treaty by the 
Finanzgericht Diisseldorf for a preliminary ruling in the action pending 
before that court between 

BoBIE GETRXNKEVERTRIEB GMBH, Gelsenkirchen, 

and 
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HAUPTZOLLAMT AACHEN- NORD, 

on the interpretation of the first paragraph of Article 95 of the EEC Treaty 
relating to the application of a tax on beer imported into the Federal 
Republic of Germany coming from other Member States 

THE COURT 

in answer to the questions referred to it by the Finanzgericht, Diisseldorf, by 
order of 26 November 1975, hereby rules: 

1. The levying by a Member State of a tax on a product imported 
from another Member State in accordance with a method of 
calculation or rules which differ from those used for the 
taxation of the similar domestic product, for example a 
flat-rate amount in one case and a graduated amount in 
aa.other would be incompatible with the first paragraph of 
Article 95 of the EEC Treaty if the latter product were subject, 
even if only in certain cases, by reason of graduated taxation, 
to a charge to tax lower than that on the imported product. 

2. To extend the system of graduated rates of tax laid down for 
home-produced beer to beer imported into a Member State by 
applying those rates to the quantity of beer imported yearly by 
a single importer, while at the same time taxing 
home-produced beer with reference to the quantity of beer 
produced during one year by each brewery, is incompatible 
with the first paragraph of Article 95 in so far as beer coming 
from a brewery of another Member State during one year 
bean a higher tax than that levied on an equivalent quantity of 
beer produced by a domestic brewery during the same period. 

3. If therefore a Member State has elected · to apply to 
home-produced beer a graduated tax calculated on the basis of 
the quantity which each brewery produces in one year, the first 
paragraph of Article 95 is only fully complied with if the 
foreign beer is also taxed at a rate, the same or lower, applied 
to the quantities of beer produced by each brewery during the 
period of one year. 
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JUDGMENT OF THE COURT 
15 DECEMBER 1976 I 

Simmenthal SpA 
v Italian Minister for Finance 

(preliminary ruling requested by the Pretore of Susa) 

'Veterinary and public health inspections' 

Case JS/76 

Summary 

1. References for a preliminary· ruling - ]uriJ·diction of the Court - LimitJ· 
(EEC Trea~)', Article 177) 

2. Q~talltitatit,oe reJ"trictiOIIJ" - MeaJ'ltres har,.ing equil:alent t:jfut - importation of 
goods - Veteri11ary· a11d public health ;,uputions - Prohibition 

(EEC Treaty, Article 30) 

3. Quantitative restrictions - Measures har/ing equir:alent effect - Importation o/ 
animals and meat intended for. human co1uumption - Veterinary ,1nd publu 
health inspection - Prohibition - Entry into force 

(Regulation No 14/64, Article 12, Regulation No 80j/68, Article 22) 

4. Free mot/tment of goods - Restrictions - Prohibition - Derogation - Object 
(EEC Treat]~ Article J6) 

l Quantitative rutrictions - Measures havinK equh·alent effut - Importation c~l 
a11imals a11d meat intended for human consumption - Veterinary.• and public 
health inspections - - Prohibition - Derogtltion - Duration - Condition.,· 
with regard to health - Fulfilment - Venfication - Occasional z.·eterinar:y and 
public health inspectio11s - Pemussibilit)' - ]uriJdiction of national courts 

(EEC Treaty, Articles 30 a11d 36; Council Directh·es Nos 64/432 and 64/4JJ) 

6. CuJ·to11U dlllies - Elimination - Charges having tquir:a/ent effect - Concept -
Produ(fs - Crossing the frontier - Veterinary: ,1na public bealtb hupection -
Fee 

(EEC Trtd~)', Article 9) 

7. lllterlltll taxation - DomeJ·tic and importtd produf!J - Vttt:rilltJI)' ''"d J'lthlic 
betlltb iiiJ'ptcti011J' carried out within Member Statt:J' - Fees - Diurimination -
Probibitio11 

(EEC Trtd~); Article 95) 

1 - Languaae of rhe Case: ltalien. 
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1. Article 177 of the EEC Treaty i·s based 
on a distinct separation of functions 
between national courts and tribunals 
on the one hand and the Court of 
Justice on the other hand and it does 
not give the Court jurisdiction to take 
cognizance of the facts of the case or 
to criticize the reasons for the 
reference. The Court is entitled to 
pronounce on the interpretation of 
the Treaty and of acts of the 
institutions but cannot apply them to 
the case in question since such 
application falls within the 
jurisdiction of the national court. 

2. Veterinary and public health 
inspections at the frontier, whether 
carried out systematically or not, on 
the occasion of the importation of 
goods constitute measures having an 
effect equivalent to quantitative 
restrictions within the meaning of 
Article 30 of the Treaty, which are 
prohibited by that provision, subject 
to the exceptions laid down by 
Community law and in particular by 
Article 36 of the Treaty. 

3. As far as concerns the products 
referred to in Regulation Nos 14/64 
and 805/68 on the common 
organization of the market in beef and 
veal the prohibition of veterinary and 
public health inspections, subject to 
the exceptions laid down by 
Community law, took effect on the 
date when the said regulations entered 
into force. 

4. Article 36 of the EEC Treaty is not 
designed to reserve certain matters for 
the exclusive jurisdiction of Member 
States but permits national laws to 
derogate from the principle of the free 
movement of goods to the extent to 
which such derogation is and 
continues to be justified for the 

In Case 35/76 

attainment of the objectives referred 
to in that article. 

5. Although systematic veterinary and 
public health inspections at the 
frontier of the products mentioned in 
Directives Nos 64/432 and 64/433 are 
no longer necessary or, consequently, 
justified under Article 36 as from the 
latest dates specified in the directives 
for the entry into force of the national 
provisions which are necessary in 
order to comply with the said 
directives and although, in principle, a 
mere examination of the documents 
(health certificates) which are required 
to accompany the products should 
disclose whether the conditions with 
regard to health have been fulfilled, 
occasional veterinary or public health 
inspections are not ruled out, provided 
that they are not increased to such an 
extent as to constitute a disguised 
restriction on trade between Member 
States. It is for the national courts, 
before which such cases may be 
brought, to determine, in the event of 
a dispute, whether the procedures 
adopted for the inspections, on which 
they are asked to give a ruling, are 
incompatible with the requirements 
of Article 36. 

6. Pecuniary charges imposed by reason 
of veterinary or public health 
inspections of products on the 
occasion of their crossing the frontier 
are to be regarded as charges having 
an effect equivalent to customs duties. 

7. Charges imposed by the various 
public authorities on the occasion of 
veterinary and public health inspections 
carried out within Member States on 
both domestic and imported products 
constitute internal taxation to which 
the prohibition of discrimination in 
Article 95 of the Treaty applies. 

Reference to the Court under Article 177 of the EEC Treaty by the Pretura di 
Susa for a preliminary ruling in the proceedings pending before that court 
between 

SINMENTHAL SPA., Monza, 

and 

ITALIAN MINISTER FOR fiNANCE 

on the interpretation of Article 9 t:l .w:q., 30 t:l st:q. and 95 of the EEC Treaty 
and also of Article 12 of Regulation No 14/64/EEC of the Council and 
Article 22 of Regulation (EEC) No 805/68 of the Council, 
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THE COURT 

in answer to the questions referred to it by the Pretura di Susa by order of 6 
April 197 6 hereby rules: 

1. (a) Veterinary and public health inspections at the frontier, 
whether carried out systematically or not, on the occasion 
of the importation of animals or meat intended for human 
consumption constitute measures having an effect 
equivalent to quantitative restrictions within the meaning 
of Article 30 of the Treaty, which are prohibited by that 
provision, subject to the exceptions laid down by 
Community law and in particular by Article 36 of the 
Treaty. 

(b) As far as concerns the products referred to in Regulations 
Nos 14/64 and 805/68 on the common organization of the 
market in beef and veal the prohibition of such ... measures, 
subject to the exceptions mentioned above, took effect on 
the date when the said regulations entered into force. 

2. Although systematic veterinary and public health inspections 
at the frontier of the products mentioned in Directives Nos 
64/432 and 64/433 are no longer necessary or, consequently, 
justified under Article 36 as from the latest dates specified in 
the directives for the entry into force of the national 
provisions which are necessary in order to comply with the 
said directives and although, in principle, a mere examination 
of the documents (health certificates) which are required to 
accompany the products should disclose whether the 
conditions with regard to health have been fulfilled, occasional 
veterinary or public health inspections are not ruled out, 
provided that they are not increased to such an extent as to 
constitute a disguised restriction on trade between Member 
States. 

3. (a) Pecuniary charges imposed by reason of veterinary or 
public health inspections of products on the occasion of 
their crossing the frontier are to be regarded as charges 
having an effect equivalent to customs duties. 

(b) The position would be different only if the pecuniary 
charges related to a general system of1ntemal dues applied 
systematically in accordance with the same criteria to 
domestic products and imported products alike. 

4. Charges imposed by the various public authorities· on the 
occasion of veterinary and public health inspections carried 
out within Member States on both don1estic and imported 
products constitute internal taxation to which the prohibition 
of discrimination in Article 95 of the Treaty applies. 
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JUDGMENT OF THE COURT 
25 JANUARY 1977 I 

W. J. G. Bauhuis 
v The Netherlands State 

(preliminary ruling requested 
by the Arrondissementsrechtbank of The Hague) 

Case 46/76 

1. Customs duties - Elimination - Charges having equil:a/ent effect - Concept 
(EEC Treat)~ Articles 9, 12, 13 and 16) 

2. Free movement of goods - Restrictions - Elimination - Derogation r.vithin the 
meaning of Article 36 of the EEC Treat)~ - Strict interprt:ldtion 

3. Free mor:ement ofgoods - Restrictions - Elimination - Derogation u/ithin tbe 
meaning of Article J6 of the EEC Treat)' - Feu for f..'ettrinttl)' and public betlltb 
inspection - Pennissihilit)' - Duties - Ler-J' - Prohibition . 

4. Customs duties on exports - Charges ha£·ing equivalent effect - Concept 
Veterinary and public health inspections - Fees - Internal marketing and 
export (Article 95) 

5. Customs duties Oil exports - Charges ha£·ing equh·alent effect - Concept -
Veterinary and public health inspections impoJ·ed b)· a prot·ision of Communi~>-· 
law - FeeJ· - Imposition b)' exporting Member State - PermisJibilit)' 

(EEC Treaty, Article 16, Directive No 64/432/EEC) 

6. ·QIIantitative rtstrictiOIIJ' - Charges ha11ing equivalent effect - Bot'ine animals 
and swine - Export to aiJother Member State - Veterinary· and (ntblir het~ltb in 
1.1dditio11 to the exceptions laid down to Dirttti,·e No 64/431/EEG - Prohibition 
- Ft:t:J' - lmpoJ·itioiJ - lncompatibilit)' with Community law 

1. Any pecuniary charge, whatever its 
designation and mode of application, 
which is imposed unilaterally on 
goods by reason of the fact that they 
cross a frontier and which is not a 
customs duty in the strict sense, 
constitutes a charge having equivalent 
effect within the meaning of Articles 
9, 12, 13 and 16 of the Treaty, even if 
it is not imposed for the benefit of the 
State. The position would be different 

I - Llnpp of che C.C: Dutch. 

only if the charge in question is the 
consideration for a benefit provided in 
fact for the exporter representing an 
amount proportionate to the said 
benefit or if it related to a general 
system of internal dues applied 
systematically in accordance with the 
same criteria to domestic products 
and imported products alike. 

2. Article 36 is to be interpreted strictly 
since it constitutes a derogation from 



- 112 -

the fundamental principle of the 
elimination of all obstacles to the free 
movement of goods between Member 
States. It is not to be understood as 
authorizing measures of a nature 
different from those contemplated by 
Articles 30 to 34. 

3. Article 36, in accordance with the 
conditions which it prescribes, does 
not prevent the retention of certain 
restrictions. In this respect it does not 
matter that the inspections carried out 
by importing States on the occasion of 
the crossing of the frontier are 
replaced by inspections initially 
carried out by the exporting Member 
State. However Article 36 does not 
permit the collection of duties 
charged on the goods subjected to 
these inspections since this collection 
is not necessary for the exercise of the 
process provided for by Article 36 and 
therefore constitutes an additional 
obstacle to intra-Community trade. 

4. If the fees for veterinary and public 
health inspections are demanded in 
the case of internal marketing as well 
as in the case of exportation then they 
form part of a general system of 
domestic charges and are not charges 

In Case 46/7 6 

having an effect equivalent to a 
customs duty on exports but fall 
within the prohibition of discrimi
nation under Article 95 of the Treaty. 

5. Fees charged for veterinary and public 
health inspections, which are 
prescribed by a Community provision, 
which are uniform and are required to 
be carried out before despatch within 
the exporting country do not 
constitute charges having an effect 
equivalent to customs duties on 
exports, provided that they do not 
exceed the actual cost of the 
inspection for which they were 
charged. 

6. Apart from the exceptions laid down 
by the directive itself, any additional 
inspection of bovine animals or swine 
for export to another Member State 
imposed unilaterally by a Member 
State, whether on its own initiative or 
in order to meet the requirements of 
another Member State, which are no 
longer justified, would constitute a 
measure having an effect equivalent to 
a quantitative restriction and any fee 
charged on this occasion would, for 
that reason, be incompatible with 
Community law. 

Reference to the Court under Article 177 of the EEC Treaty by the 
Arrondissementsrechtbank of The Hague, for a preliminary ruling in the 
proceedings before that Court between 

w. J. G. BAUHUIS 

and 

THE NETHERLANDS STATE 

for an interpretation of the prov1saons of the Treaty prohibiting charges 
having an effect equivalent to customs duties on exports and of Council 
Directive No 64/432 of 26 June 1964 (0 J English Special Edition 1963-1964, 
p. 164) 

THE COURT 

in answer to the questions referred to it by the Arrondissementsrechtbank 
The Hague, by order of 10 May 1976, hereby rules: ' 

1. Fee.s charged fo~ veterinary and public health inspections 
wh.•ch are prescnbed by a Community provision, which are 
u~uf~rm and are. required to be carried out before despatch 
wathtn the exporttng country, do not constitute charges having 
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an effect equivalent to customs duties on exports, provided 
that they do not exceed the actual cost of the inspection for 
which they were charged. 

2. Consequently, apart from the exceptions laid down by 
Directive No 64/432/EEC itself, any additional inspection of 
bovine animals or swine intended for export to another 
Member State, which is prescribed unilaterally by a Member 
State, either on its own initiative or in order to meet the 
requirements of another Member State which are no longer 
justified,_ constitutes a measure having an effect equivalent to a 
quantitative restriction and any fee charged on that occasion 
would, for that reason, be incompatible with Community law. 

3. Fees charged by the exporting Member State for veterinary 
and public health inspections carried out by the authorities of 
that State, which are not required by a Community regulation 
or directive but which have been prescribed for the purpose of 
checking whether the conditions to which the Member State 
of destination has ma4e the importation subject have been 
complied with, constitute charges having an effect equivalent 
to customs duties. 
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JUDGMENT OF THE COURT 
1 FEBRUARY 1977 t 

Verbond van Nederlandse Ondernemingen 
v Inspecteur der Invoerrechten en Accijnzen 

(preliminary ruling requested 
by the Hoge Raad of the Netherlands) 

'Capital goods' 

Case 51/76 

1. Turnot·er hzx - Natio11al legislation - Harmonization - Capital KOOdJ· -
Concept - Powers of definitio1l of the Member Statts 

(Second Council Directit;e of 11 April 1967 on the hannonization of leKislation 
of Member StateJ~ Article 17) . 

2. MeaJ·ures adopted h)' a11 institution - Dirt:et ejft:et - Directin·s 
(EEC Treat;~ Article 189) 

J. Turnover tax - Legislation of the Member States - Harmoniz,uion - Goodx 
uJ·ed for the/urposes of an undertaking - Not in the naturi: of cdpital KOOdJ· -

· Value-"ddt: tax - Immediate deduction - RiKht - Protection by the national 
COllrl 

(Second Coundl Dirtctivt of 11 April 1967 on the barmonizdtion (~l h;,:iJ!dtion 
of Member States, Article.,· 11 and 17) 

1. The words 'capital goods' appearing in 
the third indent of Article 17 of the 
Second Council Directive of 11 April 
1967, on the harmonization of legis
lation of Member States concerning 
turnover taxes, mean goods used for 
the purposes of some business activity 
and distinguishable by their durable 
nature and their value and such that 
the acquisition costs are not normally 
treated as current expenditure, but are 
written off over several years. The 
Member States have a certain margin 
of discretion as regards the require
ments which must be satisfied concern
ing the durability and value of the 
goods, together with the rules 
applicable for writing off, provided 

I - unguaae of the CaK: Dutch. 

that they pay due regard to the 
existence of an essential difference 
between capital goods and the other 
goods used in the management and in 
the day to day running of undertakings. 

2. It would be incompatible with the 
binding effect attributed to a directive 
by Article 189 to exclude, in 
principle, the possibility that the 
obligation which it imposes may be 
invoked by those concerned. In 
particular, where the Community 
authorities have, by directive, imposed 
on Member States the obligation to 
pursue a particular course of conduct, 
the useful effect of such an act would 
be weakened if individuals were 
prevented from relying on it before 
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their national court and if the latter 
were prevented from taking it into 
consideration as an element of 
Community law. This is especially so 
when the individual invokes a 
provision of a directive before a 
national court in order that the latter 
shall rule whether the competent 
national authorities, in exercising the 
choice which is left to them as to 
the form and the methods for 
implementing the directive, have kept 
within the limits as to their discretion 
set out in the directive. 

In Case 51/76 

3. In the case of goods purchased in 
1972 and intended to be used for the 
purposes of the undertaking which do 
not belong to the category of capital 
goods within the meaning of Article 
17 of the directive, it is the duty of 
the national court before which the 
rule as to immediate deduction set out 
in Article 11 of the directive is 
invoked to take those facts into 
account in so far as a national 
implementing measure falls outside 
the limits of the margin of the 
discretion left to the Member States. 

Reference to the Court under Article 177 of the EEC Treaty by the Hoge 
Raad (Supreme Court) of the Netherlands for a preliminary ruling in the 
action pending before that court between 

VERBOND VAN NEDERLANDSE 0NDERNEMINGEN (Federation of Undertakings of 
the Netherlands), The Hague, 

and 

INSPECTEUR DER INVOERRECHTEN EN ACCIJNZEN (Inspector of Customs and 
Excise, The Hague, 

on the interpretation of Articles 11 and 17 of the Second Council Directive 
(67/228/EEC) of II April 1967 on the harmonization of legislation of 
Member States concerning turnover taxes - Structure and procedures for 
application of the common system of value-added tax (OJ English Special 
Edition 1967, p. 16), 

THE COURT 

in answer to the questions referred to it by the Hoge Raad of the Netherlands 
by order of 9 June 197 6, hereby rules: 

1. The words 'capital goods' appearing in the third indent of 
Article 17 of the Second Council Directive of 11 April 1967, on 
the harmonization of legislation of Member States concerning 
turnover taxes, mean goods used for the purposes of some 
business activity and distinguishable by their durable nature 
and their value and such that the acquisition costs are not 
normally treated as current expenditure, but are written off 
over several years. 

2. The Member States have a certain margin of discretion as 
regards the requirements which must be satisfied concerning 
the durability and value of the goods, together with the rules 
applicable for writing off, provided that they pay due regard to 
the existence of an essential difference between capital goods 
and the other goods used in the management and in the day to 
day running of undertakings. 



- 117 -

3. In the case of goods purchased in 1972 and intended to be 
used for the purposes of the undertaking which do not belong 
to the category of capital goods within the meaning of Article 
17 of the directive, it is the duty of the national court before 
which the rule as to immediate deduction set out in Article 11 
of the directive is invoked to take those facts into account in 
so far as a national implementing measure falls outside the 
limits of the margin of the discretion left to the Member 
States. 
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JUDGMENT OF THE COURT 
16 FEBRUARY 1977 t 

Schottle & Sohne OHG 
v Finanzamt Freudenstadt 

(prelimin~ry ruling requested 
by the Finanzgericht Baden-Wiirttemberg) 

• 

Case 20/76 

1. Tax provu10ns - bztemal taxation Con~ept - Wide i1lterpretation -
International tra11Jport of goods by road - Charge - Imposition according to 
the distance covered on the national territory' and the weight of the goods in 
question 

(EEC Treaty, Article 95) 

2. Tax provisions - Inttnzal taxatio11 - Imported producu - Cht.Z rgts in excess of 
those imposed on similar national productJ - Concept 

(EEC Treaty, Article 95) 

3. Tax proviJ·io1lJ" - Internal taxation GoodJ· mot:ing withii1 the 1uztiondl 
territory - Imported goods - Charges - Comparison Criteria - Pou;ers of 
the national judge 

(EEC Treaty, Article 95) 

4. Tax provisions - Inttmal taxation 
Prohibition - Application 

(EEC Trt'aty, Article 95) 

1. As the concept of internal taxation 
within the meaning of Article 95 of 
the EEC Treaty must be given a wide 
interpretation, taxation 'imposed 
indirectly on products' must be 
interpreted as also including a charge 
imposed on international transport of 
goods by road according to the 
distance covered on the national 
territory and the weight of the goods 
in question. 

2. Article 95 is intended to ensure that 
the application of internal taxation in 
one Mem her State does not have the 
effect of imposing on products 
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Imported goods - Discrimination -

ong1nating in other Member States 
taxation in excess of that imposed on 
similar domestic products and it is 
therefore irrelevant that the taxation is 
also imposed on the same conditions 
on national products which are 
exported and on imported products. 

3. In order to compare the tax on goods 
moving within the national territory 
with that on the imported product for 
the purposes of the application of 
Article 95, account must be taken of 
both the basis of assessment of the tax 
and the advantages or exemptions 
which each tax carries with it. It is for 
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the national judge to compare in 
specific cases the situations which 
may arise. 

4. The minor and incidental nature of 
the obstacle created by a national tax 

In Case 20/76, 

and the fact that it could only have 
been avoided in practice by abolishing 
the tax are not sufficient to prevent 
Article 95 from being applicable. 

Reference to the Court pursuant to Article 177 of the EEC Treaty by the 
Finanzgericht Baden-Wurttemberg, AuBensenate Stuttgart, for a preliminary 
ruling in the proceedings pending before that court between: 

ScHbTILE & S<:>HNE OHG, Oberkollwangen, 

and 
FINANZAMT FREUDENSTADT, 

on the interpretation of Article 95 of the EEC Treaty, 

THE COURT 

in answer to the questions referred to it by the Finanzgericht 
Baden-Wiirttemberg by order of 17 December 1975, hereby rules: 

1. Taxation imposed indirectly on products within the meaning 
of Article 95 of the EEC Treaty must be interpreted as also 
including a charge imposed on international transport of 
goods by road according to the distance covered . on the 
national territory and the we~ght of the goods in question. 

2. Article 95 is intended to ensure that the application of internal 
taxation in one Member State does not have the effect of 
imposing on products originating in other Member States 
taxation in excess of that imposed on similar domestic 
products and it is therefore irrelevant that the taxation is also 
imposed on the same conditions on national products which 
are exported and on imported products. 

3. In order to compare the tax on goods moving within the 
national territory with that on the imported product for the 
purposes of the application of Article 95, account must be 
taken of both the basis of assessment of the tax and also of the 
advantages or exemptions which each tax carries with it. 

4. The minor 'and incidental nature of the obstacle created by a 
national taX and the fact that it could only have been avoided 
in practice by abolishing the tax are not sufficient to prevent 
Article 95 from being applicable. 
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JUDGMENT OF THE COURT 
22 MARCH 1977 t 

Iannelli & -Volpi S.p.A. 
v Ditta Paolo Meroni 

(preliminary ruling requested 
by the Pretore di Milano) 

Case 74/76 
• 

1. State aid - Compatibility with Community Jaw - ChaJJenge by individuals -
Inadmissibility 

(EEC Treaty, Article 92, Article 93) 

2 Quantitative restrictions - Elimination --Individual rights - Protection 
(EEC Treaty, Article 30) 

3. State aid - Articles 92, 93 and 30 of the EEC Treaty - Field of application -
Difference - Aspects of aid which are not necessary for attainment of its object or 
for its proper functioning - Incompatibility with Article 30 of the EEC Treaty -
Application of this provision 

4. State aid -An aspect of aid which is not necessary for attainment of its object or 
for its proper functioning - Incompatibility with a provision of the EEC Treaty 
other than Articles 92 and 93 · 

5. Internal taxation - Imported product - Domestic product - Discrimination -
Prohibition - Field of application 

(EEC Treaty, Article 95) 

6. Internal taxation - Imported product - Domestic product Discrimination 
within the meaning of Article 95 of the EEC Treaty - jurisdiction of the 
national court 

1. The intention of the Treaty in 
providing through Article 93 for aid 
to be kept under constant review and 
supervised by the Commission is that 
the finding that an aid may be 
incompatible with the common 
market is to be determined, subject to 
review by the Court, by means of an 
appropriate procedure which it is the 
Commission s responsibility co set in 
motion. The parties concerned cannot 
therefore simply, on the basis of 
Article 92 alone, challenge the 
compatibility of an aid with 
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Community law before national courts 
or ask them to decide as to any 
incompatibility which may be the 
main issue in actions before them or 
may arise as a subsidiary issue. 

2. Article 30 of the Treaty has direct 
effect and creates, at the end of the 
transitional period at the latest, for all 
persons subject to Community law, 
rights which national courts must 
protect. 

3. The aids referred to in Articles 92 and 
93 of the Treaty do not as such fall 
within the field of application of the 
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prohibition of quantitative restrictions 
on imports and measures having 
equivalent effect laid down by Article 
30. The aspects of aid, which are not 
necessary for attainment of its object 
or for its proper functionin.J. and 
which contravene this proh1bition 
may for that reason be held to be 
incompatible with this provision. 

4. The fact that an aspect of aid. which is 
not necessary for the attainment of its 
object or for its proper functioning, is 
incompatible with a provision of the 
Treaty other than Articles 92 and 93 
does not in fact invalidate the aid as a 
whole or for that reason vitiate by 
reason of illegality the system of 
financina the said aid. 

5. Since Article 95 of the Treaty refers to 
internal taxation of any kind the fact 
that a tu or levy is collected by a 
body sovemed by public law other 
than the State or is collected for its 
own benefit and is a charge which is 
special or appropriated for a specific 
purpose cannot prevent its falling 

In Case 7 4/7 6 

within the field of application of 
Article 95 of the Treaty. 
In order to apply Article 9 5 of the 
Treaty not only the rate of direct and 
indirect internal taxation on domestic 
and imported products but also the 
basis of assessment and detailed rules 
for levying the tax must be taken into 
consideration. 
As soon as any differences in this 
respect result in the imported product 
being tued at the same stage of 
production or marketing at a higher 
rate than the similar domestic product 
the prohibition of Article 95 is 
infringed. 

6. It is nevertheless for the national court 
within the framework of its own legal 
system to decide whether the whole 
of any internal taxation which is 
discriminatory within the meaning of 
Article 95 or only that part of it which 
exceeds the tax assessed on the 
domestic product is to be regarded as 
not payable. 

Reference to the Court under Article 177 of the EEC Treaty by the Pretore di 
Milano (IIIrd Civil Chamber) for a preliminary ruling in the action pending 
before that court between 

IANNEW a: VOLPI S.P.A., Milan 
and 

PAOLO MDONI, 

on the interpretation of Articles 30 and 95 of the EEC Treaty 

THE COURT 

in answer to the questions referred to it by the Pretore di Milano, by order of 
25 June 1976 hereby rules: 

t. Article 30 of the Treaty has direct effect and creates, at the end 
of the transitional period at the latest, for all persons subject 
to Community law, rights which national courts must protect; 

2. The aids referred to in Articles 92 and 93 of the Treaty do not 
as such fall within the field of application of the prohibition 
of quantitative restrictions on imports and measures having 
equivalent effect laid down by Article 30 but the aspects of 
aid, which are not necessary for the attainment of its object or 
for its proper functioning and which contravene this 
prohibition may for that reason be held to be incompatible 
with this provision; 
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3. The fact that an aspect of aid, which is not necessary for the 
attainment of its object or for its proper functioning, is 
incompatible with a provision of the Treaty other than 
Articles 92 and 93 does not in fact invalidate the aid as a 
whole or for that reason vitiate by reason of illegality the 
system of financing the said aid; 

-4. Since Article 95 of the Treaty refers to internal taxation of any 
kind the fa~t that a tax or levy is collected by a body governed 
by public law other than the State or is collected for its 
benefit and is a tax charge which is special or appropriated 
for a specific purpose cannot prevent its falling within the 
field of application of Article 95 of the Treaty; 

5. In order to apply Article 95 of the Treaty not only the rate of 
direct and indirect internal taxation on domestic and 
imported products but also the basis of ·assessment and 
detailed rules for levying the tax must be taken into 
consideration; 

As soon as any differences in this respect result in the 
imported product being taxed at the same stage of production 
or marketing at a higher rate than the similar domestic 
product the prohibition of Article 95 is infringed; 

6. It is nevertheless for the national court within the framework 
of its own legal system to decide whether the whole of any 
internal taxation which is discriminatory within the meaning 
of Article 95 or only that part of it which exceeds the tax 
assessed on the domestic product is to be regarded as not 
payable. 
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JUDGMENT OF THE COURT 
22 MARCH 1977 t 

Firma Steinike und Weinlig 
v Federal Republic of Gennany 
(preliminary ruling requested 

by the Verwaltungsgericht Frankfurt) 

Case 78/76 

1. State aid - Compatibility with Community Jaw - Challenge bl individuals -
Inadmissibility safJI in the cases provided for in .Article 92 tn respect of the 
measures provided for in Articles 93 (2) and 94 of the Treaty 

2. State aid - Article 92 of the EEC Treaty - lnterpreta.tion - .Application -
National court - Juristliaion - Limits - Bringing before the Court 

(EEC Treaty, Article 92, Article 93) 

3. State aid- Undertakings and production within the meaning of Article 92 of the 
EEC Treaty - Concepts 

4. State aid - Prohibition - Field of application 
(EEC Treaty, Article 92) 

5. State aid - Concept - Measures by public authority - Financing 
Contributions imposea by this authority on the undertakings concerned 

(EEC Treaty, Article 92) 

6. Member Statu - Obligations - Infringement - Failings of other Member 
States -Justification -Absence 

7. Customs duties - Charges having equivalent effect - Internal taxation -
Distinction - Criteria 

(EEC Treaty, Article .9, Article 9 j) 

B. Customs duties - Charges having equivalent effect - Levying subsequent to 
crossing the frontier . 

9. Intemaltaxation - Imported products - Domestic product - Discrimination 
- Conetpt 

(EEC Treaty, Article 9j) 

I. The intention of the Treaty in 
providing through Article 93 for aid 
to be kept under constant review and 
supervised by the Commission is that 
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the finding that an aid may be 
incompatible with the Common 
Market is to be determined, subject to 
review by the Cou~ by means of an 
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appropriate procedure which it is the 
Commission s responsibility to set in 
motion. The parties concerned cannot 
therefore simply, on the basis of 
Article 92 alone, challenge the 
compatibility of an aid with 
Community law before national courts 
or ask them to decide as to any 
compatibility which may be the main 
issue in actions before them or may 
arise as a subsidiary issue. There is 
this right however where the 
provisions of Article 92 have been 
applied by the general provisions 
provided for in Article 94 or by 
specific decisions under Article 93 (2). 

2. The provisions of Article 93 do not 
preclude a national court from 
referring a question on the in
terpretation of Article 92 of the Treaty 
to the Court of Justice if it considers 
that a decision thereon is necessary to 
enable it to give judgment; in the 
absence of implementing provisions 
within the meaning of Article 94 
however a national court does not 
have jurisdiction to decide an action 
for a declaration that existing aid 
which has not been the subject of a 
decision by the Commission requiring 
the Member State concerned to 
abolish or alter it or a new aid which 
has been introduced in accordance 
with Article 93 (3) is incompatible 
with the Treaty. 

3. Save for the reservation in Article 90 
(2) of the Treaty, Article 92 covers all 
private and public undertakings and 
all their production. 

4. The prohibition contained· in Article 
92 (1) covers all aid granted by a 
Member State or through State 
resources without its being necessary 
to make a distinction according to 
whether the aid is granted directly by 
the State or by public or private 
bodies established or appointed by it 
to administer the aid. 

5. A measure adopted by the public 
authority and favouring certain 

In Case 78/76 

undertakings or products does not 
lose the character of a gratuitous 
advantage by the fact that it is wholly 
or partially financed by contributions 
im~ed by the public authority and 
levaed on the undertakings concerned. 

6. Any breach by a Member State of an 
obligation under the Treaty cannot be 
justified by the fact that other 
Member States are also failing to fulfil 
this obligation. 

7. The same charge cannot within 
the system of the Treaty fall 
simultaneously within the category of 
charges having an effect equivalent to 
a customs duty within the meaning o·f 
Articles 9, 12 and 13 of the Treaty 
and that of internal taxation within 
the meaning of Article 9 5 in view of 
the fact that whereas Articles 9 and 12 
prohibit Member States from 
introducing between themselves any 
new customs duties on imports or 
exports or any charges having 
equivalent effect, Article 95 is limited 
to prohibiting diScrimination against 
the products of other Member States 
by means of internal taxation. 

8. Where the conditions which 
distinguish a charge having an effect 
equivalent to a customs duty are 
fulfilled, the fact that it is applied at 
the stage of marketing or processing 
of the product subsequent to its 
crossing the frontier is irrelevant when 
the product is charged solely by 
reason of its crossing the frontier, 
which factor excludes the domestic 
product from similar taxation. 

9. There is generally no discrimination 
such as is prohibited by Article 95 
where internal taxation applies to 
domestic products and to previously 
imported products on their being 
processed into more elaborate 
products without any distinctions of 
rate, basis of assessment of detailed 
rules for the levying thereof being 
made between them by reason of their 
origin. 

Reference to ~e Court under Article 177 of the EEC Treaty by the 
Verwaltungsgencht Frankfurt for a preliminary ruling in the action pending 
before that court between: 

FIRMA STEINIKE UND WEINUG, Hamburg, 

and 

FEDERAL REPUBLIC OP GERMANY, represented by the Bundesamt fur Ernihrung 
und Porstwirtschaft (Federal Office for Food and Foresty) 



- 127 -

on the in'terpretation of Articles 9 ( 1 ), 12, 13 (2), 9 2, 9 3 and· 9 5 of the EEC 
Treaty, 

THE COURT 

in answer to the question referred to it by the Verwaltungsgericht ·Frankfurt 
by order of 10 June 1976, hereby_rules: 

1. The provisions of Article 93 do not preclude a national court 
from referring a question on the interpretation of Article 92 of 
the Treaty to the Court of Justice if it considers that a decision 
thereon is necessary to enable it to give judgment; in the 
absence of implementing provisions within the meaning of 
Article 94 however a national court does not have jurisdiction 
to decide an action for a declaration that existing aid which 
has not been the subject of a decision by the Commission 
requiring the Member State concerned to abolish or that a 
new aid which has been introduced in accordance with 
Article 93 (3) is incompatible with the Treaty. 

2. Save for the reservation in Article 90 (2) of the Treaty, Article 
92 covers all private and public undertakings and all their 
production. 

J. The prohibition contained in Article 92 (1) covers all aid 
granted by a Member State or through State resources without 
its being necessary to make a distinction whether the aid is 
granted directly by the State or by public or private bodies 
established or appointed by it to administer the aid. 

4. A measure adopted by the public authority and favouring 
certain undertakings or products does not lose the character 
of a gratuitous advantage by the fact that it is wholly or 
partially financed by contributions imposed by the public 
authority and levied on the undertakings concerned. 

5. Any breach by a Member State of an obligation under the 
Treaty in connexion with the prohibition laid down in Article 
92 cannot be justified by the fact that other Member States are 
also failing to fulfil this obligation. 

6. Where the conditions which distinguish a charge having an 
effect equivalent to a customs duty are fulfilled, the fact that it 
is applied at the stage of marketing or processing of the 
product subsequent to its crossing the frontier is irrelevant 
when the product is charged solely by reason of its crossing 
the frontier, which factor excludes the domestic product from 
similar taxation. 
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7. There is generally no discrimination such as is prohibited by 
Article 95 where internal taxation applies to domestic 
products and to previously imported products on their being 
processed into more elaborate products without any 
distinctions of rate, basis of assessment or detailed rules for 
the levying thereof being made between them by reason of 
their origin. 
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JUDGMENT OF THE COURT 
25 MAY 1977 t 

Fratelli Cucchi 
v Avez S.p.A. 

(preliminary ruling requested 
by the Pretura di Abbiategrasso) 

Cue 77/76 

1. Agrit:~~lture - Common organization of the markets - Sugar - Sugar 
marketing years 1975/1976 to 1979/1980 - Aids - Grant ~ Financing -
System 

(Regulation No 3330174 of the Cound4 Article 38) 

. 2. C~toms duties - Charges hafling equivalent effect - Concept 
(Ef.C Treaty, Articles 9, 1 J (2)) 

J. Customs duties - Charges having equivalent effect - Concept - Internal 
taxation - Distinaion -jurisdiction of national court 

(EEC Treaty, Articles 9, 13 (2,4 95) 

4. Agrit:~~llflre - Common organization of the markets - Functioning_ - Producer 
prices - Formation - Community rules - Interference by Member States -
Limitation - Case of Regulation No 3330/74 - Infringement - lndiflidual 
rights 

1. Authorization under Article 38 of 
Regulation (BEq No 3330/7 4 to pnt 
the aids provided for therein cannot 
be taken to mean that any method of 
financing these aids, whatever its 
character or conditions, is compatible 
with Community law. 
In the financing of the aid granted, 
the national authorities are in 
particular subject not only to the 
obligations arising under the Treaty 
but also to those arising under the 
other provisions of Regulation (BBq 
No 3330/74. 

2. The prohibitions contained in Articles 
9 and 13 are aimed at any tax 
demanded at the time of or by reason 
of importation and which, being 

I - ......... of rhe C..: ltaliM. 

imposed specifically on imported 
products to the exclusion of a similar 
domestic product, results in the same 
restrictive consequences on the free 
movement of goods as a customs duty 
by altering the cost price of that. 
product. 

3. A duty falling within a general system 
of internal taxation applying to 
domestic products as well as to 
imported products according to the 
same criteria can constitute a charge 
having an effect equivalent to a 
customs duty on imports only if it has 
the sole purpose of financing activities 
for the specific advantage of the taxed 
domestic product, if the taxed product 
and the domestic product benefiting 
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from it are the same, and if the 
charges imposed on the domestic 
product are made good in full. It is for 
the national court to define the duty 
in question. 

4. It also follows from Regulation No 
3330/74 and in particular from Article 
3 3 thereof that, even apart from cases 
of disturbance provided for in the said 
provisions, the functioning of a 
common organization of the markets 
and in particular the formation of 
producer prices must in principle be 
governed by the general Community 
provisions as laid down in general 
rules amended annually with the 
result that any specific interference 
with this .functioning is strictly 
limited to the cases expressly provided 

In Case 77/7 6, 

for. Hence under Replation (EEq 
No 3330/7 4 the Community is. in the 
absence of express derof!tion, alone 
competent to adopt speafic measures 
involving intervention in the 
machinery of price formation, in 
particular by limating the effects of an 
alteration in the level of Community 
prices, whether as regards intervention 
prices or the rate or exchange of the 
national currency in relation to the 
unit of account; an infrinpment in 
this respect of Regulation (EEq No 
3330/7 4 may be the subject of 
proceedings before the national courts 
brought by any natural or lepl person 
whose stocks have been subjeCt to the 
national measure. 

Reference to the Court under Article 177 of the EEC Treaty by the Pretura di 
Abbiategrasso for a preliminary ruling in the action pending before that court 
between 

FRATELLI CUCCHI 

and 
AVEZ S.PA. 

on the interpretation of Article 13 (2) of the EEC Treaty and also of Council 
Regulations Nos 1009/67/EEC of 18 December 1967 and 3330/74 of 19 
December 1974 on the common organization of the market in sugar (OJ, 
English Special Edition 1967 p. 304, and OJ L 359.of 31. 12. 1974, p. 1~ 

THE COURT, 

in answer to the questions referred to it by the Pretura di Abbiategrasso by 
order of 16 July 1976 hereby rules: 

1. A duty falling within a general system of internal taxation 
applying to domestic products as well as to imported pr.oclucts 
according to the same criteria can constitute a charge having 
an effect equivalent to a customs duty on imports only if it has 
the sole purpose of financing activities for the specific 
advantage of the taxed domestic product, if the taxed product 
~nd the domestic product benefiting from it are the same, and 
tf the charges imposed on the domestic product are made 
good in full. 
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2. Under Regulation (EEC) No 3330/74 the Community is, in the 
absence of express derogation, alone competent to adopt 
specific measures involving intervention in the machinery of 
price. formation, in particular by limiting the effects of an 
alteration in the level of Community prices, whether as 
regards intervention prices or the rate of exchange of the 
national currency in relation to the unit of account; an 
infringement in this respect of Regulation (EEC) No 3330/74 
may be the subject of proceedings before the national courts 
brought by any natural or legal person whose stocks have been 
subject to the national measure. 
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JUDGMENT OF THE COURT 
25 MAY 1977 t 

Interzuccheri S.p.A. 
v Ditta Rezzano e Cavassa 

(preliminary ruling requested 
by the Pretura di Recco) 

Case 105/7-6 

1. Agriculture Common organization - of the markets Sugar 
Sugar-marketing years 1975/1976 to 1979/1980 - AidJ - Grant - Financing 
-System 

(Regulation No 3330/74 of the Council, Article 38) 

2. Customs duties - Charges having equivalent effect - Concept 
(EEC Treaty, Articles 9, 13 (2)) 

3. Customs duties - Charges having equivalent effect - Concept - International 
taxation - Distinction -jurisdiction of national court 

(EEC Treaty, Articles 9, 13 (2), 95) · 

I. Authorization under Article 38 of 
Regulation (EEq No 3330/7 4 to grant 
the aids provided for therein cannot 
be taken to mean that any method of 
financing these aids, whatever its 
character or conditions, is compatible 
with Community law. 
In the financing of the aid granted, 
the national authorities are in 
particular subject not only to the 
obligations arising under the Treaty 
but also to those arising under the 
other provisions of Regulation (EEC) 
No 3330/74. 

2. The prohibitions contained in Articles 
9 and 13 are aimed at any tax 
demanded at the time of or by reason 
of importation and which, being 
imposed specifically on imported 
products to the exclusion of a similar 
domestic product, results in the same 

1 - Lanpaae of the Cue: Italian. 

In Case 105/76 

restnct1ve consequences on the free 
movement of goods as a customs duty 
by altering the cost price of that 
product. 

3. A duty falling within a general system 
of internal taxation applying to 
domestic products as well as to 
imported products according to the 
same criteria can constitute a charge 
having an effect equivalent to a 
customs duty on imports only if it has 
the sole purpose of financing activities 
for the specific advantage of the taxed 
domestic product, if the taxed product 
and the domestic product benefiting 
from it are the same, and if the 
charges imposed on the domestic 
product are made good in full. It is for 
the national coun to define the duty 
in question. 

Reference to the Court under Article 177 of the EEC Treaty by the Pretura di 
Recco for a preliminary ruling in the action pending before that court 
between 
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INTERZUCCHERI S.P.A. 
and 

DITIA REZZANO E CAVASSA 

on the interpretation of Article 13 (2) of the EEC Treaty and of Council 
Regulations Nos 1009/67/EEC of 18 December 1967 and 3330/74 of 19 
December 197 4 on the common organization of the market in sugar (0 J, 
English Special Edition 1967, p. 304, and OJ L 359 of 31. 12. 1974, p. 1), 

THE COURT 

in answer to the questions referred to it by the Pretura di Recco by order of 
21 October 1976 hereby rules: 

A duty falling within a general system of internal taxation 
applying to domestic products as well as to imported products 
according to the same criteria can constitute a charge having an 
effect equivalent to a customs duty on imports only if it has the 
sole purpose of financing activities for the specific advantage of 
the taxed domestic product, if the taxed product and the 
domestic product benefiting from it are the same, and if the 
charges imposed on the domestic product are made good in full. 
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JUDGMENT OF THE COURT 
OF 16 NOVEMBER 1977 t 

NV GB-INNO-BM 
v Vereniging van de Kleinhandelaars in Tabak (ATAB) 

(preliminary ruling requested 
by the Belgian Hof van Cassatie) 

'Tobacco products' 

Case tJ/77 

1. Competition - Community .rystem - Member Stutes - Obligations - DomintZilt 
position within the market - Abuse encouraged b.J' a national legislatia 
pro1:ision - Prohibition 

(EEC Treaty, Article 5, Article 86, Article 90) 

2. Competition - Manufactured tobacco - Sale to tbe consumer - Price 
determined by the manufacturer or importer - Adherence impoJed b)' a national 
rule - Compatibilit)' with Article 86 in conjunction u•ith Article J (f) and the 
second paragraph of Article 5 of the Treaty - Criteria 

J. Quantitative restrictions - Manufactured tobacco - Sale ·to the COilJ'umer -
Price detennined by the manufacturer or importer - Adherence imposed by a 
national rule - Measure ha~·ing an effect equi~;·alent to a quantitative restriction 
- Criteria 

(EEC Treaty, Article 30) 

4. National taxes other than turnover taxes - Manufactured tobacco 
Consumption affected - Sale - Price determined by the manufacturer or 
importer - Ad'berence imposed b)· a Member State - Prohibition under Article 5 
of Directive No 72/464 - None 

1. Member States may not enact 
measures enabling private under
takings to escape from the constraints 
imposed by Articles 85 to 94 of the 
Treaty. It follows that any abuse of a 
dominant position within the market 
is prohibited by Article 86 even if 
such abuse is encouraged by a 
national legislative provision. 

2. In order to assess the compatibility 
with Article 86 of the Treaty, in 
conjunction with Article 3 (f) and the 

1 - LanpaJC of th~ Case: Dutch. 

second paragraph of Article 5 of the 
Treaty, of the introduction or 
maintenance in force of a national 
measure whereby the prices 
determined by the manufacturer or 
importer must be adhered to when 
tobacco products are sold to a 
consumer, it must be determined, 
taking into account the obstacles to 
trade which may result from the 
nature of the fiscal arrangements to 
which those products are subject, 
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whether, apart from any abuse of a 
dominant position which such 
arrangements might encourage, such 
introduction or maintenance in force 
is also likely to affect trade between 
Member States. 

3. Although a maximum price applicable 
without distinction to domestic and 
imported products does not in itself 
constitute a measure having an effect 
equivalent to a quantitative restriction, 
it may have such an effect, however, 
when it is fixed at a level such that 
the sale of imported products 
becomes, if not imposs.ible, more 
difficult than that of domestic 
products. On the other hand, rules in 
a Member State whereby a fixed price 
is imposed for the sale to the 
consumer of either imported or 
home-produced tobacco products, 
namely the price which has been 
freely chosen by the manufacturer or 
importer, constitute a measure having 
an effect equivalent to a quantitative 

In Case 13/77 

restriction on imports only if, taking 
into account the obstacles inherent in 
the different methods of fiscal control 
which are used by the Member States 
in particular to ensure collection of 
the taxes on those products, such a 
system of fixed prices is likely to 
hinder, directly or indirectly, actually 
or potentially, imports between 
Member States. 

4. Article 5 of Council Directive No 
72/464/EEC of 19 December 1972 on 
taxes other than turnover taxes which 
affect the consui'Jlption of manu
factured tobacco does not aim to 
prohibit the Member States from 
introducing or maiptaining in force a 
legislative measure f whereby a selling 
price, namely the price stated on the 
tax label, is imposed for the sale to 
the consumer of imported or 
home-produced tobacco products, 
provided that that price has been 
freely determined by the manufacturer 
or importer. 

Reference to the Court under Article 177 of the EEC Treaty by the Belgian 
Hof van Cassatie (Court of Cassation) for a preliminary ruling in the action 
pending before that court between 

NV GB-INNO-BM 

and 

VERENIGING VAN DE KLEINHANDELAARS IN TABAK (AT AB) (Association of 
Tobacco Retailers), 

on the interpretation of Article 3 (f), the second paragraph of Article 5 and 
Articles 30, 31, 32, 86 and 90 of the EEC Treaty and of Council Directive No 
72/464/EEC (0 J, English Special Edition 1972 (31 December), p. 3) on taxes 
other than turnover taxes which affect the consumption of manufactured 
tobacco, 

THE COURT 

in answer to the questions referred to it by the Belgian Hof van Cassatie by a 
judgment of 7 January 1977, hereby rules: 

1. Article 86 of the EEC Treaty prohibits any abuse by one or 
more undertakings of a dominant position, even if such abuse 
is encouraged by a national legislative provision. 
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2. In order to assess the compatibility with Article 86 of the 
Treaty, in conjunction with Article J (f) and the second 
paragraph of Article 5 of the Treaty, of the introduction or 
maintenance in force of a national measure whereby the 
prices determined by the manufacturer or importer must be 
adhered to when tobacco products are sold to a consumer, it 
must be determined, taking into account the obstacles to trade 
which may result from the nature of the fiscal arrangements 
to which those products are subject, whether, apart from any 
abuse of a dominant position which such arrangements might 
encourage, such introduction or maintenance in force is also 
likely. to affect trade between Member States. 

3. Rules in a Member State whereby a fixed price is imposed for 
the sale to the consumer of either imported or home-produced 
tobacco products, namely the price which has been freely 
chosen by the manufacturer or importer, constitute a measure 
having an effect equivalent to a quantitative restriction on 
imports only if, taking into account the obstacles inherent in 
the different methods of fiscal control which are used by the 
Member States in particular to ensure collection of the taxes 
on those products, such a system of fixed prices is likely to 
hinder, directly or indirectly, actually or potentially, imports 
between Member States. 

4. Article 5 of Council Directive No 72/464/EEC of 19 December 
1972 on taxes other than turnover taxes which affect the 
consumption of manufactured tobacco does not aim to 
prohibit the Member States from introducing or maintaining 
in force a legislative measure whereby a selling price, namely 
the price stated on the tax label, is imposed for the sale to the 
consumer of imported or home-produced tobacco products, 
provided that that price has been freely determined by the 
manufacturer or importer. 
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JUDGMENT OF THE COURT 
OF 9 MARCH 1978 I 

Amministrazione delle Finanze dello Stato 
v Simmenthal S.p.A. 

(preliminary ruling requested by the Pretore di Susa) 

"Discarding by the national court of a law contrary to Community lawn 

Case 106/77 

1. Preliminary rulings- Reference to the Court- Conditions/or withdrawal 

2. Community law - Direct applicability - Concept- Consequences for national 
courts 

(EEC Treaty, Art. 189) 

3. Community law - Precedence - Conflicting national law - Automatic inappli
cability of existing national pTOfJisions - Preclusion of valid adoption of legislative 
measures incompatible with Comm11nity law 

4. Community law - Directly app_licable provisions - Conflict between Community 
law and a subsequent national law - Po'r.«rs and duties of national court having 
jurisdiction - Non application of national provision even if adopted subseguently -
Incompatibility with the Treaty of any constitutional practice res~roing the solution 
of the dispute to any authority other than court having JUrisdiction. 

1. The Court of Justice considers a 
reference for a preliminary ruling, 
pursuant to Anicle 1977 of the 
Treaty, as having been validly 
brought before it so long as' the 
reference has not been withdrawn by 
the court from which it emanates or 
has not been quashed on appeal by a 
superior court. 

2. The direct applicability of Com
munity law means that its rules must 
be fully and uniformly applied in all 
the Member States from the date of 
their entry into force and for so long 
as they continue in force. Directly 
applicable provisions are a direct 
source of rightS and duties for all 

I - ~ngu~ge of the C~se: lulian. 

those affected thereby, whether 
Member States or individuals; this 
consequence also concerns any 
national coun whose task it is as an 
organ of a Member to protect the 
rightS conferred upon individuals by 
Community law. 

3. In accordance with the principle of 
the precedence of Community law, 
the relationship between provisions 
of the Treaty and directly applicable 
measures of the institutions on the 
one hand and the national law of the 
Member States on the other is such 
that those provisions and measures 
not only by their entry into force 
render automatically inapplicable any 
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conflicting provision of current 
national law but- in so far as they 
are an integral pan of, and take 
precedence in, the legal order 
applicable in the territory of each of 
the Member StateS - also preclude 
the valid adoption of new national 
legislative measures to the extent to 
which they :would be incompatible 
with Community provisions. 
Any recognition that national 
leg1slative measures which encroach 
upon the field within which. the 
Community exercises its legislative 
power or which are otherwise 
mcompatible with the provisions of 
Community law had any legal effect 
would amount to a corresponding 
denial of the effectiveness of obli-

In Case 106/77 

-~;.~o.._•_, 

gations undertaken unconditionally 
and irrevocably by Member States 
pursuant to the Treaty and would 
thus imperil the very foundations of 
the Community. 

4. A national court which is called 
upon, within the limits of its 
jurisdiction, to apply provisions of 
Community law is under a duty to 
give full effect to those provisions, if 
necessary refusing of its own motion 
to apply any conflicting provision of 
national legislation, even if adopted 
subs~quently, and it is not necessary 
for the court to request or await the 
prior setting aside of such provisions 
by legislative or othe~ constitutional 
means. 

REFERENCE to the Court under Anide 177 of the EEC Treaty by the 
Pretore di Susa (Italy) for a preliminary ruling in the action pending before 
that court between 

AMMINISTRAZIONE DELLE FINANZE DELLO STATO (Italian Finance 
Administration) 

and 

StMMENTHAL S.P .A., having its registered office at Monza, 

on the interpretation of Article 189 of the EEC Treaty and, in particular, on 
the effects of the direct applicability of Community law if it is inconsistent 
with any provisions of national law which may conflict with it. 

THE COURT, 

in. answer to the questions referred to it by the Pretore di Susa by order of 
28 July 1977, hereby rules: 

A aatioaal court which is called upon, within the limits of its 
jurisdictioa, to apply provisioas of Community law is under a duty to 
pvc full effect to those provisions, if necessary refusina of its own 
motion to apply any conflictiag provision of national legislation, even if 
adopted subsequently, and it is not necessary for the court to request or 
await the prior setting aside of such provisions by legislative or other 
constitutional means. 
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JUDGMENT OF THE COURT 
OF 29 JUNE 1978 1 

Statens Kontrol med JEdle Metaller 
v Pre ben Larsen; 
Flemming Kjerulff 

v Statens Kontrol med .iEdle Metaller 
(preliminary ruling requested by Kobenhavns Byret) 

"Charge for the control of ani~les of precious metal" 

Case 142/77 

1. Customs duties on exports - Charges having equivalent effect - Concept -
Charge for the control of articles of precious metal - Classification 

(EEC Treaty, Art. 16) 

2. Tax provisions - Internal taxation - Products intended for export - Rule against 
discnmination -Application 

(EEC Treaty, Art. 95) 

3. Tax provisions - Internal taxation - Products placed on the market in several 
Member States - Double taxation - Effects - Abolition - Harmonization of 
Legislation 

(EEC Treaty, Arts. 95, 99 and 100) 

1. A levy which is imposed on under
takings manufacturing, importing or 
dealing in articles of precious metal 
to meet the costs of the supervision 
of such undertakings by the auth
orities and which is calculated on 
the basis of the undertakings' 
consumption of precious metals is 
not in the nature of a charge having 
an effect equivalent to a customs 
duty on exportS as long as it applies 
in accordance with the same criteria 
to all undertakings which are subject 
to such supervision whatever the 
origin or destination of the products. 

2. Article 95, considered within the 
context of the tax provisions laid 

I - Languag~ of th~ Case: Danish. 

In Case 142/77, 

down m the Treaty, must be 
interpreted as also prohibiting any 
tax discrimination against products 
intended for export to other Member 
States. 

3. The EEC Treaty does not contain 
any rules intended to prohibit the 
effects of double taxation with 
regard to products placed on the 
market in various Member States of 
the Community. The abolition of 
such effects, which is desirable in the 
interests of the freedom of movement 
of goods, can however only result 
from the harmonization of the 
national systems under Article 99 or 
possibly Article 100 of the Treaty. 

REFERENCE to the Court und~r Article 177 of the EEC Treaty by 
K0~enhavns. Byret (Copenhagen Ctty Court) for a preliminary ruling in the 
acuons pendtng before that court between, first, 
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STATENS KoNTROL MED .iEDLE METALLER (National Authority for the Control 
of Precious Metals), having its offices in Copenhagen, 

and 

PREBEN LARSEN, goldsmith, having his place of business in Jyllinge, 

and, secondly, between 

FLEMMING KJERULFF, goldsmith, having his place of business in Copenhagen, 

and 

STATENS KONTROL MED )£oLE MET ALLER 

on the interpretation of the concepts of charge having an effect equivalent 
to a customs duty on exports within the meaning of Article 16 and of 
·internal taxation within the meaning of the first paragraph of Article 95 of 
the EEC Treaty in relation to the Danish legislation on the control of 
articles of precious metal, 

THE COURT 

in answer to the questions referred to it by K0benhavns Byret by order of 
2 November 1977, hereby rules: 

1. A levy which is imposed on undertakings manufacturing, importing 
or dealing in articles of precious metal to meet the costs of the 
supervision of such undertakings by the authorities and which is 
calculated on the basis of the undertakings' consumption of precious 
metals is not in the nature of a customs duty on exports as lona as it 
applies in accordance with the same criteria to all undertakings which 
are subject to such supervision whatever the origin or destination of 
the products. 

2. It follows from Article 95 of the Treaty, considered within the 
context of the tax provisions laid down in the Treaty, that a system 
of internal taxation, including a system designed to fm~~e the 
supervision of the production and marketing of articles of precious 
metal, must be applied without discrimination, whatever the origin or 
destination of the products. 

3. A system of taxation so arranged that the consumption of precious 
metal exported and for that reason exempted from the application of 
a mark is included in the chargeable consumption of the under
takings on the same conditions as the quantities of metal marketed 
on the national territory and subject as such to the duty of marking 
must not be regarded as discriminatory. 
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The fact that the precious metal worked in a Member State is 
supplied to the manufacturer by a foreign customer to whom the 
finished product is re-exported does not alter this appraisal as long as 
that transaction is, as regards tax, subject to the same charges as all 
other similar transactions coming within the scope of the same legal 
provisions, whatever the procedure for taxation. 

4. In the present state of Community law, the fact that an .article of 
precious metal manufactured in one Member State and exported to 
another Member State is subject in the State of destination to a 
further control and to a charge in respect thereof does not prohibit 
the Member State of origin from including the quantities of metal 
exported in the basis of assessment to the levy payable for the control 
of the quality of the metal carried out by that State. 
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JUDGMENT OF THE COURT 
OF 10 OCTOBER 1978 • 

H. Hansen jun. 8t 0. C, Balle GmbH & Co. 
v Hauptzollamt Flensburg 

(preliminary ruling requested by the Finanzgericht Hamburg) 

"Taxation of spirits" 

Cue 148/77 

1. EEC Trratt- Qograp_hical arra of application- Frmch owneas departments
Ta protJisJons - Pioh1bition of discriwunation -Applicability 

(EEC Trtaty, Art. 95 and Art. 227 (1) and (2)) 

2. Tax profJisions - lnte,.,..[ taxation - Preferential treatment of certain types of 
spirits or certain clasts of producers -·Products coming from other Member States -
Extension of tax adfJantages - Criteria 

(EEC Treaty, first and second paragraphs of Art. 95) 

J . . Tax p_TOfJisions - lntem4l taxation - Products imported /rom non-member 
countries- Prohibition of discrimination- Absence of any provision in the EEC 
Treaty - Possible basis in other treaties 

1. Article 227 (2) of the EEC Treaty, 
interpreted in the light of Anicle 227 
(1), must be taken to mean that the 
we provisions of the Treaty, in 
panicular the prohibition of discrimi
nation laid down in Article 95, apply 
to goods coming from the French 
overseas departmenu. 

2. Where national taX legislation 
favours cenain classes of prOducers 
or the production of cenain types of 
spiriu l:)y means of taX exemptions or 
the grant of reduced rates of 
taxation, even if such advantages 
benefit only a small proponion of 
domestic production or are granted 
for special social reasons, those 

1 - Lancuace of che Case: German. 

In Case 148/77 

advantages must be extended to 
imported Community spirits which 
fulfil the same conditions, taking into 
account the criteria which underlie 
the first and second paragraphs of 
Article 95 of the EEC Treaty. 

3. The EEC Treaty does not include 
any rule prohibiting discrimination in 
the application of internal taXation to 
products imported from non-member 
counuies, subject however to any 
treaty provisions which may be in 
force between the Community and 
the country of origin of a given 
product. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Finanzgericht (Finance Court) Hamburg for a p~eliminary ruling in the 
action pending before that court between 

H. HANSEN JUN. & 0. C. BALLE GMBH & Co, having its registered office in 
Flensburg, 
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and 

H .. \UJ>T701.1 . .'\MT (Principal Customs Office) FLENSBURG, 

on the ~nterpretation of Articles 9, 37, 92, 93, 95 and 227 of the EEC 
Treaty ~~ relation to the application of the German Gesetz uber das 
Branntwe1nmonopol (Law on the spirits monopoly) of 8 April 1922, 

THE COURT 

in answer to the questions referred to it by the Finanzgericht Hamburg by 
an order of 24 Octob~r 1977, hereby rules: 

1. Article 227 (2) of the EEC Treaty, interpreted in the light of Article · 
227 (1), must be taken to mean that the tax provisions of the Treaty, 
in particular the prohibition of discrimination laid down in Article 9 S, 
apply to goods coming from the French overseas departments. 

2. Where national tax legislation favours certain classes of producen or 
the production of certain types of spirits by means of tax exemptions 
or the grant of reduced rates of taxation, even if such advantages 
benefit only a small proportion of domestic producti.on or are 

granted for special social reasons, those advantages must be extended 
to imported Community spirits which fulfd the same conditions, 
taking into account the criteria which underlie the fmt and second 
paragraphs of Article 95 of the EEC Treaty. 

3. The EEC Treaty docs not include any provision prohibiting discrim
ination in the application of internal taxation to products imported 
from non-member countries, subject however to any treaty provisions 
which may be in force between the Community and the country of 
origin of a given product. 
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JUDGMENT OF ~rHE COUR1. 
OF 20 FEBRUARY 1979 • 

Rewe-Zentral AG 
v Bundesmonopolverwaltung fiir Branntwein 

(preliminary ruling requested by the Hessisches Finanzgericht) 

"Me:1.sures having an effect equivalent to quantitative restrictions" 

Case 120/78 

/. State monopolies of a commercial character - Specific pro11ision of the Treaty -
Scope 

(EEC Treaty, Art. 37) 

2. Q11antitative restrictions - Measures having equit1alent effict - Marketing of a 
product - Disparities between national laws - Obstacles to intra-Community trade 
-Permissible- Conditions and limits 

(EEC Treaty, Art. 30 and 36) 

J. Quantitative restrictions - Meantres ha·oing £'quivalent ej}ect - Concept 
Marketing of alcoholic beverages- Fixing of a minimum alcohol content 

( EEC Treaty, Art. 30) 

I. Since It as a proviSIOn relating 
specifically to State monopolies of a 
commercial character, Article 37 of 
the EEC Treaty is irrelevant with 
regard to national provisions which 
do not concern the exercise by a 
public monopoly of its specific 
function - namely, its exclusive right 
- but apply in a general manner to 
the production and marketing of 
given products, whether or not the 
latter are covered by the monopoly in 
question. 

2. In the absence of common rules, 
obstacles to mov~ment within the 
Community resulting from disparities 
between the n:ttional laws relating to 
the marketing of a product must be 
accepted in Sl.., far as those provisions 
may he re«.:ognizc.·d :ts ht•ing nc."cc.•ssary 
in order tn s:atisfv mand:uurv 
requirements relating i~ particular t~ 
the effectiveness of fiscal supervision. 
the protection of public health, the 
fairness of commercial transactions 
and the defence of the consumer. 
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3. The concept of "measures having an 
effect equivalent to quantitative 
restrictions on imports", contained in 
Article 30 of the EEC Treaty, is to be 
understood to mean that the fixing of 
a minimum alcohol content for 
alcoholic beverages intended for 
human consumption by the legislation 

In Case 120/78 

of a Member State also falls within 
the prohibition laid down in that 
provision where the importation of 
alcoholic beverages lawfully produced 
and marketed in another Member 
State is concerned. 

REFERENCE to th<.' Court under Artidc 177 of the EEC Treaty by the 
Hessisches Finanzgericht for a preliminary ruling in the action pending 
before that court between 

REWE-ZENTRAI. AG, having its registered office in Cologne, 

and 

BuNDESMONOPOLVERWALTIJNG FOR BRANNTWEIN (Federal Monopoly 
Administration for Spirits), 

on the interpretation of Articles 30 and 37 of the EEC Treaty in relation to 
Article 100 (3) of the German Law on the Monopoly in Spirits, 

THE COURT, 

in answer to the questions referred to it by the Hessisches Finanzgericht by 
order of 28 April 1978, hereby rules: 

The concept of "measures having an effect equivalent to quantitative 
restrictions on imports" contained in Article 30 of the EEC Treaty is to 
be understood to mean that the fiXing of a minimum alcohol content for 
alcoholic beverages intended for human consumption by the leaislation 
of a Member State also falls within the prohibition laid down in that 
provision where the importation of alcoholic beverages lawfuUy produced 
and marketed in another Member State is concerned. 
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JUDGMENT OF 'fHE COURT 
OF 13 MARCH 1979 I 

S.A. des Grandes Distilleries Peureux 
v Directeur des Services Fiscaux de Ia Haute-Sa6ne 

et du T erritoire de Belfort 
(preliminary ruling requested 

by the Tribunal de Grande Instance, Lure) 

"French alcohol monopoly" 

Case 86/78 

1. References for a preliminary rulin1 - Interpretation of Communi11law - Relevance 
to the proceedings before the nat1onal court - Assessment -funsdiction of national 
court 

( EEC Treaty, Art. 177) 

2. StAte mono/X)Iies of • commercial ch•r•cter - Internal taxation - Domestic products 
more httJtJily burdened than products imported from other Member States -
Admissibility 

(EEC Treaty, Arts. 37 aru/9j) 

1. It is for the national coun pursuant to 
the separation of jurisdiction on 
which Anicle 177 of the Treaty is 
based to decide how far the interpre
tation of Community law is necessary 
for it to give its judgment. 

In Case 86/78 

2. Whether or not a domestic product is 
subject to a commerci:1l monopoly, 
neither Anicle 37 nor Article 95 of 
the EEC Treaty prohibits a Member 
State from imposing on that domestic 
product internal taxation in excess of 
that imposed on similar products. 
imported from other Member States. 

REFERENCE to the Coun under Article 177 of the EEC Treaty by the 
Tribunal de Grande Instance, Lure, for a preliminary ruling in the 
proceedings pending before that court between 

I - l.ana;uac" of the Case: frl'n~h. 

S.A. DES GRANDES DISTILLERIES PEUREUX, Fougerolles (Haute-SaOne), 

and 

DIRF.CTEUR DES SERVICES FrscAux DE LA HAtrrE-SAONE ET ou TERRITOIRF. DE 
BEI.FORT, Vesoul, · 
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on the interpretation of Articles 7, 12, 34, 37 and 95 of the EEC Treaty, 

THE COURT, 

in answer to the question referred to it by the Tribunal de Grande Instance, 
Lure, by a judgment of 6 January 1978, hereby rules: 

Whether or not a domestic product - in particular certain potable 
spirits - is subject to a commercial monopoly, neither Article 37 nor 
Article 95 of the EEC Treaty prohibits a Member State from imposing 
on that domestic product internal taxation in excess of that imposed on 
similar products imported from other Member States. 
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JUDGMENT OF THE COURT 
OF 13 MARCH 1979 I 

Hansen GmbH &: Co. 
v Hauptzollamt Flensburg 

(preliminary ruling requested 
by the Finanzgericht Hamburg) 

"Taxation of spirits" 

Case 91/78 

1. State monopolies of a commercial character- Provisions of the Treaty- Temporal 
appliaation 

(EEC Treaty, Art. 37) 

2. State monopolies of a commercial character - Exercise of exclusive rights - Measures 
· /in/ted to the grant of an aid- Assessment in the light of Article 3 7 

(EEC Treaty, Art. 37, 92 and 9J) 

J. State monopolies of a commercial character - Marketing of a product at an 
abnormall.y low resale price - Incompatible with Article J 7 

(EEC Treaty, Art. Jl) 

4. State monopolies of a commercial character - Discrimination - Prohibition 
Direct effoct 

( EEC Treaty, Art. J 7) 

S. State monopolies of a commercial charact~r - Provisions of the Treaty - Products 
imported fiom thiriJ countries - Not applicable 

(EEC Treaty, Art. Jl) 

6. Association of the overseas countries and territories - Council Decision 
No 70/S49/EEC - Efficts - Goods coming from the countries and territories 
concerned - Communaty products subject to a monopoly of a commercial character -
Equality of treatment 

(EEC Treaty, Art. 37; Council Decision No 70/S49, Art. 2 {I) and Art. S (I)) 

1. Anicle 37 of the EEC Treaty remains 
applicable, following the expiry of the 
transitional period, wherever, even 
after the adjustment prescribed in the 
Treaty, the exercise by a State 

I - uncuaaco of thco Casco: Gcorman. 

monopoly of its exclusive rights 
entails an instance of discrimination 
or restriction prohibited by that 
article. In particular. in the case of an 
activity specifically connected with the 
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exercise by a State monopoly of its 
exclusive right to purchase, process 
and sell, the application of Article 37 
cannot be excluded. 

2. Article 37 of the EEC Treaty 
constitutes in relation to Articles 92 
and 93 of that Treaty a lex specialis in 
the sense that State measures, 
inherent in the exercise by a State 
monopoly of a commercial character 
of its exclusive right must, even where 
t~.cy are linkt"d to the grant (')f an aid 
to producers subject to the monopoly, 
be considered in the light of the 
requirements of Article 37. 

3. Any practice by a State monopoly 
which consists in marketing a product 
with the aid of public funds at an 
abnormally low resale price compared 
to the price, before tax, of a product 
of comparable quantity imported from 
another Member State is incompatible 
with Article 37 (1) of the Treaty. 

4. Article 37 of the. Treaty confers 
rights, which the national courts must 
protect, on traders who suffer the 

In Case 91/78 

financial consequences of discrimi
nation resulting from an abnormal 
reduction of the resale price charged 
by a public monopoly through the use 
of State funds. 

5. The sphere of application of Article 
37 of the Treaty does not extend to 
State measures which affect the 
importation of goods from third 
countries, since the arrangements for 
the importation of such products are 
subject not to the provisions 
J.Overning the internal market but to 
those relating to commercial policy. 

6. Council Decision No 70/549 of 29 
September 1970 on the Association of 
the Overseas Countries and 
Territories with the European 
Economic Community is intended to 
place goods originating in the 
countries and territories concerned on 
an equal footing with Community 
products so far as concerns any 
discriminatory practices on the pan of 
a State monopoly of a commercial 
character. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
finanzgericht [Finance Court] Hamburg for a preliminary ruling in the 
action pending before that coun between 

HANSEN GMRH & Co., having its registered office in Flensburg, 

and 

HAUPTZOLLAMT [Principal Customs Office] FLENSBURG, 

on the interpretation of Articles 37, 92 and 93 of the EEC Tr~aty and of 
Article 2 (1) of Council Decision No 7~/549/EEC ~f ~9 September 1970 on 
the Association of the Overseas Countnes and Terrttoraes wath the European 
Economic Community in relation to the application of. the ~.erman Geset~ 
tiber das Branntweinmonopol [Law on the Monopoly 1n Sp1nts] of 8 Aprtl 
1922 as amended by the Laws of 2 May and of 5 July 1976. 

THE COURT 

in answer to the questions referred to it by the Finanzgericht Hamburg by an 
order of that court of 22 March 1978, hereby rules: 

1. Art~cle 37 of the EEC Treaty constitutes in relation to Articles 92 and 
? 3 if tha~ Treaty a lex spedalis in the sense that State measures, 
Inherent 1n . the exe~cise. by a State monopoly of a commercial 
character of 1ts exclus1ve ngbt must, even where they are linked to the 
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grant of an aid to producers subject to the monopoly, be considered 
in the light of the requirements of Article 3 7. 

2. Any practice by a State monopoly which consists in marketing a 
product such as spirits with the aid of public funds at an abnormally 
low resale price compared to the price, before tax, of spirits of 
comparable quality imported from another Member State is 
incompatible with Article 3 7 ( 1) of the EEC Treaty. 

3. Article 3 7 of the EEC Treaty confers rights, which the national courts 
must protect, on persons who suffer the fmancial consequences of 
discrimination resulting from an abnormal reduction of the resale 
price charged by a public monopoly through the use of State funds. 

4. The sphere of application of Article 37 of the EEC Treaty does not 
extend to measures which affect the importation of goods from third 
countries. 

S. Council Decision No 70/549/EEC of 29 September 1970 on the 
Association of the Overseas Countries and Territories with the 
European Economic Community - subject to the reservation that its 
applicability to the facts of tlle case is verified by the national court -
is intended to place goods originating in the countries and territories 
concerned OD an equal footing with Community rroducts so far as 
concerns any discriminatory practices on the part o a State monopoly 
of a commercial character . . 
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JUDGMENT OF THE COURT (FIRST CH:\MBER) 
OF 31 MAY 1979 I 

Denkavit Loire S.a.r .1. 
v French State (Customs Authorities) 

(preliminary ruling requested 
by the Tribunal d'lnstance, Lille) 

• 
"Charges having equiv~lent effect" 

Case tJ2/78-

1. Customs duties- Charges having 4n equivalent effect- Concept 
( EEC Treaty, Arts. 9, 12, 13 and I 6) 

2. Tax provisions - Internal taxation - Concept - Equal tax treatment /or national 
and imported products - Criteria 

(EEC Treaty, Art. 95) 

3. Customs duties - Charges having an equivalent effect - Charge on imported meat 
(EEC Treaty, Arts. 9, 12 and 13) 

1. Any pecuniary charge, whatever its 
designation and mode of application, 
which is imposed unilaterally on 
goods by reason of the fact that they 
cross a frontier and which is not a 
customs duty in the strict sense, 
constitutes a charge having an 
equivalent effect within the meaning 
of Articles 9, 12, 13 and 16 of the 
Treaty. Such a charge however 
escapes that classification if it 
constitutes the consideration for a 
benefit provided in fact for the 
importer or exporter representing an 
amount proportionate to the said 
benefit. It also escapes that clas
sification if it relates to a general 
system of internal dues supplied 

I - L\ngu.\t;t' of tht C:ut: Frtnc:h. 

systematically and in accordance with 
the same criteria to domestic products 
and imported and exported products 
alike, in which case it does not come 
within the scope of Articles 9, 12, 13 
and 16 but within that of Article 95 of 
the Treaty. 

2. In order to relate to :t general system 
of internal dues and thus not come 
within the application of the 
provisions prohibiting charges having 
an effect equivalent to customs duties, 
the charge to which an imported 
product is subject must impose the 

. same duty on national products and 
identical imported products at the 
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same marketing stage and the 
chargeable event giving rise to the 
duty must also be identical in the case 
of both products. It is therefore not 
sufficient that the objective of the 
charge imposed on imported products 
is to compensate for a charge imposed 
on similar domestic products - or 
which has been imposed on those 
products or a product from which 
they are derived - at a production or 
marketing stage prior to that at which 
the imported products are taxed. 

In Case 132/78 

3. A charge which is imposed on meat, 
whether or not prepared, when it is 
imported, and in particular on 
consignments of lard, even though no 
charge is imposed on similar domestic 
products, or a charge is imposed on 
them according to different criteria, 
in panicular by reason of a different 
chargeable event giving rise to the 
duty, constitutes a charge having an 
effect equivalent to a customs duty 
within the meaning of Articles 9, 12 
and 13 of the Treaty. 

REFERENCE to the Court under Anicle 177 of the EEC Treaty by the 
Tribunal d'Instance, Lille, for a preliminary ruling in the action pending 
before that court between 

DENK..o\VIT LOIRE S.A.R.L. 

and 

FRENCH STATE (CusToMs AtrrHoRmEs) 

on the interpretation of Articles 9,..12, 13 and 95 of the EEC Treaty and of 
Regulation No 2759/75 of the Council of 29 October 1975 on the common 
organization of the market in pigmeat (Official Journal 1975, L 282, p. 1), 

THE COURT (First Chamber) 

~n answer to the questions referred to it by the Tribunal d'Instance, Lille, by 
Judgment of 25 May 1978 completed by a corrective judgment of 6 July 
1978, hereby rules: 

~ charge which. is imposed on meat, whether or not prepared, when it is 
•mporte.d, . and 1n parti~u~ar on consignments of lard, even though no 
charge 1s 1mpose~ on s1mdar domestic products, or a charge is imposed 
o~ them accord1ng to different criteria, in particular by reason of a 
d1ff~rent chargeable ~vent giving rise to the duty, constitutes a charge 
ha~ng an effect equtvalent to a customs duty within the meaning of 
Art1cles 9, 12 and 13 of the EEC Treaty. 
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JUDGMENT OF THE COURT 
OF 12 JUNE 1979 I 

N.Y. Nederlandse Spoorwegen 
. v Staatssecretaris van Financien 

(preliminary ruling requested by the Hoge Raad of the 
Netherlands) 

"Cash-on-delivery commission" 

Case 126/78 

I. Tax provisions- Harmonization of legislation - Turnover tax- Common system 
of value added tax - Services subject thereto - Services ancillary to the transport of 
goods - Collection of the price of the goods carried - Specific treatment - Not 
permissible 

(Second Council Directive No 67/288, Annex B, item 5) 

2. Tax provisions - Harmonization of legislation - Turnover tax - Common system 
of value added tax - Services subject thereto - Exemption by Member States -
Conditions - Mandatory taxation of services ancillary to transport of goods 

(Second Council Directive No 671218, Art. 6 (2), Annexes A, item 10, and B, 
item 5) 

I. If a carrier has undertaken, m 
Jddition to the trln.spon of the 
goods, to collect the price of the 
goods before delivering them to the 
consignee (cash-on-delivery system) 
the collection of that price is a service 
ancillary to the transport within the 
meaning of Annex B, item 5, to the 
Second Council Directive No 67/228 
on the harmonization of legislation of 
Member States concerning turnover 
taxes. It follows that for the purposes 
of the application of value added tax 
Member States :tre not empowered to 
treat :an :mcillary service such as the 

collection of the c:~sh-on-deliverY 
price separatelr from the service of 
the transport o goods. 

2. The provision "Regarding Article 6 
(2)" in Annex A, item 10, to Directive 
No 67 I 228 must be interpreted 
restrictively in order to safeguard the 
coherence of the new system and the 
neutrality in competition which it 
seeks to establish. It follows that a 
Member State cannot insert into its 
legisl:ttion a measure exempting a 
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sel'\·ice listed in Annex B save in an 
C'Xceptional case which justifies an 
:ad,·ene effect upon neutrality in 
competition. It must be concluded 
that the collection of the price of 
goods transported, a service ancillary 
to the transport of goods, cannot be 
exempted from turnover tax since it is 

In Case 126/78 

included in the aforementioned Annex 
B, item 5, which contains the list of 
services compulsorily taxable under 
Article 6 of the directive. The national 
court must take account of the 
combined provisions of Article 6 (2) 
and of Annex B, item 5. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Hoge Raad of the Netherlands for a preliminary ruling in the proceedings 
pending be_fore that court between 

N.V. NEDERLANDSE SPOORWEGEN, Utrecht, 

and 

STMTSSECRETARIS VAN fiNANClt.N 

on the interpretation of certain provisions of the Second Council Directive 
(No 67 /228/EEC) of 11 April 1967 (Official Journal, English Special 
Edition 1967, p. 16) on the harmonization of legislation of ~em?er States 
concerning turnover taxes - Structure and procedures for application of the 
common system of value added tax, 

THE COURT 

in answer to the questions referred to it by the Hoge Raad by judgment of 
24 May 1978, hereby rules: 

1. If a carrier has undertaken, in addition to the transport of the goods, 
to collect the price of the goods before delivering them to the 
con~ignee (_cash-on-delivery system) ~h~ collection ~f that price is a 
servtce ancallary to the "transport wtthtn the meanang of Annex . .B, 

item 5, t~ . the Second . Directive of the Council of the European 
Communatacs of 11 Apnl 1967 on the harmonization of legislation of 
Member States concerning turnover taxes. 

2. For the purposes of the application of value added tax Member States 
are not empowered to treat an ancillary service such as the collection 
of the cash-on-delivery price separateJy from the service of the 
transport of goods. 

3. Th~ national court must take account of the combined provisions of 
Artacle 6 (2) of the Second Directive and of Annex B, item 5, thereto. 
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JUDGMENT OF THE COURT 
OF 12 JUNE 1979 1 

• 

Ketelhandel P. van Paassen B.V. 
v Staatssecretaris van Financien/ 

Inspecteur der lnvoerrechten en Accijnzen; 
Minister van Financien 

v Denkavit Dienstbetoon B.V. 
(preliminary rulings requested 

by the Hoge Raad of the Netherlands) 

"A single entity for tax purpo~es" 

Joined Cases 181 and 229/78 

1. Tax provisions - Harmonization of legislation - Turnover tax - Common system 
of value-added tax - Special national systems - Conditions for adoption -
Mandatory consultation with Commission- Arrangements therefor 

(Council Directive No 67/2281 Art. 16) 

2. Tax provisions - Harmonization of legislation - Turnover tax - Common system 
of value-added tax - Persons subject thereto - National system Jmder which under
talting is a single entity for tax purposes - Conditions /or adoption 

(Council Directive No 671228, Annex A, Point 2) 

I. Anicle 16 of the Second Council 
Directive (No 67 /228/EEC) on the 
harmonization of legislation of 
Member States concerning turnover 
taxes does not lay down any 
panicular procedure from the point of 
view of the form of the reference to 
the Commission, but it does require 
that such reference should be made 
"in good time", that is to say that the 
Commission should be given a 
reasonable period of time to examine 
the documents sent to it, that it 
should know the purpose for. which 
the Member State has sent them to it 
and that they should contain complete 
information enabling the Commission 
- in accordance with Article 101 of 
the Treaty - to find that a difference 
between the provisions laid down by 
law, regulation or administrative 
action in Member States is distorting 
the conditions of competition in the 
Common Market and that the 
result~nt distortion needs to be 
eliminated. 

2. A Member State h~s ~dopted a system 
such as th~t referred to in the fourth 
paragraph of Point 2 "Regarding 
Article 4" of Annex A to Directive 
No 67 /228/EEC if it has laid down 
in its legislation that turnover tax shall 
he levied inter alia on the supply of 
goods and servicrs hy undertakings, 

after entering into the consultations to 
which reference is made in Article 16 
of the directive, even though it has 
not defined the concept of an under
taking otherwise than as "any person 
who independently carries on 
business". 
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In Joined Cases 181 and 229/78 

REFERENCES to the Court under Article 177 of the EEC Treaty by the 
Hoge Raad [Supreme Court] of the Netherlands for a preliminary ruling in 
the proceedings pending before that court (in Case 181 /78) between 

KETELHANDEL P. VAN PAASSEN B.V., Wateringen (Netherlands) 

and 

STAATSSECRETARIS VAN FINANCI£N [Secretary of State for Finance] I 
J NSPECTEUR DER INVOERRECHTEN EN ACCIJNZEN (Inspector of Customs and 
Excise], The Hague, 

:1nd (in C:tsc 229/7X) httwt•cn 

MINISTER VAN FINANCI£N [Minister for Finance], The Hague, 

and 

DENKAVIT DIENSTBETOON B.V., Voorthuizen (Netherlands), 

on the interpretation of the Second Council Directive (No 67 /228/EEC) of 
11 April 1967 on the harmonization of legislation of Member States 
concerning turnover taxes- Structure and procedures for application of the 
common system of value-added tax (Official Journal, English Special Edition 
1967, p. 16) in particular Article 4 thereof and Point 2 "Regarding Anicle 4" 
(lf Annex A thereto, 

THE COURT, 

in answer to the questions referred to it by the Hoge Raad by judgments 
dated 6 September and 1 I October 1978, hereby rules: 

A Member State has adopted a system such as that referred to in the 
fourth paragraph of Point 2 "Regarding Article 4" of Annex A to the 
Second Directive if it has laid down in its legislation that turnover tax 
shall be levied inter alia on the supply of goods and services by under
takings, after entering into the consultations to which reference is made 

in Article 16 of the directive, even though it has not defined the concept 
of an undertaking otherwise than as "any person who independently 
carries on business". 
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JUDGMENT OF THE COURT 
OF 27 JUNE 1979 ' 

Advokatradet as representative of P. Conradsen A/S 
v Ministeriet for Skatter og Afgifter 

(preliminary ruling requested by the 0stre Landsret) 

"Capital duty on raising of capital" 

Case 161/78 

1. Tax provisions - Hannonization of laws - Indirect taxes on the raising of capital 
- Capital duty on contributions to capital companies- Basis of assessment- Actual 
value of the assets at the time of contribution - Liabilities and expenses dedJtctible -
Concept - Exclusion of potentia/liabilities 

(Council Directive No 691335, Art. 5 (1) (a)) 

2. Tax pro'l.'isions - Hannonization of laws - Indirect taxes on the raising of capital 
- Capital duty on contributions to capital companies- Basis of assessment- Actual 
value of the assets at the time of contribution - Entering of "Provisions for taxation" 
1.mder liabilities in the balance sheet - No effect 

(Council Directives No 691335, Art. 5 (1) (a) and 1Vo 781660, Art. 9, Liabilities 
B.2) 

3. Tax provisions - Hannonization of laws - Indirect taxes on the raising of capital 
- Capital duty on contributions to capital companies - Basis of assessment- Actual 
value of the assets at the time of contribution - Liabilities and expenses deductible -
Concept - Potential tax liability on an untaxed reserve - Exclusion 

(Council Directive No 69/335, Art. 5 (.1) (a)) 

1. It is evident from Article 5 ( 1) (a) of 
Council Directive No 69/335 
concerning indirect taxes on the 
raising of capital, in the light of its 
objectives, that the capital duty is to 
be charged on the "actual value, of 

the assetS at the: time at which thev 
were contributed and not on thei.r 
book value, and that the "liabilities 
and expenses" which are deductible 
under this provision from the actual 
value of the contributions can only be 
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those the existence and amount 
whereof are certain. 

The need to base the taxation of 
capital which has been raised on 
criteria which are objective and 
uniform within the Community in- fact 
precludes the book value of the assets 
contributed and also of potential tax 
liabilities chargeable on the profiu of 
the company from being taken into 
consideration. Such liabilities, for the 
very good reason that they are unas
certained, make it impossible to 
determine the actual value of assetS 
contributed at the time at which they 
were contributed and thus to calculate 
one of the main constituent elementS 
for the levying of the duty, namely 
the basic taxable amount. 

2. The principle laid down in Anicle 5 
(1) (a) of Directive No 69/335 ·that 
the charging of capital duty on the 
actual value of the assetS at the time 
at which they were contributed and 
not on the basis of their book value 
cannot be affected by the fact that 
Article 9, Liabilities B.2 of Council 
Directive No 7H/660 based on Article 
54 (3) (g) of the Treaty on the annual 
accounts of certain types of 
companies provides for "Provisions 
for taxation" to be entered under 
liabilities as "Provisions for liabilities 
and charges". That directive pursues 
an objective which differs 
considerably from that of Directive 
No 69/335: it does not aim at 
harmonizing taxation of the raising of 
capital, but, as provided for in Article 
54 (3) (g) of the Treaty, is among the 
measures which, in the context of the 
right of establishment aim at "co-ordi
nating to the necessary extent the safe
guards which, for the protection of 
the interests of members and others, 
are required by Member States of 
companies or firms within the 
meaning of the second paragraph of 
Article 58 with a view to making such 

safeguards equivalent throughout the 
Community". 

In these circumstances, although 
entering "Provisions for taxation" 
under liabilities fulfils the 
requirementS for the presentation by 
companies of their balance sheet, in 
accord with the interesu of the 
members and of third parties, it does 
not imply that such an entry may 
affect the value of capital which has 
been raised and is liable to the capital 
duty introduced by Directive No 
69/335. 

Although Article 20 (1) of Directive 
No 78/660 does not rule out the 
possibility that provisions for liabilities 
and charges are intended to cover 
losses or debtS the nature of which is 
clearly defined and which at the date 
of the balance sheet are either likely 
to be incurred, or cenain to be 
incurred but uncertain as to amount 
or as to the date on which they will 
arise, paragraph (3) ·of the very same 
article states that the said provisions 
"may not be used to adjust the values 
of asseu,, and thus makes it cleat 
that entering these provisions in the 
accountS relates to the requirementS 
for the presentation of the balance 
sheetS of ·certain types of companies 
but cannot in fact alter the basis for 
the assessment of a taX such as capital 
duty which in substance is based on 
the actual value of the assets. 

3. The provisions of Article 5 ( 1) (a) of 
Directive No 69/335 must be 
interpreted to mean that those 
provisions prevent a Member State, in 
assessing the liability to capital duty 
on the raising of the capital of a 
newly-formed limited company, 
whose share capital is created by 
conuibutions from an existing under
taking belonging to one of the 
founders, from granting a deduction 
for the potential tax liability on an 
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untaxed reserve created when the 
aforesaid founder contributed to the 
new company the said undertaking's 
goods in stock and goods on order 
under binding contraCtS at a value 
written down for tax purposes less 
than their actual value. 

Likewise, in the circumstances related 
above, Article 5 (1) (a) of Directive 
No 69/335 precludes a deduction's 

In Case 161 /78 

being allowed for the amount of any 
potential tax which the newly-formed 
company would have to pay if, during 
the year in which it was formed, it 
realized a profit from the reserve 
resulting from the writing-down of 
the contributions for tax purposes and 
thereby obtained a corresponding 
amount of actual income liable to tax 
as such. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Fourth Chamber of the 0stre Landsret (Eastern Division of the High Coun) 
for a preliminary ruling in the action pending before that court between 

AovoK.ATRADET (Bar Council) AS REPRESENTATIVE OF P. CONR...<\DSEN A/S 

and 

MINISTERIET FOR SKATIER OG AFGIFTER (Ministry for Fiscal Affairs) 

on the interpretation of Council Directive No 69/335/EEC of 17 July "t969 
concerning indirec~ taxes on the raising of capital, 

THE COURT 

in answer to the questions referred to it by the 0stre Landsret by order of . 
30 June 1978, hereby rules: 

The provisions of Article 5 (1) (a) of Council Directive No 69/335 of 
17 July 1969 concerning indirect tax~s. on the raising of capital must ~e 
interpreted to mean that those provtstons prevent a Member State, 1n 
assessing the liability to capital duty on the raising of the capital of a 
newly-formed limited company, whose share capital is created by contri
butions from an existing undertaking. belonging to one of the founders, 
from granting a deduction for any potential tax liability on an untaxed 
reserve created when the aforesaid founder contributed to the new 
company the said undertaking's goods in stock and goods on order under 
binding contracts at a value written down for tax purposes less than their 
actual value. 

Likewise, in the circumstances related above, Article 5 ( 1) (a) of 
Directive No. 69/335 precludes a deduction's being allowed for the 
amount of any potential tax which the newly-formed company would 
have to pay if, during the year in which it was formed, it realized a profit 
from the reserve resulting from the writing-down of the contributions for 
tax purposes and thereby obtained a corresponding amount of actual 
income liable to tax as such. 
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JUDGMENT OF THE COURT 
OF 8 JANUARY 19~0 • 

Commission of the European Communities 
v Italian Republic ~ 

"Regenerated petroleum products, 

Cas~ 21/79-

I. Tax provisions - Internal taxation - Rule that there should be no discrimination -
Scope - Tax advantages for domestic products - Extension to products imported 
from other Member States 

(EEC Treaty, Art. 95) 

2. Approximation of laws - Disposal of waste oils - Undertakings concerned -
Allowances in the form of reduction of domestic charges - Admissibility. -
Conditions - Compliance with the rule that there should be no tax discrimination 

(l:..EC Treaty, Art. 95; Cozmcil Directi't•e No 751439/EEC: Art. 13) 

I. In the absence of any unification or 
harmoniz:nion of the relevant 
provisions, Community bw does not 
prohibit Member States from 
granting, for proper economic and 
social reasons, tax advantages, in the 
form of exemption from or reduction 
of duties, to certain products or to 
certain classes of producers. The EEC 
Treaty does not therefore forbid, as 
far as domestic tax b\\'S are 
concerned. the taxation at differential 
rates of products which may serve the 
1\amt.· economic ends, especially if, 
nbjc:ctivcly speaking, it appears that 
tht· cost of produrtion difft:rs 
consider:tbly. 

I - I ·'"J.:II·'~' ,,f llw c.,~t· · h.,la,-,n. 

On the other hand the first paragraph 
of Article 95 of the Treaty requires 
that such tax advantages must also be 
extended without :tnv dis~rimin:nion 
to similar products ·from the other 
Memb<.'r States which satisfy the same 
conJitions laid down for those 
:tdvantages. However that provision 
does not place Member States under a 
duty to abolish as regards internal 
t:txes on domestic products 
differences which are objectiveh
justified and which may be introduced 
by domestic legislation unless such 
abolition is the only way of avoiding 
din•rt nr indin.·l·t discriminatilm 
:tgainst tht· imported proJucts. 
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2. Pursu~nt to Article 13 of Directive 
No 75/439 on the dispos~l of w~ste 
oils, when Member St~tes implement 
:t directive thC'y :uc free either to 
~r:tnt indemnitiC's directly to under
t:tkings eng~gcd in the recovery, 
d ispos~l or regener~tion of used oils 
or to ~llow regenC'r~ted oils to benefit 
from more f~vour~ble tax treatment, 
nr even to combine the two systems. 

In Case 21 /79 

. :.. ...... ~ ---~-: ... .:..:.... 
Nevertheless, if in the exercise of their 
discretion in this field they opt for a 
system of lower internal taxation, they 
must accept the consequences of that 
choice and ensure that the system 
chosen complies with the fundamental 
principle laid down in Article 95 of 
the EEC Treaty that there must be no 
tax discrimination against imported 
products. 

CoMMIS'\~ON OF TilE EuROPEAN CoMMUNITIES, represented by its Legal Adviser, 
Antonino Abate, acting as Agent, with an address for service in Luxembourg 
at the office of its Legal Adviser, Mario Cervino, Jean Monnet Building, 
Kirchberg, 

applicant, 

v 

lrAI.I.-\N RFPllRI.IC, represented by its Ambassador, Adolfo Maresca, acting as 
Agent, assisted by Anuro Marzano, Avvocato dello Stato, with an address 
for service in Luxembourg at the Italian Embassy, 

defendant, 

APPLICATION for a declaration that, as far as concerns the tax rules 
applicable to regenerated petroleum products, the Italian Republic failed to 
fulfil its obligations under the first paragraph of Anicle 95 of the EEC 

· Treaty, 

THE COURT 

hereby: 

1. Declares that, by mainta~nmg, pursuant to Law No 1852 of 31 
December 1962 modifying the tax system applicable to petroleum 
products, different rates for the "imposta di fabbricazione" [internal 

production tax] on regenerated mineral oils produced in Italy and for 
the "sovraimposta di confine" [frontier surcharge] on regenerated oils 
fr~?t o~her Member States, the Italian Republic has failed to fulftl its 
<>bhgatJons under : the first paragraph of Article 9 5 of the EEC 
'freaty; · 

2. Orders the parties to bear their own costs. 
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JUDGMENT OF THE COURT 
OF 27 FEBRUARY 1980 I 

Commission of the European Communities 
v French Republic 

ccTax arrangements applicable to spirits" 

C:ue 168/78 

1. Tax-provisions- Internal taxes- Provisions of the Treaty- Aim 
(ECC Treaty, Art. 95) 

2. Tax provisions - Internal taxes - Prohibition of discrimination between imported 
products and similar national products - Similar products - Concept - Interpret
ation - Criteria 

(EEC Treaty, Art. 95, first paragraph) 

3. Tax provisions - Internal taxes - Taxes of such a nature as to afford indirect 
protection to other products - Competing products - Criteria 

(EEC Treaty, Art. 95, second paragraph) 

4. Tax provisions - Internal taxes - Gra,t of tax benefits to national products -
Permissibility - Conditions - Extension to products imported from other Member 
States 

(EEC Treaty, Art. 95) 

5. Tax provisions - Internal taxes - Similar products - Competing products 
Criteria - Common Customs Tariff classification - Not a decisive criterion 

(ECC Treaty, Art. 95, first and second paragraphs) 

I. Within the system of the EEC Treaty, 
the provisions of the first and second 
paragraphs of Article 95 supplement 
the provisions on the abolition of 
customs duties and charges having 
equivalent effect. Their aim is to 
ensure free movement of goods 
between the Member States in normal 
conditipns of competition by the 

1 - l:angu:agc- or thC' C:\Se: French. 

elimination of all forms of protection 
which may result from the application 
of internal taxation which discrimi
nates against products from other 
Member States. Article -.95 must 
guarantee the complete neutrality of 
internal taxation as regards 
competition between domestic 
products and imported products. 

,.. 
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2. The first paragraph of Article 95 must 
be interpreted widely so as to cover 
all taxation procedures which conflict 
with the principle of the equality of 
treatment of domestic products and 
imported products; it is therefore 
necessary to interpret the concept of 
"similar products" with sufficient 
flexibility. It is necessary to consider 
as similar products which have similar 
characteristics and meet the same 
needs from the point of view of 
consumers. It is therefore necessary to 
determine the scope of the first 
paragraph of Article 9~ on the basis 
not of the criterion of the strictly 
identical nature of the products but 
on that of their similar and 
comparable use. 

3. The function of the second paragraph 
of Article 95 is to cover all forms of 
indirect tax protection in the case of 
products which, without being similar 
within the meaning of the first 
paragraph, are nevertheless in 
competition, even partial, indirect or 
potential, with certain products of the 
importing country. For the purposes 
of the application of that provision it 
is sufficient for the imported product 
to be in competition with the 
protected domestic production by 
reason of one or several economic 
uses to which it may be put, even 
though the condition of similarity for 
the purposes of the first paragraph of 
Article 95 is not fulfilled. 

I 

Whilst the criterion indicated in the 
first paragraph of Article 95 consists 

In Case 168/78 

in the comparison of tax burdens, 
whether in terms of the rate, the 
mode of assessment or other detailed 
rules for the apP-lication thereof, in 
view of the dafficulty of making 
sufficiently precise comparisons be
tween the products in question, the 
second paragraph of that anicle is 
based upon a more general criterion, 
in other words the protective nature 
of the system of internal taxation. 

4. Whilst Community law, as it stands at 
present, does not prohibit certain tax 
exemptions or tax concessions, in 
particular so as to enable productions 
or undertakings to continue which 
would no longer be profitable without 
these special tax benefits because of 
the rise in production coStS, the 
lawfulness of such practices is subject 
to the condition that the Member 
States using those powers extend the 
benefit thereof in a non-discrimi
natory and non-protective manner to 
imported productS in the same 
situation. 

5. The classifications in the Common 
Customs Tariff which were designed 
with the Community's foreign trade 
in mind, do not provide conclusive 
evidence as to whether different 
produCtS in relation one to another 
are similar within the meaning of the 
first paragraph of Article 95 of the 
EEC Treaty, or in competition, even 
panial, indirect or potential, and so 
covered by the second paragraph of 
that article. 

CoMMISSION OF THE EuROPEAN COMMUNITIES, represented by its Legal Adviser, 
Jean-Claude Seche, acting as Agent, with an address for service in Luxem
bourg at the office of its Legal Adviser, Mario Cervino, Jean Monnet 
Building, Kirchberg, 

applicant, 

v 

FRENCH REPUBLIC, represented by Noel Museux, Assistant Director at the 
Directorate for Legal Affairs at the Ministry of Foreign Affairs, acting as 
Agent, and Pierre P~re, Secretary for Foreign Affairs at the Directorate for 
Legal Affairs, acting as Assistant Agent, with an address for service in 
Luxembourg at the Embassy of France, 

defendant, 
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APPLICATION for a declaration that, by applying a discriminatory tax 
system on spirits, the French Republic has failed to fulfil its obligations under 
Anicle 95 of the EEC Treaty, 

THE COURT 

hereby: 

1. Declares that, by the application of discriminatory taxation on spirits 
as regards, first, geneva and other alcoholic beverages obtained from 
the distillation of cereals and, secondly, spirits obtained from wine and 
fruit, under Articles 403 and 406 of the Code General des Imp6ts, the 
French Republic has failed, as regards products imported from other 
Member States, to fulfd its obligations under Article 9 S of the EEC 
Treaty; 

2. Orders the French Republic to pay the costs. 
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JUDGMENT OF THE COURT 
OF 27 FEBRUARY 1980 I 

Commission of the European Communities 
v Italian Republic 

"Tax arrangements applicable to spirits" 

Case 169/78 

1. Tax provisions- Internal taxes- Provisions of the Treaty- Aim 
( EEC Treaty, Art. 9 5) 

2. Tax provisions - Internal taxes - Prohibition of discrimination between imported 
products and similar national products - Similar products - Concept - Interpret
ation - Criteria 

(EEC Treaty, Art. 95, first paragraph) 

3. Tax provisions - Internal taxes - Taxes of such a nature as to afford indirect 
protection to other products - Competing products - Criteria 

(EEC Treaty, Art. 95, second paragraph) 

4. Tax provisions - Internal taxes - Grant of tax benefits to national products -
Permissibility- Conditions -Extension to products imported from other Member 
States 

(EEC Treaty, Art. 95) 

5. Tax provisions. - Internal taxes - Similar products - Competing products -
Criteria - Common Customs Tariff classification - Nomenclature of customs 
statistics - Not a decisive criterion 

(EEC Treaty, Art. 95, first and second paragraphs) 

1. Within the system of the EEC Treaty, 
the provisions of the first and second 
paragraphs of Article 95 supplement 
the provisions on the abolition of 
customs duties and charges having 
equivalent effect. Their aim is to 
ensure free movement of goods 
between the Member States in normal 
conditions of competition by the 
elimination of all forms of protection 
which may result from the application 
of internal taxation which discrimi-

I - unguagt' of thC' Cast'; Italian. 

nates against products from other 
Member States. Anicle 95 must 
guarantee the complete neutrality of 
internal taxation as regards com
petition between domestic products 
and imponed products. 

2. The first paragraph of Anicle 95 must 
be interpreted widely so as to cover 
all taxation procedures which conflict 
with the principle of the equality of 
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treatment of domestic products and 
imported products; it is therefore 
necessary to interpret the concept of 
"similar productS" with sufficient 
flexibility. It is necessary to consider 
as similar productS which have similar 
characteristics and meet the same 
needs from 'the point of view of 
consumers. It is therefore necessary to 
determine the scope of the first 
paragraph of Anicle 95 on the basis 
not of the criterion of the strictly 
identical nature of the products but 
on that of their similar and 
comparable use. 

3. The function of the second paragraph 
of Article 95 is to cover all forms of 
indirect we protection in the case of 
products which, without being similar 
within the meaning of the first 
paragraph, are nevertheless in 
competition, even partial, indirect or 
potential, with certain products of the 
importing country. For the purposes 
of the application of that provision it 
is sufficient for the imported product 
to be in competition with the 
protected domestic production by 
reason of one or several economic 
uses to which it may be put, even 
though the condition of similarity for 
the purposes of the first paragraph of 

· Article 95 is not fulfilled. 
Whilst the criterion indicated in the 

. first paragraph of Article 95 consists 
·in the comparison of taX burdens, 
whether in terms of the rate, the 
mode of assessment or other detailed 
rules for the application thereof, in 

In Case 169/78 

view of the difficulty of making 
sufficiently precise comparisons 
between the products in question, the 
second paragraph of that article is 
based upon a more general criterion, 
in other words the protective nature 
of the system of internal taxation. 

4. Whilst Community law as it stands at 
present does not prohibit cenain 
exemptions or taX concessions, in 
particular so as to enable productions 
or undertakings to continue which 
woufd no longer be profitable without 
those special we benefits because of 
the rise in production costs, the 
lawfulness of such practices is subject 
to the condition that the Member 
States using those powers extend the 
benefit thereof in a non-discrimi
natory and non-protective manner to 
imported products in the same 
situation. 

5. The classifications in the Common 
Customs Tariff, which were designed 
with the Community's foreign trade 
in mind, do not provide conclusive 
evidence as to whether different 
products in relation one to another 
are similar within the meaning of the 
first paragraph of Article 95 of the 
EEC Treaty or in competition, even 
partial, indirect or potential, and so 
covered by the second paragraph of 
that article. 
The same conclusion applies to 
customs Statistics the aim of which is 
to record the volume of movement of 
goods coming under the various tariff 
headings. 

CoMMISSION OF THE EuROPEAN CoMMUNmES, represented by its Legal Adviser, 
Antonino Abate, acting as Agent, with an address for service in Luxembourg 
at the office of its Legal Adviser, Mario Cervino, Jean Monnet Building, 
Kirchberg, 

applicant, 

v 

ITALIAN REPUBLIC, represented for the purposes of the written procedure, by 
Adolfo Maresca, Ambassador, acting as Agent, assisted by Mario Fanelli, 
Avvocato dello Stato, and, for the purposes of the oral procedure, by 
lvo Maria Braguglia, Avvocato dello Stato, with an address for service in 
Luxembourg at the Italian Embassy, 

defendant, 
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-APPLICATION for a d'eclaration that the Italian Republic, by levying, in 
the form of tax banderoles, a differentiated tax which penalizes imponed 
spirits, has failed to fulfil its obligations under Anicle 95 of the EEC T(eaty, 

THE COURT 

hereby: 

1. Declares that, by the application of differential taxation on spiriu in 
the form of tax banderoles affixed to receptacles containing spirits 
intended for retail, as provided for by the Italian tax legislation 
resulting from the provisions of Article 6 of Decree Law No 745 of 
26 October 1970, ratified by Law No 1034 of 18 December 1970, as 
regards, first, spirits obtained by the distillation of cereals and sugar
cane and, secondly, spirits obtained from wine and marc, the Italian 
Republic, has failed, as resards products imported fro~ the other 
Member States, to fulfil its oblisations under Article 95 of the EEC 
Treaty. 

2. The Italian Republic is ordered to pay the costs. 





- 175 -

JUDGMENT OF THE COURT 
OF 27 FEBRUARY 1980 I 

Commission of the European Communities 
v United Kingdom of Great Britain and Northern Ireland 

"Tax arrangements applying to wine" 

Case 170/78 

1. Tax pf'OfJisions- Internal Taxes- Pro'Visions of the Treaty- Aim- Prohibition 
of discrimination betwem imported products and similar national products -
Prohibition of taxes of such a nature as to afford indirect protection to other products 

(EEC Treaty. Art. 95) 

2. T .u: pi'OfJisions - Internal taxes - Taxes of such a nature as to afford indirect 
protection to other products - Competing products - Criteria - Present state of 
market and possibilities for dewlopmmt - How the protective effect is to be shown 

(EEC Treaty, Art. 95, second paragraph) 

J. Tax profJisions - Internal taxes - Taxes of such a nature as to afford indirect 
protection to other products - Competing products - Degree of substitution possible 
- CriterUi - Consumer bmefits - Inadequate criterion 

(EEC Treaty, Art. 95, second paragraph) 

1. The aim of Article 95 of the EEC 
Treaty, as a whole, is to eliminate the 
adverse effecu on the free movement 
of goods and on normal conditions of 
competition between Member States 
of the discriminatory or protective 
application of internal taxation. 
To this end, the first paragraph, 
which relates to "similar" producu, 

I - un~tU;\&;C' or thC' UJC': English. 

which are thus by definition largely 
comparable, prohibits any tax 
provision whose effect is to impose, 
by whatever tax mechanism, higher 
taxation on imponed goods than on 
similar domestic producu. 
The second paragraph, for its p:1n, 
applies to the treatment for tax 
purposes of products which, without 
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fulfilling the criterion of similarity, 
are nevertheless in competition, either 
partially or potentially, with certain 
products of the importing country. 
That provision, precisely in view of 
the difficulty of making a sufficiently 
precise comparison between the 
products in question, employs a more 
general criterion, in other words the 
indirect protection afforded by a 
domestic tax system. 

2. In order to determine the existence of 
a competitive relationship under the 
second paragraph of Article 95, it is 
necessary to consider not only the 
prrsent state of the market but also 
the possibilities for development 
within th<" context of free movement 
of goods at the Community level and 
the further potential for the sub
stitution of products for one another 
which may be revealed by 
intensification of trade, so as fully to 
develop the complementary features 
of the economies of the Member 
States in accordance with the 
objectives laid down by Article 2 of 
the Treaty. 

Where there is such a competitive 
relationship between an imported 
product and national production, the 
second paragraph of Article 95 
prohibits tax practices "of such a 
nature as to afford indirect 
protection" to the production of the 
importing Member State. 

In Case 170/78 

For the application of that provision it 
is impossible to require in each case 
that the protective effect should be 
shown statistically. It is sufficient for 
it to be shown that a given tax 
mechanism is likely, in view of its 
inherent characteristics, to bring 
about the protective effect referred to 
by the Treaty. Without disregarding 
the importance of the criteria which 
may be deduced from statistics from 
which the effects of a given tax 
system may be measured, it is 
impossible to require the Commission, 
in proceedings which it has brought 
under Article 169 of the Treaty, to 
supply statistical data on the actual 
foundation of the protective effect of 
the tax system complained of. 

3. For the purpose of measuring the 
possible degree of substitution 
between two products for the 
application of the second paragraph 
of Article 95 of the EEC Treaty, it is 
impossible to restrict oneself to 
consumer habits in a Member State or 
in a given region. Such habits, which 
are essentially variable in time and 
space, cannot be considered to be a 
fixed rule; the tax policy of a Member 
State must not therefore crystallize 
given consumer habits so as to 
consolidate an advantage acquired by 
national industries concerned to 
comply with them. 

COMMISSION OF THE EUROP.EAN COMMUNITIES, represented by its Legal Adviser, 
Anthony McClellan, act1ng as Agent, with an address for service in 
Luxembourg at the office of its Legal Adviser, Mario Cervino Jean Monnet 
Building, Kirchberg, ' 

applicant, 

supportt"d by the 

~TAI.IAN REPUBl.JC, represented, for th.e purpose of the written procedure, by 
Its Ambassador, Adolfo Maresca, act1ng as Agent, assisted by Mario Fanelli, 
Avv~cato dello. Stato, and, for the purpose _of the oral procedure, by Ivo 
Mana Bragugha, Avvocato dello Stato, With an address for service in 
Luxembourg at the Italian Embassy, 

Intervener, 
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v 

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND, represented by 
R. D. Munrow, Assistant Treasury Solicitor, acting as Agent, assisted by 
Harry K. Woolf, Barrister of the Inner Temple, and Mr Peter Archer, Q. C. 
of Gray's Inn, with an address for service in Luxembourg at the Embassy of 
the United Kingdom, 

defendant, 

APPLICATION for a declaration that the United Kingdom of Great Britain 
and Nonhern Ireland, by failing to repeal or amend its .national provisions 
with regard to excise duty on still light wine, has failed to fulfil its 
obligations under the second paragraph of Article 95 of the EEC Treaty, 

THE COURT, 

before giving judgment on the application lodged by the Commission for a 
declaration that the United Kingdom has failed· to fulfil its obligations, 
hereby: 

1. Orders the parties to re-examine the subject-matter of the dispute in 
the light of the legal considerations set out in this judgment and to 
report. to the Court on the result • of that examination before 31 
December 1980. The Court will give fmal judgment after that date 
after examining the reports which have been submitted to it or in the 
absence of those reports. 

2. Reserves the costs. 
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JUDGMENT OF THE COURT 
OF 27 FEBRUARY 1980 • 

Commission of the European Communities 
v Kingdom of Denmark 

"Tax arrangements applicable to spirits" 

Case 171/78 

1. Tax pTOfJisions -Internal taxes - Provisions of the Treaty- Aim 
.(EEC Treaty, Art. 95) 

2. Tax pTOfJisions - Internal taxes - Prohibition of discrimination between imported 
products and similar national products - Similar products - Concept - Interpre
tation - Criteria 

(EEC Treaty, Art. 95, first paragraph) 

3. Tax provisions - Internal taxes - Taxes of such a nature as to afford indirect 
protection to other products - Competing products - Criteria 

(EEC T~aty, Art. 95, second paragraph) 

4. Tax provisions - Internal taxes - Grant of tax benefits to national products -
Permissibility- Conditions - Ext~nsion to products imported from other Member 
States 

(EEC Treaty, Art. 95) 

5. Tax pT'OfJisions- lnt~,.,./ taxes- Harmonization of laws- Preliminary condition 
to application of Artie/~ 95 of th~ T~aty- Impossibility- Prohibition of discrim
i~atory or prot~ctive taxes - Fuca/ harmonization - Respective objectives 

(EEC T~aty, Arts. 95 and 99) 

1. Within the system of the EEC Treaty, 
the provisions of the first and second 
paragraphs of Article 95 supplement 
the provisions on the abolition of 
customs duties and charges having 
equivalent effect. Their aim is to 
ensure free movement of goods 

I - l.:lngu~gc- of the C~se: Danish. 

between the Member States in normal 
conditions of competition by the 
elimination of all forms of protection 
which may result from the application 
of internal taxation which discrimi
nates against products from other 
Member States. Article 95 must 
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guarantee the complete neutrality of 
internal taxation as regards compe
tition between domestic produ_cts and 
imported products. 

2. The first paragraph of Articl~ 95 must 
be interpreted widely so as to cover 
all taxation procedures which conflict 
with the principle of the equality of 
treatment of domestic products and 
imported products; it is therefore 
necessary to interpret the concept of 
"similar products" with sufficient 
flexibility. It is necessary to consider 
as similar products which have similar 
characteristics and meet the same 
needs from the point of view of 
consumers. It is therefore necessary to 
determine the scope of the first 
paragraph of Article 95 on the basis 
not of the criterion of the strictly 
identical nature of the products but 
on that of their similar and 
comparable use. 

3. The function of the second paragraph 
of Article 9 5 is to cover all forms of 
indirect tax protection in the case of 
products which, without being similar 
within the meaning of the first 
paragraph, are nevertheless in 
competition, even partial, indirect or 
potential, with certain products of the 
importing country. For the purposes 
of the application of that provision it 
is sufficient for the imported prdtiuct 
to be in competition with the 
protected domestic production by 
reason of one or several economic 
uses to which it may be put, even 
though the condition of similarity for 
the purposes of the first paragraph of 
Article 95 is not fulfilled. 

Whilst the criterion indicated in the 
first paragraph of Article 95 consists 
in the comparison of tax burdens, 
whether in terms of the rate, the 
mode of assessment or other detailed 
rules for the application thereof, in 
view of the difficulty of making 

In Case 171/78 

sufficiently precise comparisons 
between the products in question, the 
second paragraph of that article is 
based upon a more general criterion, 
in other words the protective nature 
of the system of internal taxation. 

4. Whilst Community law, as it stands at 
present, does not prohibit certain tax 
exemptions or tax concessions,. in 
particular so as to enable productions 
or undertakings to continue which 
would no longer be profitable without 
these special tax benefits because of 
the rise in production costs, the 
lawfulness of such practices is subject 
to the condition that the Member 
States using those powers extend the 
benefit thereof in a non-discrimi
natory and non-protective manner to 
ir_npor:ed products in the same 
Sltuatton. 

5. The implementation of the 
programme of harmonization laid 
down by Article 99 of the EEC 
Treaty cannot constitute :1 preliminary 
to the application of Article 95. 
Whatever the disparities between the 
national tax systems, Article 95 lays 
down a basic requirement which is 
directly linked to the prohibition on 
customs duties and charges having an 
equivalent effect between the Member 
States in that it intends to eliminate 
before any harmonization all national 
tax practices which are likely to create 
.discrimination against imported 
products or to afford protection to 
certain domestic products. Articles 95 
and 99 pursue different objectives, 
since Article 9 5 aims to eliminate in 
the immediate future discriminatory 
or protective tax practices, whilst 
Article 99 aims to reduce trade 
barriers arising from the differences 
between the national tax systems, 
even where those are applied without 
discrimination. 

JC~MMISSJON OF THE EuR<?PEAN COMMUNITIES, represented by its Legal Adviser, 
b 0 annes Fens Bu.hl, acu~g as Agent, w_ith an ad~ress for service in Luxem
o~r& at t~e offtce of Its Legal Adviser, Mano Cervino, Jean Monnet 

Butld1ng, Ktrchberg, 

applicant, 
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v 

KINGDOM OF DENMARK, represented by Per Lachmann, Head of the Secre-
. tariat of the Common Market Division at the Ministry for Foreign Affairs, 
acting as Agent, assisted, on behalf of Poul Schmith, Government Advocate, 
by Georg Lett, Advocate, with an address for service in Luxembourg at the 
office of Vagn Didev Larsen, Acting Charge d'Affaires at the Royal Embassy 
of Denmark, 

defendant, 

APPLICATION for a declaration that, by not complying with the opinion 
by which the Commission requested it to introduce uniform taxes on spirits, 
the Kingdom of Denmark has been in breach of the first paragraph or, alter
natively, the second paragraph of Article 95 of the EEC Treaty, 

THE COURT 

hereby: 

1. Declares that, by the application of a discriminatory tax on spirits as 
follows from Co-ordinated Law No 151 of 4 April 1978, the Kingdom 
of Denmark has failed, as regards products imported from the other 
Member States, in its obligations under Article 9 5 of the EEC Treaty; 

2. Orden the Kingdom of Denmark to pay the costs. 
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JUDGMENT OF THE COURT 
OF 27 FEBRUARY 1980 1 

Commission of the European Communities v Ireland 

"Taxation of alcohol" 

Case 55/79-

1. Tax provisions - Internal taxes - Discrimination - Criteria - Actual effict of 
taxation borne by national products and imported products respectively- Criteria 

(EEC Treaty, first paragraph of Art. 95) 

2. Tax provisions - Internal taxes - Discriminatory taxation - justification - Inap
propriate exchange rate for national currency - Not pennissibfe 

(EEC Treaty, Art. 95) 

3. Tax provisions- Internal taxes- Hannonization of laws - Preliminary condition 
for application of Article 95 of the Treaty- None 

(EEC Treaty, Arts. 95, 99 and 100) 

1. It is necessary, for the purposes of the 
application of the prohibition on 
discrimination laid down in Article 95 
of the EEC Treaty, to take into 
consideration, not only th'e rate of 
tax, but also the provisions relating to 
the basis of assessment and the 
detailed rules for levying the various 
duties. In fact the decisive criterion of 
comparison for the purposes of the 
application of Article 95 is the actual 
effect of each tax on national 
production on the one hand and on 
imported products on the other, since 
even where the rate of tax is equal, 

I - L.m~u:t~C" of lhC" Cue: F.nghsh. 

the effect of that tax rna v van' 
according to the detailed rules" for the 
basis of assessment and levying 
thereof applied to national production 
and imported products respectively. 

2. If a Member State considers that the 
difference between the exchange rates 
for its currency and that of another 
Member State have not been fixed 
appropriately, it should seek the 
remedy for that situation by the 
appropriate means. It is not entitled 
itself to correct such a monetary 
situation by means of discriminatory 
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tax prov1s1ons contrary to Article 95 
of the EEC Treaty. 

3. Although obstacles to the free 
movement of goods may be 
eliminated by applying the procedure 
for the harmonization of tax 
legislation under Anicles 99 and 100 

In Case 55/79 

of the Treaty the implementation of 
those provisions and panicularly of 
Anicle 99 cannot be put fol"\Vard as a 
condition for the application of 
Anicle 95, which imposes on Member 
States with immediate effect the dutv 
to apply their tax legislation without 
discrimination even before there is 
any harmonization. 

CoMMISSION OF THE EuROPEAN COMMUNITIES, represented by its Legal Adviser, 
Anthony McClellan, acting as Agent, with an address for service in 
Luxembourg at the office of its Legal Adviser, Mario Cerv.ino, Jean Monnet 
Building, Kirchberg, 

applicant, 

v 

IREL:\ND, represented by Louis J. Dockery, Chief State Solicitor, acting as 
Agent, assisted by Nial Fennelly, S.C., with an address for service 1n 
Luxembourg at the Irish Embassy, 

defendant. 

APPLICATION for a declaration that by maintaining in force the national 
provisions and practices relating to the levying of excise duties on spirits, 
beer and made wine, Ireland has failed to fulfil its obligations under Article 
95 or Article 30 of the EEC Treaty, 

THE COURT 

hereby: 

1. Declares that by the discriminatory application to products imported 
from other Me01ber States of provisions relating to deferment of 
pa~ent of excise duty on spirits, beer and made-wine, pursuant in 
pa.rttcular to the Imposition of Duties (No 221) (Excise Duties) 

Order, 1975, Ireland has failed to fulfil its obligations under the first 
paragraph of Article 95 of the EEC.Treaty. 

2. Orders Ireland to pay the costs. 
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on the interpretation of Article 95 of the EEC Treaty m relation to the 
Danish Law of 4 April 1978 on the taxation of spirits, 

THE COURT 

in answer to the questions referred to it by the 0stre Landsret by order of 
26 March 1979, hereby rules: 

1. Whilst t~:o>~ does not exclude, in principle a difference in the 
taxation of various alcoholic products, such a distinction may not be 
used for the purposes of tax discrimination or in such a manner as to 
afford protection, even indirect, to domestic production. A system 
which consists in conferring a tax advantage on a siit~duct which 
represents the major proportion of domestic pr-odticti'Oii-1:o _ t_!Je 
exclusion of all other similar or competing imported products is 
incompatible with Community law. 

2. 'Where a national system of taxation at different rates is found to be 
incompatible with Community law, the Member State in question 
must apply to imported products a rate of tax which eliminates the 
margin of discrimination or protection prohibited by the Treaty. 
Article 9 5 accords such treatment only to products which are 
imported ~rom other Member States. 

3. It is for the Member States to ensure the repayment of charges levied 
contrary to Article 9 5 in accordance with the provisions of their 
internal law subject to conditions which must not be less favourable 
than those relating to similar actions of a_ domestic nature and which 
in any case must not make it impossible in practice to exercise t~ 
rights conferred by the Community legal system. Community law does 
not prevent the fact that tbe burden of the charges which have been 
unlawfully levied may have been passed on to other traden o,to 
consumers from being taken into consideration. It is compatible with 
tb~ pri'»:ciples of Commu~ty law to take into consideration, if appro
pnate, m accordance WJtli the national law of the Member State 
concerned, the daplage suffered by the person liable to pay the 
charges by reason of the restrictive effect of the latter on the volume 
of imports from other Member States. 
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JUDGMENT OF THE COURT 
OF 27 FEBRUARY 1980 1 

Hans Just 1/S 
v Danish Ministry for Fiscal Affairs 

(preliminary ruling requested by the 0stre Landsret) 

"Tax arrangements applicable to spirits" 

Case 68/79 

.1. Tax provisions - Internal taxes - Differentiated tax system - Permissibility -
Conditions 

(EEC Treaty, Art. 95) 

2. Tax provisions - Intemal taxes - Taxes incompatible with Community law -
Obligations of Member States 

(EEC Treaty, Art. 95) 

J. Community law - Direct effect - Individual rights - Protection by national courts 
- Principle of co-operation 

(EEC Treaty, Art. 5) 

4. Tax provisions - Internal taxes - Taxes incompatible with Community law -
Reimbursnnent by Member States - Procedural conditions - Application of national 
14w - Conditions - Taking account of any passing on of tax or of damage suffered 
by the importer - Permissibili? 

(EEC Treaty, Art. 95) 

t. Whilst the Treaty does not exclude, in 
principle, a difference in the taxation 
of various alcoholic products, such a 
distinction may not be used for the 
purposes of tax discrimination or in 
such a manner as to afford protection, 
even indirect, to domestic production. 

I - ungu:t~:c of the usc: O:tnish. 

A system which consists in conferring 
a tax advantage on a single product 
which represents the major proportion 
of domestic production to the 
exclusion of all other similar or 
competing imported products 1s 
incompatible with Community law. 
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2. Where a national system of taxation 
at different rates is found to be 
incompatible with Community law, 
the Member State in question must 
apply to imported products a rate of 
tax which eliminates the margin of 
discrimination or protection pro
hibited by the Treaty. Article 95 
accords such treatment only to 
products which are imported from 
othC"r Mr-mhc-r Statt-S. 

_;, In applil·:nion of the principle of co
l)pc.-r:nion laid down in Article 5 of 
the Tre:nv, it is the courts of the 
Member States which are entrusted 
with ensuring the legal protection 
which subjects derive from the direct 
effect of the provisions of Community 
law. 

4. In the absence of Community rules 
concerning the refunding of national 
charges which have been levied in 
breach of Article 95 of the EEC 
Treatv, it is for the Member States to 
arrange for the reimbursement of such 
charges in accordance with the 
requirements of their domestic legal 
system; it is for them to designate 
to this intent the courts having 
jurisdiction and to determine thC" 

In Case 68/79 

procedural conditions governmg 
actions at law. 
Such conditions cannot be less 
favourable than those relating to 
similar actions of a domestic nature 
and must not make it impossible in 
practice to exercise the rights 
conferred on individuals by the 
Community legal system. 

Community law does not require an 
order for the recovery of ch1rges 
improperly made to be granted in 
conditions which would involve the 
unjust enrichment of those entitled. 
Thus it does not prevent account 
being taken of the fact that it has 
been possible for the burden of such 
charges to be passed on to other 
traders or to consumers. 

It is equally compatible with the 
principles of Community law for 
account to be taken in accordance 
with the national law of the State 
concerned of the damage which an 
importer may have suffered because 
the effect of the discriminatory or 
protective tax provisions was to 
restrict the volume of imports from 
other Member States. 

REFERENCE to the court under Article 177 of the EEC Treaty by the 
0stre Landsret [Eastern Division of the High Court] for a preliminary ruling 
in the action pending before that court between 

HANS jusT I/S, an undertaking which produces and tmports sp1nts, with 
registered offices in Copenhagen, 

and 

Tt·fF DANISH MINISTRY f-OR fiSCAL AFfAIRS 

on t.he interpretatio~ of Article 95 of the EEC Treaty m relation to the 
Dan1sh Law of 4 Apr~l 1978 on the taxation of spirits, 

THE COURT 

in answer to the questions referred to it by the 0stre Landsret by order of 
26 March 1979, hereby rules: 
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1. Whilst the Treaty does not exclude, in principle a difference in the 
taxation of various alcoholic products, such a distinction may not be 
used for the purposes of tax discrimination or in such a manner as to 
afford protection, even indirect, to domestic production. A system 
which consists in conferring a tax advantage on a single product which 
represents the major proportion of domestic production to the 
exclusion of all other similar or competing imported products . is 
incompatible with Community law. 

2. Where a national system of taxation at different rates is found to be 
incompatible with Community law, the Member State in question 
must apply to imported products a rate of tax which eliminates the 
margin of discrimination or protection prohibited by the Treaty. 
Article 95 accords such treatment only to products · which are 
imported from other Member States . 

.J. It is for the Member States to ensure the repayment of charges levied 
contrary to Article 9 5 in accordance with the provisions of, their 
internal law subject to conditions which must not be less favourable 
than those relating to similar •ctions of a_ d~inestic ~ture and which 

in any case must not make it impossible in practice to exercise the 
rights conferred by the Community legal system. Community law does 
not prevent the fact that the burden of the charges which have been 
unlawfully levied may have been passed on to other traders or to 
consumers from being taken into consideration. It is compatible with 
the principles of Community law to take into consideration, if appro
priate, in accordance with the national law of the Member State 
concerned, the damaae suffered by the penon liable to pay the 
charges by reason of the restrictive effect of the latter on the volume 
of imports from other Member States. 
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JUDGMENT OF THE COURT 
OF 11 MARCH 1980 1 

Pasquale Foglia 
v Mariella Novello . 

(preliminary ruling requested. by the Pretura, Bra) 

"Tax system applicable to liqueur wines" 

Case 104/79 

Preliminary questions -jurisdiction of the Court - Limits - Questions submitted in 
the course of a friendly suit before a national court- Inadmissibility 

(EEC Treaty, Art. 177) 

The duty of the Coun of Justice under 
Anicle 177 of the EEC Treaty is to 
supply all courtS in the Community with 
the information on the interpretation of 
Community law which is necessary to 
enable them to settle genuine disputes 
which are brought before them. 

On the other hand the court does not 
have jurisdiction - otherwise the whole 
system of legal remedies available to 
private individuals to enable them to 
protect themselves against tax provisions 
which are contrary to the Treaty would 
be jeopardized - to give rulings on 
questions asked within the framework of 

In Case 104/79 

proceedings whereby the parties to the 
main action are concerned to obtain a 
ruling that the tax system of a Member 
State is invalid by the expedient of 
proceedings before a court of another 
Member State between two private 
individuals who are in agreement as to 
the result to be attained and who have 
inserted a clause in their contract in 
order to induce that court to give :1 

ruling on the point. The artificial nature 
of this expedient is underlined by the fact 
that the parties did not avail themselves 
of the remedies open under the national 
law of the first Member State against the 
tax in question. 

Reference to the Court under Artic.le 177 o~ th~ EEC Tr~aty by t~e Pretura 
[District Court), Bra, for a preliminary ruling 10 the acuon pending before 

that court between 

P.\SQll.-\I.E FoGLIA, San Vittoria d'Aiba, 

and 

M.-\RIFl LA NovELLO, Magliano Alfieri, 

on the interpretation of Articles 92 and 95 of the EEC Treaty 
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THE COURT 

in .1nswer to the questions submitted to it by the Pretura di Bra, by J.n order 
of 6 June 1979, hereby rules: 

The Court of Justice has no jurisdiction to give a ruling on the questions 
asked by the national court. 
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JUDGMENT OF THE COURT 
0 F 21 MAy 19SO I 

Commission of the European Communities 
v Italian Republic 

"Internal taxation: 'sovrapprezzo' , 

Case 73/19 

1. Tax provisions - Internal taxation - Discriminatory taxation coming under a 
system of aids- Cumulative application of Articles 92, 93 and 95 of the Treaty 

(EEC Treaty, Arts. 92, 93 and 95) 

2. Tax provisions. - Internal taxation - Discriminatory taxation coming under a 
system of aids - Application for a declaration of foilure to folfi/ obligations under 
Article 169 - Parallel initiation of procedure under Article 93 of the Treaty -
Application not devoid of purpose 

(EEC Treaty, Arts. 92, 93, 95 and 169) 

J. Agriculture - Common organization of the markets - Sugar - National adaptation 
aids -Method of financing - Compatibility with Community law - Conditions 

(Regulation No 3330/74 ofthe Counci~ Art. 38) 

4. Tax provisions - Internal taxation - Discrimination - Criteria for appraisal -
Purpose to which revenue from the charge is put - Financing aids /or the sole benefit 
of domestic products - Not permissible 

(EEC Treaty, Art. 95) 

5. Tax provisions - Internal taxation - Concept - Passing financial burdens on to 
the consumer - No effect 

(EEC Treaty, Art. 95) 

1. A measure carried out by means of 
discriminatory taxation, which may be 
considered at the same time as 
forming pan of an aid within the 

meaning of Article 92 of the EEC 
Treaty, is governed both by the 
provisions of the first paragraph of 
Article 95 and by those applicable to 
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aids granted by States. It follows that 
discriminatory tax practices are not 
exempted from the application of 
Anicle 95 by reason of the fact that 
they may at the same time be 
described as a means of financing a 
State aid. 

2. If the Commission charges a Member 
State with practices which constitute 
an infringement of Article 95 of the 
EEC Treatv and if on that basis it has 
initiated th.e procedure under Article 
169 that procedure does not lose its 
purpose because the Commission 
takes the view that the same practices 
form p:l.rt of :\ system of aids 
incompatible with the common 
market and initiates the procedure 
provided for in Article 93. 

3. Authorization under Article 38 of 
Regulation (EEC) No 3330/7 4 to 
grant the aids provided for therein 
cannot be taken to mean .that any 
method of financing such aids, 
whatever its character or conditions, 
is compatible with Community law. 
On the contrary, the financing of the 
aid granted, th~ national authorities 
remain in particul:u subjt"ct to the 
oblig:ltions arising under the EEC 
Treaty. 

In Case 73/79 

4. In an interpretation of the concept 
"internal taxation" for the purposes 
of Anicle 95 of the EEC Treaty it 
may be necessary to take into account 
the purpose to which the revenue 
from the charge is put. In fact, if the 
revenue from such a charge is 
intended to finance activities for the 
special advantage of the taxed 
domestic products it may follow that 
the charge imposed on the basis of the 
same criteria on domestic and 
imponed products nevenheless 
constitutes discriminatory taxation in 
so far as the fiscal burden on domestic 
products is neutralized by the 
advantages which the charge is used 
to finance whilst the charge on the 
imponed products constitutes a net 
burden. 

It follows that internal taxation is of 
such a nature as indirectly to impose a 
heavier burden on products from 
other Member States than on 
domestic produCts if it is used 
exclusively or principally to finance 
aids for the sole benefit of domestic 
products. 

5. The fact that the financial burdens 
arising from the imposition of a 
charge are passed on to the 
consumers does not alter the legal 
nature of the charge in question as 
regards Anicle 95 of the EEC Treaty. 

CoMMISSION OF THE EUROPEAN CoMMUNITIES, represented by Antonio Abate, 
its Legal Adviser, acting as Agent, assisted by Professor Giovanni Puoti, with 
an address for service in Luxembourg at the office of Mario Cervino, Jean 
Monnet Building, Kirchberg, 

applicant, 

v 

ITAI.IAN RE~,UBJ.IC, represented by its Ambassador, Adolfo Maresca, acting as 
Agent, asststed. by_ Ivo Maria Braguglia, Avvocato dello Stato, with an 
address for st;rv•ce In Luxembourg at the Italian Embassy, 

defendant, 
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APPLICATION under Article 169 of the EEC Treaty for a declaration that 
the Italian Republic, by imposing a special charge, which is not uniform, on 
domestically-produced sugar and sugar imported from other Member States, 
has failed to fulfil its obligations under Article 95 of the EEC Treaty, 

THE COURT 

hereby: 

1. · Declares that the Italian Republic, by imposing internal taxation the 
burden of which falls Qnequally on sugar produced in Italy and on 
that imported from other Member States, has failed to fulfil an 
obligation under Article 9 5 of the Treaty; 

2. Orders the defendant to pay the costs. 
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JUDGMENT OF THE COURT (FIRST CHAMBER) 
OF 9 OCTOBER 1980 1 

Criminal proceedings against Giovanni Carciati 
(preliminary ruling requested 

by the Tribunale Civile e Penale, Ravenna) 

"Free movement of goods - Temporary importation of motor vehicles" 

Case 823/79 

Free movement of goods - National rules prohibiting residents from using vehicles 
admitted under a scheme for temporary importation - Compatibility with the EEC 
Treaty 

The rules of the EEC Treaty relating to 
the free movement of goods do not 
preclude the imposition by national rules 
on persons residing in the territory of a 
Member State of a prohibition, subject to 

In Case 823/79, 

criminal penalties, on the use of motor 
vehicles admitted under a scheme for 
temporary imponation and thus exempt 
from payment of value added tax. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Tribunale Civile e Penale [Civil and Criminal Court], Ravenna, for a pre
liminary ruling in the criminal proceedings pending before that court against 

GIOVANNI CARCIATI 

on the interpretation of the Community rules applicable in respect of the free 
movement of goods, 

I - Language of the Case: lr..a.lian. 
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THE COURT (First Chamber), 

in answer to the question referred to it by the Tribunale Civile e Penale di 
Ravenna by an order dated 26 November 1979, hereby rules: 

The rules of the EEC Treaty relating to the free movement of goods do 
not preclude the imposition by national rules on persons residing in the 
territory of a Member . State of a prohibition, subject to criminal 

penalties, on the use of motor vehicles admitted under temporary 
importation arrangements and thus exempt from payment of value added 
tax. 
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JUDGMENT OF THE COURT (SECOND CHAMBER) 
OF 30 OCTOBER 1980 1 

Schneider-Import GmbH & Co. KG 
v Hauptzollamt Mainz 

(preliminary ruling requested 
by the Fmanzgericht Rheinland-pfalz) 

"Tax arrangements applicable to spirits - exexpptions for small distilleries" 

Case 26/80 

1. Tax provisions- Internal taxation- Grant of tax advantages to domestic products 
permissible - Conditions - Extension to products imported from other Member 
States 

(EEC Trraty, Art. 95) 

2. Tax provisions - Internal taxation - Grant of tax advantages to domestic products 
- Extension to products imported from other Member States - Difficulties owing to 
methods of taxAtion - Criteria of equal treatment -Advantages reserved to. small
scale produeers of spirits - Condition for qualifying therefor - Upper limit for 
production - Compliance with same limit for imported products · · 

(EEC Trraty, Art. 95) 

1. In the absence of any unification or 
harmonization of the relevant 
provisions, Community law does not 
prohibit Member States from granting 
tax advantages for legitimate social or 
economic purposes, in the form of 
exemption from or reduction of 
duties, to cenain products or to 
certain classes of producers. However, 
according to the requirements of 
Anide 95 of the EEC Treaty, such 
preferential systems must be extended 
without discrimination to products 

I - l.anpacc of rhc Case: German. 

coming from other Member States 
satisfying the same conditions. 

2. Where it is impossible to transfer to 
imported products ·tax advantages the 
grant of which is linked to special 
methods of taxation and of 
superv1s1on laid down by the 
legislation of the importing State, it is 
necessary to consider that the 
requirements of Anicle 95 of the 
Treaty are fulfilled where the 
legislation of a Member State makes 
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it possible to apply to impons of 
products from other Member States 
arrangements the practical effect of 
which may be considered as 
equivalent to the arrangements 
applied to domestic products so that 
imponed products may in fact enjoy 
the same advantages as comparable 
national products. 
As regards, in particular, the tax 
advantages reserved by national 
legislation to certain categories of 
small-scale producers of spirits, the 
fixing by the legislation of a Member 
State of an upper limit for production 

which is imposed upon producers of 
other Member States as a condition 
for qualifying for a reduction in the 
rate of taX conforms to the 
requirements of Anicle 95 where that 

· limit corresponds in general to the 
upper limit to which national 
producers are subject in order to 
qualify for the same tax advantage. 
Article 95 does not require the 
Member State to extend the same 
advantage to imponed products 
coming from undertakings whose 
production exceeds the production 
limit thus fixed. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Finanzgericht Rheinland-Pfalz [Finance Coun of Rhineland-Palatinate], for 
a preliminary ruling in the action pending before that court between 

ScHNEIDER-IMPORT GMBH & Co. KG, Bingen, 

and 

H'\UPTZOLLAMT [Principal Customs Office] MA!Nz, 

for a preliminary ruling on the interpretation of Article 95 of the EEC 
Treaty in relation to the application of the German Law of 8 April 1922 on 
the Monopoly in Spirits {Gesetz uber das Branntweinmonopo/} as amended by 
the Laws of 13 July 1978 and of 13 November 1979, 

THE COURT (Second Chamber) 

in answer to the questions referred to it by the Finanzgericht Rheinland
Pfalz by order of 20 December 1979, hereby rules: 

1. Article 95 of the EEC Treaty, in its application to the tax advantages 
reserved by national legislation to certain categories of small-scale 
producers of spirits, must be interpreted as meaning that the 
requirement of non-discrimination laid down in that provision of the 
Treaty is fulfilled where the arrangements applicable to spirits 
imported from other Member States may be considered as equivalent 
to the arrangements applicable to national production so that 
imported products may in fact enjoy the same advantages as 
comparable. national products. 
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2. The fiXing by the legislation of a Member State of an upper limit for 
production which is imposed upon producers of other Member Stat~s 
as a condition for qualifying for a reduction in th~ rate of tax 
conforms to the requirements of Article 9 5 of the EEC Treaty where 
that limit corresponds in general to the upper limit to which national 
producen are subject in orcfer to qualify for the same tax advantag~. 

Article 9 5 does not require the Member States to extend the same 
advantage to imported products coming from undertakings whose 
production exceeds the production limit thus fixed. 
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JUDGMENT OF THE COURT 
OF 14 JANUARY 1981 1 

Chemial Farmaceutici SpA v OAF SpA 
(preliminary ruling requested 

by the Pretura, Castell' Arquato) 

"Taxation of denatured alcohol" 

Case 140/79 

1. Revenue provJSJOns - Internal taxation - System of differential taxation 
Permissibility - Conditions - Pursuit of objectives compatible with Community law 
- Not of a discriminatory or protective nature 

(EEC Treaty, Art. 95) . 

2. Revenue provisions -.Internal taxation - System of differential taxation for 
de'M.tured synthetic alcohol and de'M.tured alcohol obtained by means of fonnentation 
- Permissibility - Conditions - Identical application of the system to imported 
products - More heavily-taxed product exclusively imported - Equivalent economic 
effect on the structure of national production 

(EEC Treaty, Art. 95, first and second paragraphs) 

1. In its present stage of development 
Community law does not restrict the 
freedom of each Member State to lay 
down tax arrangements which 
differentiate between cenain producu 
on the basis of objective criteria, such 
as the nature of the raw materials 
used or the production processes 
employed. Such differentiation is 
compatible with Community law if it 
pursues economic policy objectives 
which are themselves compatible with 
the requirements of the Treaty and its 
secondary law and if the detailed 

I - Lanpace of chc Ca.sc: Italian. 

rules are such as to avoid any form of 
discrimination, direct or indirect, in 
regard to imports from other Member 
States or any form of protection of 
competing domestic products. 

2. Tax arrangements which impose 
heavier charges on denatured syn
thetic alcohol than on denatured 
alcohol obtained by fermentation on 
the basis of the raw materials and the 
manufacturing processes employed for 
the two products are not at variance 
with the first paragraph of Anicle 95 
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of the EEC Treaty if they are applied 
identically to the two categor1es of 
alcohol originating in other Member 
States. 

Where, by reason of the taXation of 
synthetic alcohol, it has been 
impossible to develop profitable 
production of that type of alcohol on 
national territory, the application of 
such taX arrangements cannot be 

In Case 140/79 

considered as constituting indirect 
protection of national production of 
alcohol obtained by fermentation 
within the meaning of the second 
paragraph of Article 95 of the EEC 
Treaty on the sole ground that their 
consequence is that the product 
subject to the heavier taXation is in 
fact a product which is exclusively 
imponed from other Member States 
of the Community. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Pretura, Castell' Arquato, (Italy) for a preliminary ruling in the proceedings 
pending before that court between 

CHEMIAL FARMACEUTICI SPA, whose registered office is in Turin, 

and 

DAF SPA, whose registered office is in San Giorgio Piacentino, 

on the interpretation of Article 95 of the EEC Treaty in relation to Italian 
legislation concerning a special revenue charge on denatured alcohol, 

THE COURT, 

in answer to the questions referred to it by the Pretura, Castell' Arquato, by 
order of 6 September 1979, hereby rules: 

1. Tax arrangements which impose heavier charges on denatured 
synthetic alcohol than on denatured alcohol obtained by fermentation 
on the basis of the raw materials and the manufacturing processes 
employed for the two products are not at variance with the first 
paragraph of Article 9 5 of the EEC Treaty if they are applied 
identically to the two categories of alcohol originating in other 
Member States. 

2. Where, by reason of the taxation of synthetic alcohol, it has been 
impossible to develop profitable production of that type of alcohol on 
national territory, the application of such tax arrangements cannot be 
considered. as constituting indirect protection of national production 
of alcohol obtained by fermentation within the meaning of the second 
paragraph of Article 95 of the EEC Treaty on the sole ground that 
their consequence is that the product subject to the heavier taxation is 
in fact a product which is exclusively imported from other Member 
States of the Community. 
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JUDGMENT OF THE COURT 
OF 14 JANUARY 1981 1 

SpA Vmal v SpA Orbat 
(preliminary ruling requested 

by the Pretura Civile, Casteggio) 

,.,..axation of denatured alcohol" 

Case 46/80 

1. Tax prov1nons - Internal taxation - System of differential taxation 
Permissibility - Conditions - Pursuit of objectives compatible with Community law 
- Absence of any discrimiMtory or protective nature 

(EEC Treaty, Art. 95) 

2. Tax provisions - Internal taxation - System of differential taxation of denatured 
synthetic alcohol and denatured alcohol obtained by firmentation - Permissibility -
Conditions - Identical application to imported products - More heavily taxed 
product exclusively an imported one - EquitJalent economic effect on the structure of 
national production 

(EEC Treaty, Art. 9.5, first and second paragraphs) 

1. In its present stage of development 
Community law does not restrict the 
freedom of each Member State to lay 
down taX arrangements which 
differentiate between certain produCts 
on the basis of objective criteria, such 
as the nature of the raw materials 
used or the production processes 
employed. Such differentiation is 
compatible with Community law if it 
pursues objectives of economic policy 
which are themselves compatible with 
the requirements of the Treaty and its 
secondary law and if the detailed 
rules are such as to avoid any form of 

I - unguage of the Case: Italian. 

discrimination, direct or indirect in 
regard to importS from other Member 
States or any form of protection of 
competing doqtestic produCts. 

2. Tax arrangements which impose 
heavier charges on denatured 
synthetic alcohol than on denatured 
alcohol obtained by fermentation on 
the basis of the raw materials and the 
manufacturing processes employed for 
the two products are not at variance 
with the first paragraph of Article 95 
of the EEC Treaty if they are applied 
identically to the two categories of 
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alcohol originating m other Member 
States. 

· Such tax arrangements are justified 
even though the productS in question, 
whilst derived from different raw 
materials, are capable of being put to 
the same uses and have the same 
practical application. 

Where by reason of the taxation of 
svnthetic alcohol, it has been 
i;.,possible to develop profitable 

In Case 46/80 

production of that type of alcohol on 
national territory, the application of 
such taX arrangementS cannot be 
considered as constituting indirect 
protection of national production of 
alcohol obtained by fermentation 
within the meaning of the second 
paragraph of Article 9 5 of the EEC 
Treaty on the sole ground that their 
consequence is that the producr 
subject to the heavier taxation is in 
fact a product which is exclusively 
imported from other Member States 
of th~ Community. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Pretura Civile [Civil Coun ], Casteggio, for a preliminary ruling in the action 
pending before that court between 

SrA VINAL, having its registered office in Casteggio, Pavia, 

and 

SPA 0RBAT, having its registered office in Milan, 

on the interpretation of Article 95 of the EEC Treaty in relation to Italian 
legislation concerning a special revenue charge on denatured alcohol, 

THE COURT, 

in answer to the questions referred to it by the Pretura, Casteggio, by order 
of 30 January 1980, hereby rules: 

1. Tax arrangements which impose heavier charges on denatured 
synthetic alcohol than on denatured alcohol obtained by fermentation 
on the basis of the raw materials and the manufacturing processes 
employed for the two products are not at variance with the first 
paragraph of Article 95 of the EEC Treaty if they are applied 
identically to the two categories of alcohol originating in other 
Member States. Such tax a..rrangements are justified even though the 
products in question, whilst derived from different raw materials, are 
capable of being put to the same uses and have the same practical 
application. 

2. Where, by reason of the taxation of synthetic alcohol, it bas been 
impossible to develop profitable production of that type of alcohol on 
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national territory, the application of such tax Ura.ngements cannot be 
considered as constituting indirect protection of national production 
of alcohol obtained by fermentation within the meaning of the second 
paragraph of Article 9 5 of the EEC Treaty on the sole ground that 
their consequence is that the product subject to the heavier taxation is 
in fact a product which is exclusively imported from other Member 
States of the Community. 
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JUDGMENT OF THE COURT 
OF 28 JANUARY 1981 1 

Officier van Justitie 
v J. A. W. M. J. Kortmann 

(preliminary ruling requested 
by the Arrondissementsrechtbank Roermond) 

"Pharmaceutical products - Parallel impons" 

Case 32/80 

1. Free movement of goods - Derogation - Protection of the health of humans -
Pharmaceutical products - Parallel imports - Inspections - Lawfulness -
Conditions 

(EEC Treaty, Art. 36) 

2. Free movement of goods - Derogation - Monitoring procedure justified within the 
meaning of Article 36 of the Treaty- Charging of foes - Not permissible 

(EEC Treaty, Art. 36) 

3. Free movement of goods - Customs duties - Charges having equivalent effect -
Registration fees payable by parallel importers of pharmaceutical products - Classi
fication 

(EEC Treaty, Arts 9, 12 and 13) 

4. Taxation provisions - Internal taxation - Discriminatory taxation - Classi
fication of a charge having equivalent effict - Criteria 

(EEC Treaty, Arts 9, 12, 13 and 95) 

5. Taxation provisions - Internal taxation - Discrimination - Unequal incidence of 
a tax on the costs of undernUeings by reason of particular foatures of their economic 
structure- Irrelevant 

(EEC Treaty, Art. 95) 

1. In the case of imported pharma
ceutical products which have already 
been registered at the request of the 
manufacturer or the duly appointed 
importer, Article 36 does not prevent 

1 - Language of the Cue: Duteh. 

national authorities from checking 
whether the products imported in 
parallel are identical to those which 
have already been registered or, 
where variants of the same medicinal 



- 210 -

are placed on the market, whether the 
differences between those variants 
have no therapeutic effect. 

That check must however extend only 
to verifying whether the products so 
conform and the Member State in 
question must have required the 
manufacturer or authorized imponer 
to provide full information regarding 
the different forms in which the 
medicinal products in question are 
manufactured or marketed in the 
various Member States by either the 
manufacturer himself, subsidiary or 
related undenakings, or undenakings 
manufacturing such products under 
licence. 

2. A monitoring procedure which is in 
accordance with the requirements of 
Ani de 36 of the EEC Treaty is not 
deprived of its justification, within the 
meaning of that provision, by vinue 
of the fact that it gives rise to the 
collection of fees. On the other hand 
such fees may not be considered 
compatible with the Treaty on the 
sole ground that they are charged in 
consequence of a measure adopted by 
the State which is justified within the 
meaning of Anicle 36. The exemption 
provided for in Anicle 36 in fact 
relates exclusi~ely to quantitative 
restncttons on Imports or exports or 
measures having equivalent effect. It 
may not be extended to customs 
duties or to charges having equivalent 
effect which, as such, fall outside the 
compass of Article 36. 

3. Fees demanded of a parallel imponer 
of pharmaceutical products either in 
the form of a single fee on the 
occasion of the registration of the 
pharmaceutical products which he 
proposes to import or in the form of 
an annual fee charged in order to 

meet the costs of procedures intended 
to check whether the productS sub
sequently ··marketed are identical to 
the registered product do not 
constitute charges having an effect 
equivalent to customs duties where 
those fees form pan of a general 
system of internal fees charged both 
on occasion of the registration of 
medicinal products produced in the 
Member State in question and on the 
occasion of the registration of 
medicinal products imponed either 
directly by the manufacturer of his 
appointed imponer or as what are 
known as parallel impons and where 
such fees are charged, in the case of 
parallel impons, in accordance with 
criteria identical or comparable to the 
criteria employed in determining the 
fees on domestic products. 

4. A discriminatory internal tax does not 
automatically constitute a charge 
having an effect equivalent to a 
customs duty. A charge in the form of 
an internal tax may not be considered 
as a charge having an effect 
equivalent to a customs duty unless 
the detailed rules governing the 
levying of the charge, or its use if the 
charge in question is allocated to a 
panicular use, are such that in fact it 
is imposed solely on imponed 
products to the exclusion of domestic 
products. 

5. Anicle 95 of the EEC Treaty is 
complied with where an internal tax 
applies in accordance with the same 
criteria, objectively justified by the 
purpose for which the taX was 
introduced, to domestic products and 
imponed productS so that it does not 
result in the imponed product's 
bearing a heavier charge than that 
borne by the similar domestic 
product. The fact that a charge which 
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meets those criteria has different 
effects on the cost prices of the 
various undenakings by reason of 
particular features of the economic 

In Case 32/80 

structure of such undertakings which 
manufacture or market such products 
is irr.e~evant to the application of that 
prOVlSlOn. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Arrondissementsrechtbank [District Court] Roermond, The Netherlands, for 
a preliminary ruling in the action pending before that court between 

0FFICIER VAN juSTmE [Public Prosecutor] 

and 

]. A. w. M. J. KORTMANN 

on the interpretation of Article 36 of the EEC Treaty, 

THE COURT, 

in answer to the question submitted to it by the Arrondissementsrechtbank, 
Roermond, by judgment of 4 December 1979, hereby rules: 

1. A monitoring procedure which is in accordance with the requirements 
of Article 36 of the EEC Treaty is not as such deprived of its jus
tification within the meaning of that provision by virtue of the fact 
that it gives rise to the collection of fees of the kind descnDed by the 
national court. 

2. Such fees are not justified on the sole ground that they are charged in 
consequence of a measure adopted by the State which is justified 
within the meaning oi Article 36 of the EEC Treaty. 

3. Fees demanded of a parallel importer of pharmaceutical products 
either in the form of a single fee on the occasion of the registration of 
the pharmaceutical products which he proposes to import or in the 
form of an annual fee charged in order to meet the costs of pro
cedures intended to check whether the products subsequently 
marketed are identical to the registered product do not constitute 
charges having an effect equivalent to customs duties where those fees 
form part of a general system of internal fees charged both on the 
occasion of the registration of medicinal products produced in the 
Member State in question and on the occasion of the registration of 
medicinal products imported either directly by the manufacturer or 
his appointed importer or as what are known as parallel imports and 
where such fees are charged, in the case of parallel imports, in 
accordance with criteria identical or comparable to the criteria 
employed in determining the fees on domestic products. 
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4. Article 95 of the EEC Treaty is complied with where an internal tax 
applies in accordance with the same criteria, objectively justified by 
the purpose for which the tax was introduced, to domestic products 
and imported products so that it does not result in the imported 
product's bearing a heavier charge than that borne by the similar 
domestic product. The fact that a charge which meets those criteria 
has different effects on the cost prices of the various undertakings by 
reason of particular features of the economic structure of such under
takings which manufacture or market such products is irrelevant to 
the application of that provision. 
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JUDGMENT OF THE COURT (SECOND CHAMBER) 
OF 5 FEBRUARY 1981 1 

Staatssecretaris van Financien 
v Cooperatieve Aardappelenbewaarplaats GA 

(preliminary ruling requested 
by the Hoge Raad der Nederlanden) 

"VAT- Provision of services" 

Case 154/80 

Tax provisions - Harmonization of legislation - Turnover taxes - Common system 
of value-added tax - Provision of services - Basis of assessment - Consideration, 
directly linked to the service~ capable of being expressed in money and having a subjective 
value 

(Council Directive 671228, Arts 2 and 8 (a): Annex A, point 13) 

A provision of services is taxable within 
the meaning of the Second Directive on 
the harmonization of legislation of 
Member States concerning turnover 
taxes, when the service, in the terms of 
Art. 2 of that instrument, is provided 
against payment and the basi$· of 
assessment for such a service consists, in 
the terms of Article 8 (a) as amplified by 
point 13 of Annex A, of everything 
received in return for the provision of 
the service. There must therefore be a 
direct link between the service provided 
and the consideration received. Such 
consideration must be capable of being 

In Case 154/80 

expressed in money and have a subjective 
value since the basis of assessment for 
the provtston of services is the 
consideration actually received and not a 
value assessed according to objective 
criteria. 

Therefore there can be no question of 
any consideration within the meaning of 
Article 8 (a) of the directive in the case 
of a cooperative association running a 
warehouse for the storage of goods 
which does not impose any storage 
charge on its members for the service 
provided. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Hoge Raad der Nederlanden [Supreme Court of the Netherlands] for a pre
liminary ruling in the action pending before that court between 

I - lAnguage of the Ca.se: Dutch. 

ST M TSSECRETARIS vAN FINANCI£N [Secretary of State for Finance] 

and 

COOPERATIEVE AARDAPPELENBEWAARPLAATS GA, a cooperative association, 
Heinkenszand, 
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on the interpretation of Article 8 of the Second Council Directive of 11 April 
1967 on the harmonization of legislation of Member States concerning 
turnover taxes - Structure and procedures for application of the common 
system of value-added tax (Official Journal, English Special Edition 1967, 
p. 16), 

TiiE COURT (Second Chamber) 

in answer to the question referred to it by the Hoge Raad der N ederlanden 
by judgment of 25 June 1980, hereby rules: 

There can be no question of any consideration within th~ meaning of the 
opening words of subparagraph (a) of Article 8 of the Second Directive 
67/228 of the Council of 11 April 1967, on the harmonization of 
legislation of Member States concerning turnover taxes- Structure and 
procedures for application of the common system of value-added tax, 
(Official Journal, English Special Edition 1967, p. 16) in the case of a 
cooperative association running a warehouse for the storage of goods 
which does not impose any storage charge on its members for the service 
provided. 
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JUDGMENT OF THE COURT (SECOND CHAMBER) 
OF 7 MAY 1981 1 

Rumhaus Hansen GmbH & Co. 
v Hauptzollamt Flensburg 

(preliminary ruling reques.ted 
by the Finanzgericht Hamburg) 

"Tax arrangements applicable to spirits - Charging of reduced taxes" 

Case 153/80 

Tax provisions - Internal taxation - Granting of tax advantages in /a'lJOur of ~o"!estic 
products - Extension to products imported from other ~1ember States - Cntena - _ 
Advantages reserved to small producers of spirits -Rate of taxation reduced in terms oj 
quantities produced - Application to imported products originating with undertakings 
having the same production capacity 

(EEC Treaty, Art. 95) 

Anicle 95 of the EEC Treaty must 
be interpreted as meaning that tax 
advantages granted under the legislation 
of a Member State in favour of certain 
alcoholic products must be extended to 
similar products originating in other 
Member States which fulfil both the 
criterion of similarity which forms the 
basis of Article 95 and the conditions 
laid down under its national legislation 
for q_ualifying for the tax advantage in 
quesuon. 

In the tax advantage for domestic 
products is granted in terms of the 

I - Language I){ the Case: German. 

In Case 153/80 

quanuues produced in each production 
undertaking the same advantage must be 
granted in favour of productS from 
production units situated in other 
Member States which fulfil the same 
quantitative criteria. If that condition is 
fulfilled a Member State may not refuse 
that tax advantage on the basis of sup
plementary conditions derived from its 
legislation which a production unit 
situated in another Member State cannot 
fulfil by reason of its geographical 
situation or of the legislation on the 
production of spirits in force in that 
State. 

~EFERE~CE t~ the Coun under Article 177 of the EEC Treaty by the 
F•n.anzgenc~t [F•nance Coun] Hamburg for a preliminary ruling in the 
action pend1ng before that coun between · 

RUMHAUS HANSEN GMBH & Co., having its registered office in Flensburg, 
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and 

HAUPTZOLLAMT [Principal Customs Office] FLENSBURG 

· 01;1 the interpretation of Article 95 of the EEC Treaty in relation to the 
appljcation of the German Gesetz tiber das Branntweinmonopol [Law on the 
Monopoly in Spirits] of 8 April 1922, 

THE COURT (Second Chamber) 

in answer to the questions referred to it by the Finanzgericht Hamburg by 
order of 12 June 1980, hereby rules: 

1. Articl~ 95 of the EEC Treaty must be interpreted as meaning that tax 
advantages granted under the legislation of a Member State in favour 
of certain alcoholic products must be extended to similar products 
originating in other Member States which fulfd both the criterion of 
similarity which forms the basis of Article 9 5 and the conditions laid 
down under its national legislation for qualifying for the tax 
advantage in question. 

2. If the tax advantage for domestic products is granted in terms of the 
quantities produced in each production undertaking the same 
advantage must be granted in favour of products from production 
units situated in other Member States which fulfil the same 
quantitative criteria. If that condition is fulfilled a Member State may 
not refuse that tax advantage on the basis of supplementary conditions 
derived from its legislation which a production unit situated in 
another Member State cannot fulfil by reason of iu geographical 
situation or of the legislation on the production of spirits in force in 
that State. 
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JUDGMENT OF THE COURT 
0 F 27 MAy 19 8 1 I 

Amministrazione delle Finanze dello Stato 
v Essevi SpA and Carlo Salengo 
(preliminary ruling requested by 

the Corte d' Appello, M~lan) 

"System of taxation applicable to spirits" 

-Joined Cases 142 and 143/80 

I. Action /or foilure of a State to fulfil its obligations under the Treaty - Stage 
preceding commencement of proceedings - Reasoned opinion - Effict restricted to 
commencement of proceedings before Court - Exemption of Member Stute /rom 
compliance with its obligations - Not pennissible 

( EEC Treaty, Art. 169) 

2. Tax provisions - Internal taxation - System of diffcrential taxation of a discrimi
natory nature - Grant of tax advantages subject to conditions which can be satisfied 
on~y by domestic products - Prohibition 

( EEC Treaty, Art. 95) 

3. Tax provisions - Internal taxation - Rule against discrimination - Direct effect 
- Date on which rule took effict 

(EEC Treaty, Art. 95) 

4. Aids granted by Member States -Aid in fonn of tax discrimination -Authorization 
- Not pennissible 

(EEC Treaty, Arts 92, 93 and 95) 

5. Community law - Direct effect - National taxes incompatible with Community 
law - Refund - Detailed rules - Application of national law - Taking into 
account of any passing-on of tax - Whether pennissib/e 

1. Opinions delivered by the 
Commission pursuant to Article 169 
of the EEC Treaty have legal effect 
only in relation to the commencement 
of proceedings before the Court 

I - un~u.:agc: ..,( th~ Cues. lt.:ah.:an. 

against a State alleged to have failed 
to fulfil its obligations under the 
Treaty. The Commission may not, in 
the attitude which it adopts and in the 
opinions which it is obliged to deliver 
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under A nicle 169, exempt a Mcmber 
State from compliance with its 
obligations under the Treaty or 
prevent individuals from relying, in 
legal proceedings, on the rights 
conferred upon them by the Treaty in 
order to contest any legislative or 
administrative measures of a Member 
State which may be incompatible with 
Community law. 

., :\ wstcm of differcntial LaxJ.uon 
w her~ b) the grant of a lax exemption 
or the enjoyment of a reduced rate of 
taxation is conditional upon the 
possibility of inspecting production on 
national territory is discriminatory in 
nature and as such comes within the 
prohibition laid down by Article 95. 
The effect of such a condition which 
by definition cannot be satisfied by 
similar products from other Member 
States is to preclude those products in 
advance from qualifying for the tax 
advantage in question and to confine 
that advantage to domestic pro
duction. 

3. Under the third paragraph of Article 
95 of the EEC Treaty, the rule 
against discrimination set out in the 
first two paragraphs of that article 

In Joined C:1ses 142 :1nd 143/80 

became fully effective as from 
January 1962. After that date, a 
Member State could no longer be 
authorized to maintain in its tax law 
or fiscal practices any pre-existing 
discrimination in the system applicable 
to the imponation of productS 
originating in other Member States. 

4. Under the system of the EEC Treaty 
an aid, within the meaning of Anicles 
92 and 93, cannot be introduced or 
authorized by a Member State in the 
form of fiscal discrimination against 
products originating in other Member 
States. 

5. The protection of rights guaranteed 
by the Community legal order does 
not require an order for the recovery 
of taxes unduly levied to be granted 
in conditions which would involve an 
unjust enrichment of those entitled. 
There is nothing, from the point of 
view of Community law, to prevent 
national courts from taking account 
in accordance with their national law 
of the fact that it has been possible for 
taxes unduly levied to be incorporated 
in the prices of the undertaking liable 
for the tax and to be passed on to the 
purchasers. 

REFERENCES to the Couru under Article 177 of the EEC Treaty by the 
Corte d'Appello [Court of Appeal], Milan, for a preliminary ruling in the 
actions pending before that court between, 
on the one hand, 

AM!v1lNISTRAZIONE DELLE fiNANZE DELLO STATO 

and, 

on the other hand, 

E)SE\'J SrA, having its registered office in Milan (Case 142/80), 

and 

CARLO SALENGO, an undertaking established in Genoa (Case 143/80), 

on .the in~erp:etation of Article 95 of the EEC Treaty in relation to the 
Italian legislatton on the State tax on imported potable. spirits, 
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THE COURT 

in answer to the questions referred to it by the Corte d' Appello, Milan, by 
orders of 19 February 1980 hereby rules: 

1. Opinions delivered by the Commission pursuant to Article 169 of the 
EEC Treaty have legal effect only in relation to the commencement 
of proceedings before the Court against a State alleged to have failed 
to fulfil its obligations under the Treaty. The Commission may not, by 
attitudes adopted in the context of that procedure, release a Member 
State from its obligations or impair rights which individuals derive 
from the Treaty. 

2. A system of taxation of spirits organized in such a way as to confme 
exemptions or reduced rates of tax to domestic production alone 
constitutes discrimination prohibited by Article 9 5 of the EEC Treaty. 

3. Under the third paragraph of Article 9 5 of the EEC Treaty, the rule 
against discrimination set out in the ftrst two paragraphs of that 
article became fully effective as from 1 January 1962. A Member 
State could no longer be authorized to maintain after that date any 
pre-existing fiscal discrimination in the system applicable to the im
portation of potable spirits originating in other Member States. 
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JUDGMENT OF THE COURT 
OF 7 JULY 1981 1 

Rewe-Handelsgesellschaft Nord mbH and Rewe-Markt Steffen 
v Hauptzollamt K.iel 

~preliminary ruling requested 
by the Finanzgericht Hamburg) 

"Butter-buying cruises" 

Case 158/80 

1. Common Customs Tariff- Exemptions applicable to goods ~ontained in travellers' 
personal luggage - Conditions for the application - Origin of goods - Irrelevant 
- Traveller coming from a non-member country - Concept 

(Regulation No 1544/69 of the Counci4 as amended by Regulation No 3061178) 

2. Common Customs Tariff- Exemptions applicable to goods contained in travellers' 
personal luggage - Community rules exhaustive - Wider exemptions granted by a 
Member State - Not permissible 

(Regulation No 1544169 of the Counci4 as amended by Regulation No 3061178) 

3. Measures adopted by institutions - Regulations - Requirement to state reasons on 
which based - Insufficient statement of reasons 

(EEC Treaty, Art. 190; Council Regulation No 3022177) 

4. Tax provisions - Harmonizati~n of legislation - Exemptions /rom turnover tax and 
excise duty for goods contained in travellers' personal luggage - Conditions for the 
application - Travel between non-member country and the Community - Travel 
between Member States 

(Council Directives Nos 691169, 721230 and 7811032) 

5. Tax provisions - Harmonization of legislation - Exemptions /rom turnover tax and 
excise duty for goods contained in travellers' personal luggage - Residual power of 
Member States- Limits 

(Council Directives Nos 691169, 721230 and 78/1032) 

6. Community law - Direct effect - Individual rights - Safeguard - Availability of 
all national types of action 

I - l.angu:age of the Case: German. 
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1. The exemption provided for by Regu
lation No 1544/69, as last amended 
by Regulation No 3061/78, applies 
only to goods contained in the 
personal luggage of travellers coming 
from a non-member country. That 
exemption applies irrespective of the 
origin of the goods or the place from 
which they come and of the customs 
duties and taxes which they have 
borne prior to their importation into 
the territory of the Community. 
However, it is impossible to consider 
as a traveller coming from a non
member country, within the meaning 
of the regulation, a person who, 
during a cruise departing from a port 
of a Member State, does not call at a 
non-member country or who makes 
only a token call there and does not 
remain there for an appreciable 
period, that is to say, a period during 
which he has in fact an opportunity of 
making purchases. 

2. Regulation No 1544/69 of the 
Council of 23 July 1969 contams 
exhaustive rules on the exemption 
from customs duty of goods 
contained in the personal luggage of 
travellers coming from non-member 
countries and those rules do not leave 
Member States any power to grant, in 
the field covered by the regulation, 
any exemption wider than those 
provided for by the regulation. 

3. Article 190 of the EEC Treaty 
requt~es that regulations should 
contam a statement of the reasons 
which led the institution to adopt 
them, so as to make possible a review 
by the Court and so that the Member 
States and the nationals concerned 
may have knowledge of the 
conditions under which the 
Community institutions have applied 
the Treaty. 

A statement of reasons which does 
not provide any legal justification for 
the contested provisions of the regu
lation does not fulfil that requirement. 

4. (a) In the case of travel between 
non-member countries and the 
Community, the exemption 
provided for in Directive No 
69/169, as supplemented by 
Di,rectives Nos 72/230 and 
78/1032, on the harmoniz:nion of 
provisions laid down by law, regu
lations or administrative action 
relating to exemption from 
turnover tax and excise dutv on 
imports in international t'ravel 
may be granted only to travellers 
who arrive in the customs 
territory of the Community from 
a non-member country and in this 
case the circumstances in which 
the goods have been acquired are 
irreleva_nt to the grant of the 
exemptions. 

(b) In the case of travel within the 
Community, where the journey 
from one Member State to 
another involves transit through 
the territory of a non-member 
country or begins in a part of the 
territory of the other Member 
State in which the taxes to which 
the directive refers are not 
chargeable on goods which are 
consumed within that territory, 
the traveller must be able to 
establish that the goods 
transported in his luggage were 
acquired subject to the general 
conditions governing taxation on 
the domestic market of a Member 
State and do not qualify for any 
refund of turnover tax or excise 
duty. If the traveller is unable to 
provide the aforementioned proof 
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he may enjoy only the more 
restricted exemption provided for 
in the case of travel between non
member countries and the 
Community. 

5. In adopting Directive No 69/169, and 
Directives Nos 72/230 and 78/1032 
which supplement it, the Council 
intended gradually to establish a 
complete system of exemptions from 
turnover tax and excise duty for 
goods contained in travellers, personal 
luggage. Consequently in this field the 
Member States are left with only the 
restricted power given to them by the 
directives to grant exemptions other 
than those specified in the directives. 

6. Although the EEC Treaty has made it 
possible in a number of instances for 

In Case 158/89 

private persons to bring a direct 
action, where appropriate, before the 
Court of Justice, it was not intended 
to create new remedies in the national 
courts to ensure the observance of 
Community law other than those 
already laid down by national law. 
On the other hand the system of legal 
protection established by the Treaty, 
as set out in Article 177 in particular, 
implies that it must be possible for 
every type of action provided for by 
national law to be available for the 
purpose of ensuring observance of 
Community provisions having direct 
effect, on the same conditions 
concerning the admissibility and 
procedure as would apply were it a 
question of ensuring observance of 
national law. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
IVth Senate of the Finanzgericht [Finance Court] Hamburg for a preliminary 
ruling in the action pending before that court between 

1. REWE-HANDELSGESELLSCHAFT NORD MBH, 

2. REwE-MARKT STEFFEN, Kiel, 

and 

HAUPTZOLLAMT [Principal Customs Office] KIEL 

on the interpretation of Regulation (EEC) No 1544/69 of the Council of 
23 July 1969 on the tariff applicable to goods contained in travellers' 
personal luggage (Official Journal, English Special Edition 1969 (II), p. 359), 
Council Directive No 69/169/EEC of 28 may 1968 on the harmonization of 
provisions laid down by law, regulation or administrative action relating to 
exemption from turnover tax and excise duty on imports in international 
travel (Official Journal, English Special Edition 1969 (I), p. 232) and the 
validity of Council Regulation (EEC) No 3023/77 of 20 December 1977 on 

THE COURT, 

in answer to the questions referred to it by the Finanzgericht Hamburg, bv 
order of 5 June 1980, hereby rules: 

1. The exemption provided for by Regulation No 1544/69, as last 
amended by Regulation No 3061/78, applies only to goods contained 
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in the personal luggage of travellers coming from a non-member 
country. That exemption applies irrespective of the origin of the 
goods or the place from which they come and of the customs duties 
and taxes which they have borne prior 'to their importation into the 
territory of the Community. However, it is impossible to consider as a 
traveller coming from a non-member country, within the meaning of 
the regulation, a person who, during a cruise departing from a port of 
a Member State, does not call at a non-member country or who 
makes only a token call there and does not remain there for an 
appreciable period, that is to say, a period during which he has in fact 
an opportunity of making purchases. 

2. Regulation No 1544/69 of the Council of 23 July 1969 contains 
exhaustive rules on the exemption from customs duty of goods 
contained in the personal luggage of travellers coming from non-
3402936oceedings are, in sorestricted005member countries and those 
rules do not leave Member States any power to grant, in the field 
covered by the regulation, any exemption wider than those provided 
for by the regulation. 

3. Council Regulation No 3023/77 of 20 December 1977 on certain 
measures to put an end to abuses resulting fron1 the sale of agri
cultural products on board ship does not contain an adequate 
statement of the reasons on which it is based and is accordingly not 
valid. 

4. In the case of travel between non-member countries and the 
Community, the exemption provided for in Council Directive No 
69/169 of 28 May 1969 on the harmonization of provisions laid down 
by law, regulation or administrative action relating to exemption from 
turnover tax and excise duty on imports in international travel may be 
granted only to travellers who arrive in the customs territory of the 
Community from a non-member country and in this case the circum
stances in which the goods have been acquired are irrelevant to the 
grant of the exemptions. 

5. In the case of travel within the Community, where the journey from 
one Member State to another involves transit through the territory of 
a non-member country or begins in a part of the territory of the other 
Member State in which the taxes to which the directive refers are not 
chargeable on goods which are consumed within that territory, the 
traveller must be able to establish that the· goods transported in his 
luggage were acquired subject to the general conditions governing 
taxation on the domestic market of a Member State and do not 
qualify for any refund of turnover tax and/ or excise duty. If the 
traveller is unable to provide the aforementioned proof he may enjoy 
only the more restricted exemption provided for in the case of travel 
between non-member countries and the Community. 

6. In adopting Directive No 69/169, and the Second and Third 
D~ectives of 12 J'!ne 1972 and. o~ 10 December 1978 respectively 
which supplement Jt, the Council mtendcd gradually to establish a 
complete system of exemptions from turnover tax and excise duty for 
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goods contained in travelle~s' personal luggage. Consequently in this 

field the Member States are left with only the restncted power gtven 
to them by the directives to grant exemptions other than those 
specified in the directives. 

7. The system of legal protection established by the Treaty, as set out in 
Article 177 in particular, implies that is must be possible for every 
type of action provided for by national law to be available before the 
national courts for the purpose of ensuring observance of Community 
provisions having direct effect, on the same conditions concerning 
admissibility and procedure Is would apply were it a question of 
ensuring observance of national law. 
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JUDGMENT OF THE COURT (SECOND CHAMBER) 
25 NOVEMBER 1981 1 

Hauptzollamt Flensburg 
v Hermann C. Andresen GmbH & Co KG 

(reference for a preliminary ruling 
from the Bundesfinanzho£) 

(Fiscal system for spirits) 

Case 4/81 

1. Tax provisions- Internal taxation- Provisions of the Treaty- Scope- Charge 
not of a fiscal nature - Exclusion - Limits -

( EEC Treaty, Art. 9 5) 

2. Tax provisions - Internal taxation - Concept - Element of the sale price of a 
product subject to a monopoly and not in the nature of a fiscal charge - Exclusion 

( EEC Treaty, Art. 95) 

I. The scope of Anicle 95 of the EEC 
Treaty may not be so extended as to 
allow any kind of compensation 
between a tax created so as to apply 
to imported products and a charge of 
a different nature imposed, for 
example, for economic purposes on 
the similar domestic product. 

There may be an exception to that 
principle only where the imported 
product and the similar domestic 
product are both equally subject to a 
government tax which is introduced 

1 - l..anl!uJ.~c uf the C.lSc. Gcrm.tn. 

In Case 4/81 

and quantified by the public 
administration. 

2. The term "taxation'', contained in 
Anicle 95 of the EEC Treaty, must be 
regarded as covering, in so far as the 
selling price for spirits fixed by a 
national monopoly is concerned, only 
that pan of the price which the 
monopoly is required by law to remit 
to the State Treasury as a tax on 
spirits, determined as to amount, to 
the exclusion of all other elements or 
charges, economic or other, included 
in the calculation of the monopoly 
selling price. 

REFER~NCE to the Coun. under Article 177 of the EEC Treaty by the 
Bundesftnanzhof (Federal F1nance Coun) for a preliminary ruling in the 
action pending before that coun between 

H:\UPTZOLL~MT {Principal Customs Office) FLENSBURG 
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and 

HIRM.'\NN C ANDRF~.rN GMBI-1 & Co KG, whose registered office 1s 1n 
Flensburg, 

on ~he _interpretation of Article 95 of the EEC Treaty in relation to the 
applacauon of the German Law on the Spirits Monopoly (Branntwein
monopolgesetz) of 8 April 1922, 

THE COURT (Second Chamber), 

in answer to the questions referred to it by the Bundesfinanzhof by order of 
2 December 1980, hereby rules: 

The term "taxation", contained in Article 9S of the EEC Treaty, must be 
regarded as covering, in so far as the selling price for spirits fixed by a 
national monopoly is concerned, only that part of the price which the 
monopoly is required by law to remit to the State Treasury as a tax on 
spirits, determined as to amount, to the exclusion of all other elements or 
charges, economic or other, included in the calculation of the monopoly 
selling price. 
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JUDGMENT OF THE COURT 
16 DECEMBER 1981 1 

Pasquale Foglia 
v Mariella Novello 

(reference for a preliminary ruling 
from the Pretura, Bra) 

(Tax arrangements applying to liqueur wines) 

Case 244/80 

- Preliminary questions. - jurisdiction of national court - .t}ssessment of need to 
obtain an answer- Exclusive application of Community laU' 

(EEC Treaty, Art. 177) 

2. Preliminary questions - jurisdiction of Court of j1.Htice - Limlts - Questions 
rubmitted within the framework of procedural de-;Jices arranged b)' the parties -
Examination by the Court of Justice of its own jurisdiction 

(EEC Treaty, Art. 177) 

.~ember States - Application of Community law by a national court - Action 
relating to compatibility of Community law with the legislation of another Member 
State - Possibility of taking proceedings against the Member State concerned -
Appraisal on basis of the laws of the State in which the court is situated and of inter
national law 

4. Preliminary questions - Jurisdiction of the Court of Justice - Question designed to 
allow the national court to determine whether legislative provisions of another 
Member State are in accordance with Community law - Parties to the national 
proceedings- Special care to be taken by the Court of justice 

(EEC Treaty, Art. 177) 

' Preliminary questions - Jurisdiction of the Court of Justice - Conditions for 
exercise- Nature and objective of proceedings before national courts - No effect 

(EEC Treaty, Art. 177) 

· . - Lln~u~gC' of the C.1sC': h~ll:tn 
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I. According to th~ intended role of 
Artid~ 177 of the EEC T re:uy it is for 
the national court - by reason of the 
fact that it is seized of the substance 
of the dispute and that it must bear 
the responsibility for the decision to 
be taken - to assess, having regard 
to the facts of the case, the need to 
obtain a preliminary ruling to enable 
it to give judgment. In exercising that 
power of appraisal the national court, 
in collaboration with the Court of 
Justice, fulfils a duty entrusted to 
them both of ensuring that in the 
interpretation and application of the 
Treaty the law is observed. 
Accordingly the problems which may 
be entailed in the exercise of its power 
of appraisal by the national court and 
the relations which it maintains within 
the framework of Article 177 with the 
Court of Justice are governed 
exclusively by the provisions of 
Community law. 

2. The duty assigned to the Court by 
Article 177 is not that of delivering 
advisory opinions on general or 
hypothetical questions but of assisting 
in the administration of justice in the 
Member States. It accordinq:ly does 
not have jurisdiction to reply to 
questions of interpretation which are 
submitted to it within the framework 
of procedural devices arranged by the 
parties in order to induce the Court 
to give its views on cenain problems 
of Community law which do not 
correspond to an objective require
ment inherent in the resolution of a 
dispute. A declaration by the Court 
that it has no jurisdiction in such 
circumstances does not in any way 
trespass upon the prerogatives of the 
national court but makes it possible to 
prevent the application of the 

procedur~ under Article 177 for 
purl?oses other than those appropriate 
for 1t. 

Furthermore, whilst the Court of 
Justice must be able to place as much 
reliance as possible upon the 
assessment by the national court of 
the extent to which the questions 
submitted are essential, it must be in a 
position to make any assessment 
inherent in the performance of its 
own duties, in particular in order to 
check, as all courts must, whether it 
has jurisdiction. 

3. In the absence of provisions of 
Community law, the possibility of 
taking proceedings before a national 
court against ·a Member State other 
than that in which that court is 
situated, whose legislation is the sub
ject of a disagreement as to whether it 
is compatible with Community law, 
depends on the procedural law of the 
State in which the court is situated 
and on the principles of international 
law. 

4. In the case of preliminary questions 
intended to permit the national court 
to determine whether provisions laid 
down by law or regulation in another 
Member State are in accordance with 
Community law the· degree of legal 
protection may not differ according 
to whether such questions are raised 
in proceedings between individuals or 
in an action to which the State whose 
legislation is called in question is a 
party, but in the first case the Court 
of Justice must take special care to 
ensure that the procedure under 
Article 177 of the EEC Treaty is not 
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employed for purposes which were 
not intended by the Treaty. 

5. The conditions in which the Court of 
Justice performs its duties under 
Article 177 of the EEC Treaty are 
independent of the nature and 

In Case 244/80 

objective of proceedings brought 
before the national courts. Anicle 177 
refers to the "judgment" to. be given 
by the national court without laying 
down special rules as to whether or 
not such judgments are of a 
declaratory nature. 

REFERENCE to the Coun under Ani de 177 of the EEC Treaty by the 
Pretura [District Coun], Bra, for a preliminary ruling in the action pending 
before that coun between 

PASQUALE FoGLIA, Santa Vittoria d'Alba, 

and 

MARIELW\ NovELLO, Magliano Alfieri, 

on the interpretation of Anicles 177 and 95 of the EEC Treaty, 

THE COURT 

in answer to the questions submitted to it by the Pretore, Bra, by order of 
18 October 1980, hereby rules: 

1. According to the intended role of Article 177, an assessment of the 
need to obtain an answer to the questions of interpretation raised, 
regard being had to the circumstances of fact and of law involved in 
the main action, is a matter for the national court; it is nevertheless 
for the Court of Justice, in order to confum its own jurisdiction, to 
examine, where necessary, the conditions in which the case has been 
referred to it by the national court. 

2. In the absence of provisions of Community law, the possibility of 
taking proceedings before a national court against a Member State 
other than that in which that court is situated depends both on the 
procedural law of the latter and on the principles of international law. 

3. In the case of questions intended to pem..it the national court to 
determine whether provisions laid down by law or regulation in 
another Member State are in accordance with Community law the 
degree of legal protection may not differ according to whether such 
questions are raised in proceedings between individuals or in an action 
to which the Stat~ whose legislation is called in question is a party, but 
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in the first case the Court of Justice must take -special care to ensure 
that the procedure under Article 177 is not employed for purposes 
which were not intended by the Treaty. 

4. The circumstance referred to by the Pre tore, Bra, in his second order 
for reference does not appear to constitute a new fact which would 
justify the Court of Justice in making a fresh appraisal of its 
jurisdiction and it is therefore for the Pretore, within the framework 
of the collaboration between a national court and the Court of 
Justice, to ascertain in the light of the foregoing considerations 
whether there is any need to obtain an answer from the Court of 
Justice to the fifth question and, if so, to indicate to the Court any 
new factor which might justify it in taking a different view of its 
jurisdiction. · 
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JUDGMENT OF THE COURT 
19 JANUARY 1982 1 

Ursula Becker 
v Finanzamt Miinster-Innenstadt 

(reference for a preliminary ruling 
from the Finanzgericht Munster) 

(Effect of directives) 

Case 8/81 

1. Measures adopted by institutions- Directives- Effect- Non-implementation by a 
Member State - Right of individuals to rely upon the directive - Conditions 

(EEC Treaty, Art. 189) 

2. Measures adopted by institutions - Directives - Directive con/erring a margin of 
discretion on the Member States - Provisions which are severable and may be relied 
upon by individuals 

(EEC Treaty, Art. 189; Council Directive 771388) 

3. Tax provisions - Harmonization of laws - Turnover tax - Common system of 
value-added tax - Exemptions conforred by the Sixth Directive - Taxable persons' 
right of option- Implementation- Powers of the Member States- Limits 

(Council Directive 77/388, Art. 13 Band ~C) 

4. Tax provisions - Harmonization of laws - Turnover tax - Common system of 
value-added tax - Exemptions conforred by the Sixth Directive - Effects within the 
system of value-added tax , 

(Council Directive 77/388J 

5. Tax provisions - Harmonization of laws - Turnover tax - Common system of 
value-added tax - Exemptions conferred by the Sixth Directive - Exemption of 
transactions consisting of the negotiation of credit - Possibility of individuals' relying 
upon the relevant provision where the directive has not been implemented -
Conditions 

(Council Directive 771388, Art. 13 B (d) 1) 

I - Langu:&g~ of th~ C:&s~: G~rmJ.n 
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l. It would be incompatible with the 
binding effect which Article 189 of 
the EEC Treaty ascribes to directives 
to exclude in principle the possibility 
of the obligation imposed by it being 
relied upon by persons concerned. 
Particularly in cases in which the 
Community authorities have, by 
means of a directive, placed Member 
States under a duty to adopt a certain 
course of action, the effectiveness of 
such a measure would be diminished 
if persons were prevented from 
relying upon it in proceedings before 
a court and national courtS were 
prevented from taking it into 
consideration as an element of 
Community law. Consequently, : a' 
Member State which has not adopted 
the implementing measures required 
by the directive within the prescribed 
period may not plead; as against 
individuals, its own failure to perform 
the obligations which the directive 
entails. Thus, wherever the provisions 
of a directive appear, as far as their 
subject-matter is concerned, to be 
unconditional and sufficiently precise, 
those provisions may, in the absence 
of implementing measures adopted 
within the prescribed period, be relied 
upon as against any national provision 
which is incompatible with the 
directive or in so far as the provisions 
define rightS which individuals are 
able to assert against the State. 

2. Whilst the Sixth Council Directive 
77/388 on the harmonization of the 
laws of the Member States relating to 
turnover taxes undoubtedly confers 
upon the Member States varying 
degrees of discretion as regards 
implementing certain of itS provisions, 
individuals may not for that reason be 
denied the right to rely on any 
provisions which owing to their 
particular subject-matter are capable 
of being severed from the general 

body of provisions and applied 
separately. This minimum guarantee 
for persons adversely affected by the 
failure to implement the directive is a· 
consequence of the binding nature 
of the obligation imposed on the 
Member States by the third paragraph 
of Anicle 189 of the EEC Treaty. 
That obligation would be rendered 
totally ineffectual if the Member 
States were permitted to annul, as the 
result of their inactivity, even those 
effectS )which certain provisions of a 
directive are capable of producing by 
virtue of their subject-matter. 

3. Anicle 13 C of Directive 77/388 does 
not in any way confer upon the 
Member States the right to place 
conditions on or to restrict in any 
manner whatsoever the exemptions 
provided for by Part B. It merely 
reserves the right to the Member 
States to allow, to a greater or lesser 
degree, persons entitled to those 
exemptions to opt for taxation 
themselves, if they consider that it is 
in their interest to do so. 

4. The scheme of Directive 77/388 is 
such that on the one hand, by availing 
themselves of an exemption, persons 
entitled thereto necessarily waive the 
right to claim a deduction in respect 
of input tax and on the other hand, 
having been exempted from the tax, 
they are unable to pass on any charge 
whatsoever to the rerson following 
them in the chain o supply, with the 
result that the rightS of third parties in 
principle cannot be affected. 

5. As from 1 January 1979 it was 
possible for the provision concerning 
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the exempt~on from turnover tax 
of transactions consisting of the 
negotiation of credit contained in 
Article 13 B (d) 1 of Directive 77/388 
to be relied upon, in the absence of 
the implementation of that directive, 

In Case 8/81 

by a credit negotiator where he had 
refrained from passing that tax on to 
persons following him in the chain of 
supply, and the State could not claim, 
as against him, that it had failed to 
implement the directive. 

REFERENCE to the Court under Article 17,7 of the EEC Treaty by the 
Finanzgericht [Finance Court] MUnster for a preliminary ruling in the case 
pending before that court between 

URSULA BECKER, a self-employed credit negotiator, residing in Munster, 

and 

FINANZAMT MONSTER-INNENSTADT [Tax office, Munster Central], 

on the interpretation of Ani de 13 B (d) 1 of the Sixth Council Directive 
77 /388/EEC of 17 May 1977 on the harmonization of the laws of the 
Member States relating to turnover taxes - Common system of value-added 
tax: uniform basis of assessment (Official Journal 1977, L 145, p. 1), 

THE COURT 

in answer to the questions submitted to it by the Finanzgericht MUnster bv 
order of 27 November 1980, hereby rules: -

As from 1 January 1979 it was possible for the provision concerning the 
exemption from turnover tax of transactions consisting of the negotiation 
of credit contained in Article 13 B (d) 1 of the Sixth Council Directive 
77/388/EEC of 17 May 1977 on the harmonization of the laws of the 
Member States relating to turnover taxes - Common system of value
added tax: uniform basis of assessment to be relied upon, in the absence 
of the implementation of that directive, by a credit negotiator where he 
had refrained from passing that tax on to persons following him in the 
chain of supply, and the State could not claim, as against him, that it had 
failed to implement the directive. 
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JUDGMENT OF THE COURT 
1 APRIL 1982 I 

Staatssecretaris van Financien 
v Hong Kong Trade Development Council 

(reference for a preliminary ruling 
from the Hoge Raad der Nederlanden) 

(Refund of value added tax) 

Case 89/81 

Tax provisions - Hannonization of legislation - Tunzover taxes - Common system 
of value added tax - Taxable person - Concept - Person providing services free of 
charge - Excluded 

(Council Directive 671228, Art. 4) 

A person who habitually provides 
services for traders, free of charge in aJJ 
cases, cannot be regarded as a taxable 
person within the meaning of Anicle 4 of 

In Case 89/81 

the Second Directive on the harmon
ization of legislation of Member States 
concerning turnover taxes. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Hoge Raad der Nederlanden [~upreme Court of the Netherlands] for a pre
liminary ruling in the proceedings pending before that coun between 

STAATSSECRETARIES VAN FINANCI~N [Secretary of State for Finance] of the 
Netherlands 

and 

HoNG KoNG TRADE DEVELOPMENT CouNCIL, Amsterdam, 

I - l..tngu~gt of tht Case· Dutch. 

on the interpretation of Article 4 and the first sub-paragraph of Anicle 11 (2) 
of the Second Council Directive, 67 /228/EEC, of 11 April 1967, on the 
harmonization of legislation of Member States concerning turnover taxes -
Structure and procedures for application of the common system of value 
added tax (Official Journal, English Special Edition 1967, p. 16), 
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THE COURT, 

in reply to the questions submitted to 1t by the Hoge Raad by order of 
8 April1981, hereby rules: 

A person who habitually provides services for traders, in all cases free of 
charge, cannot be regarded as a taxable person within the meaning of 
Article 4 of the Second Directive. = 
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JUDGMENT OF THE COURT (FIRST CHAMBER) 
29 APRIL 1982 1 

Pabst & Richarz KG 
v Hauptzollamt Oldenburg 

(reference for a preliminary ruling 
from the Finanzgericht Hamburg) 

(Tax system applicable to spirits) 

Case 17/81 

1. Preliminary questions - Jurisdiction of the national coztrt - Ascertainment and 
appraisal of the focts of the case 

(EEC Treaty, Art. 177) 

2. Community law - Uniform application - Legal classification in Community law o./ 
a national measure - Independent classification 

J. Tax proviJions - lntern41 taxation - Discrimination betwee1J domestic products ~JnJ 
similar imported products - Prohibition - Scope - Relief for national products at 
the expense of similar imported products - Relief prohibited 

(EEC Treaty, Art. 95) 

4. Tax provisions - Internal taxation Selling price of a product covered by a 
national monopoly- Component in the nature of taxation forming part of that price 
- Tax on imported products - Tax corresponding to a non-tax component in the 
selling price of the similar product covered by the monopo(v - Discriminatory 
taxation - Relief by an equ'al amount for the two products - Continuation of 
discrimination 

(EEC Treaty, Art. 95, para. 1) 

5. Tax provisions - Internal taxation - Whether discriminatory taxation may come 
under a system of State aids - Application in any case of the tax provisions of the 
Treaty 

(EEC Treaty, Arts 92 and 95) 

I - unguagc: of Lhc Case: German 
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6. State monopolies of a commercial character - Specific provisions of the Treaty -
Matters covered - Activities intrinsically connected with the specific /unction of 
monopolies - Relief /or spirits on which tax was previously charged - Provisions 
not applicable 

(EEC Treaty, Art. 37) 

7. International agreements - Association Agreement between the EEC and Greece -
Prohibition of discrimination in taxation - Tax relief at the expense of products 
imported /rom Greece- Prohibition - Direct effict 

(EEC Treaty, Art. 95; Association Agreement between the EEC and Greece of 
9 july 1961, Art. 53 (1 )) 

1. It is not for the Court of Justice 'but 
for the national court to ascertain the 
facts which have given rise to the 
dispute and to establish the 
consequences which they have for the 
judgment which it is required to 
deliver. 

2. The legal classification in Community 
law of a national measure does not 
depend upon how that measure is 
viewed or appraised in the national 
context. The need to ensure that the 
provisions of the Treaty are applied in 
a uniform manner throughout the 
Community requires that they should 
be interpreted independently. 

3. Article 95 of the Treaty is intended to 
cover all taxation procedures which 
conflict with the principle of equality 
of treatment of domestic products and 
imported products. Accordinglr that 
provision applies to measures o relief 
which, within the framework of an 
increase in taxes on spirits, accord 
more favourable treatment to similar 
domestic products than to imported 
products even though such measures 

were adopted on the basis of 
administrative instructions. 

4. The term "taxation", contained in 
Article 95 of the Treaty. must be 
regarded as covering, in so far as the 
selling price for spirits fixed by a 
national monopoly is concerned, only 
that pan of the price which the 
monopoly is required by law to remit 
to the State Treasury as a tax on 
spirits, determined as to amount, to 
the exclusion of all other elements or 
charges, economic or other, included 
in the calculation of the monopoly 
selling price. 

It follows that a tax component 
included in the taxation of imported 
spirits and corresponding to a non-tax 
component in the selling price of 
spirits marketed by the Federal 
Monopoly Administration is discrimi
natory. Consequently if the same 
amount of relief is available in respect 
of different taxes imposed on 
imported spirits on the one hand and 
on the domestic spirits of a monopoly 
on the other the less favourable tax 
treatment of the imported spirits 
continues and the said discrimination 
subsists. 
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5. A measure carried out by means of 
discriminatory taxation, which may be 
considered at the same time as 
forming pan of an aid within the 
meaning of Article 92 of the Treaty, 
should in any case be governed by 
Article 95. 

6. The rules contained in Article 37 of 
the Treaty concern only activities 
intrinsically connected with the 
specific business of the monopoly in 
question. They are thus irrelevant to 
national provisions which have no 
connexion with such specific business, 
like those concerning relief for spiritS 
on which tax was previously charged. 

7. Anicle 53 (1) of the Agreement 
establishing an Association between 
the European Economic Community 
and Greece fulfils, within the 
framework of that Agreement, the 
same function as that of Article 95 of 
the Treaty. It forms pan of a group of 
provisions the purpose of which was 
to prepare for the. entry of Greece 
into the Community by the 
establishment of a customs union, by 

In Case 17/81 

the harmonization of agricultural 
policies, by the introduction of 
freedom of movement for workers 
and by other measures for the gradual 
adjustment to the requirementS of 
Community law. 
It accordingly follows from the 
wording of Article 53 (1), cited above, 
and from the objective and nature of 
the Association Agreement of which it 
forms part that that provision 
precludes a national system of relief 
from providing more favourable tax 
treatment for domestic spiritS than for 
those imported from Greece. It 
contains a clear and precise obligation 
which is not subject, in itS 
implementation or effectS, to the 
adoption of any subsequent measure. 
In those circumstances Article 53 ( 1) 
must be considered as directly 
applicable from the beginning of th~ 
third year after the entry into force of 
the Agreement, on which date all 
measures conflicting with that 
provision was, by vinue of its third 
subparagraph, to be abolished. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Finanzgericht [Finance Court] Hamburg for a preliminary ruling in the 
action pending before that court between . 

PABST & RlcHARZ KG, having its place of business at Elsfleth, 

and 

HAUPTZOLLAMT [Principal Customs Office] OLDENBURG, 

0BERFINANZDIREKTION HANNovER [Principal Revenue Office, Hanover], 
intervener, 

on the interpretation of Anicles 37 and 95 of the EEC Treaty, Article 53 (1) 
of the Agreement establishing an Association between the European 
Economic Community and Greece and of Articles 92 et seq. of the EEC 
Treaty in relation to the application of certain administrative measure5 
concerning the implementation of the German Law of 8 April 1922 on the 
Monopoly in Spirits (Gesetz uber das Branntweinmonopol), 

THE COURT (First Chamber) 

in answer to the questions submitted to it by the Finanzgericht Hamburg by 
order of 31 October 1981, hereby rules: 
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An importer of spirits coming from other Member States or from 
Greece may rely before a national court on the provisions of Article 9 5 
of the Treaty or of the f:t.rst subparagraph of Article 53 ( 1) of the 
Association Agreement with Greece against the application of national 
measures of tax relief for spirits, introduced on the basis of 

administrative instructions in connection with an alteration in the taxes 
on spirits following the adjustment of the national monopoly in spirits if 
such measures have the effect of according less favourable treatment to 
such spirits than to similar domestic products. 
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JUDGMENT OF THE COURT 
5 MAY 1982 1 

Gaston Schul Douane Expediteur BV 
v lnspecteur der lnvoerrechten en Accijnzen, Roosendaal 

(reference for a preliminary ruling 
from the Gerechtshof, 's-Hertogenbosch) 

(Turnover tax on the importation of goods supplied by private persons) 

Case 15/81 

1. Tax pro•visions - Hannonization of laws - Turnover tax - Common system of 
value-added tax - Value-added tax levied on the importation of products from 
another Member State supplied by a private person - NatJ1re of internal taxation -
Discriminatory character- Conditions 

(EEC Treaty, Arts 12~ 13 (2) and 95) 

2. Tax provisions - Hannonization of laws - Value-added tax - Common system of 
value-added tax - Value-added tax levied on the importation of products /rom 
another Member State supplied by a private person - Compatibility with the Treaty 
- Conditions -

(EEC Treaty, Art. 95; Council Directive .No 771388, Art. 1, poi71t 2) 
I 

J. Tax pro1:isions - Internal taxation - Discrimination - Prohibition - Value
added tax levied on the importation of products from another Member State supplied 
by a private person - Unlawfulness - Criteria 

(EEC Treaty, Art. 95) 

1. Value-added tax which a Member 
State levies on the imponation of 
products from another Member State 
supplied by a private person where no 
such tax is levied on the supply of 
similar productS by a rrivate person 
within the territory o the Member 

t - Langu.1gl' ol thC' C:tsl' _ Out.:h 

State of importation does not 
constitute a charge having an effect 
equivalent to a customs duty on 
imports within the meaning of Articles 
12 and 13 (2) of the Treaty but must 
be considered as an integral part of a 
general system of internal taxation 
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and its compatibility with Community 
law must be considered in the context 
of Anicle 95. Value-added tax 
constitutes internal taxation in excess 
of that imposed on similar domestic 
products within the meaning of 
Anicle 95 of the Treaty to the extent 
to which the residual pan of the 
value-added tax paid in the Member 
State of exportation which is still 
contained in the value of the product 
on importation is not taken into 
account. The burden of proving facts 
which justify the taking into account 
of the tax falls on the importer. 

2. Anicle 2, point l, of the Sixth 
Council Directive No 77 /388,' 
according to which "the imponation 
of goods" is to be subject to value
added tax, is compatible with the 
T rea tv and therefore valid since it 
must be interpreted as not constituting 
an obstacle to the obligation under 
.A.rtidc 95 of the Treaty to take into 
:tccount, fl..,r the purpose of applying 

In Clse 15/81 

value-added tax on the importation of 
products from another Member State 
supplied by a private person where no 
such tax is levied on the supply of 
similar products by a rrivate person 
within the territory o the Member 
State of imponation, the residual pan 
of the value-added tax paid in the 
Member State of exponation and still 
contained in the value of the product 
when it is imponed. 

3. Article 95 of the Treaty prohibits 
Member States from imposing value
added taX on the imponation of 
products from another Member State 
supplied by a private person where no 
such tax is levied on the supply of 
similar products by a private person 
within the territory of the Member 
State of imponation, to the extent to 
which the residual part of the value
added tax paid in the Member State 
of exportation and still contained in 
the value of the product '\\·hen it is 
imponed is not taken into account. 

REFERENCE to the Coun under Anicle 177 of the EEC Treaty by the 
Gerechtshof [Regional Coun of Appeal], 's-Hertogenbosch, for a pre
liminary ruling in the action pending before that court between 

GASTON SCHUL DOU.'\NE EXPEDITEUR BV 

and 

INSPF.< 't'F.UR DER INVOERRECHTEN EN AcCIJNZEN (Inspector of Customs and 
Excise], RoosENDAAL, 

on the interpretation of Articles 13 and 95 of the EEC Treaty and the 
validity of Article 2, point 2, of the Sixth Council Directive of 17 May 1977 
on the harmonization of the laws of the Member States relating to turnover 
taxes - Common system of value-added tax: uniform basis of assessment 
(Official Journal L 145, p. 1), 

THE COURT 

!n answer to the. questions referred to it by the Gerechtshof, 
s-Henogenbosch by Judgment of 19 December 1980, hereby rules: 
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1. Value-added tax which a Member State ievies on the importation of 
products from another Member State supplied by a private person 
where no such tax is levied on the supply of similar products by a 
private person within the territory of the Member State of import
ation does not constitute a charge having an effect equivalent to a 
customs duty on imports within the meaning of Articles 12 and 13 (2) 
of the Treaty. 

2. Value-added tax which a Member State levies on the importation of 
products from another Member State supplied by a private person 
where no such tax is levied on the supply of similar products by a 
private person within the territory of the Member State of import
ation constitutes internal taxation in excess of that imposed on similar 
domestic products within the meaning of Article 95 of the Treaty, to 
the extent to which the residual part of the value-added tax paid in 
the Member State of exportation which is still contained in the value 
of the product on importation is not taken into account. The burden 
of proving facts which justify the taking into account of the tax falls 
on the importer. 

3. Article 2, point 2, of the Sixth Council Directive No 77/388 of 17 
May 1977 is compatible with the Treaty and therefore valid since it 
must be interpreted as not constituting an obstacle to the obligation 
under Article 9 5 of the Treaty to take into account, for the purpose 
of applying value-added tax on the importation of products from 
another Member State supplied by a private person where no such tax 
is levied on the supply of similar products by a private person within 
the territory of the Member State of importation, the residual part of 
the value-added tax paid in the Member State of exportation and still 
contained in the value of t;he product when it is imported. 

4. Article 95 of the Treaty prohibits Member States from imposing 
value-added tax on the importation of products from other Member 
States supplied by a private person where no such tax is levied on the 
supply of similar products by a private person within the territory of 
the Member State of importation, to the extent to which the residual 
part of the value-added tax paid in the Member State of exportation 
and still contained in the value of the product when it is imported is 
not taken into account. 
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JUDGMENT OF THE COURT (FIRST CHAMBER) 
10 JUNE 1982 1 

R. A. Grendel GmbH 
v Finanzamt fiir Korperschaften in Hamburg 

(reference for a preliminary ruling 
from the Finanzgericht Hamburg) 

(Direct effect of directives - Value-added tax - Exemption) 

Case 255/81 

Tax provisions - Harmonization of laws - Turnover tax - Common system of value
added tax - Exemptions provided for in the Sixth Directive - Exemption for credit 
negotiation transactions - Possibility of individuals' relying on the appropriate provision 
in the event of the directive's not being implemented- Conditions (Council Directive 
771388, Art. 13 B (d) 1.) 

As from 1 January 1979 it was possible 
for the provision concerning the exemp
tion from turnover tax of transactions 
consisting of the negotiation of credit 
contained in Anide 13 B (d) 1. of 
Directive 77 I 388 to be relied upon, in 
the absence of the implementation of 

In Case 255/81 

that directive, by a credit negotiator 
where he had refrained from passing that 
tax on to persons following him in the 
chain of supply and the State could not 
claim, as against him, that it had failed 
to implement the directive. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Finanzgericht [Finance Court] Hamburg for a preliminary ruling in the case 
pending before that court between 

R. A. GRENDEL GMBH, represented by its Manager, Renate Grendel, residing 
in Hamburg, 

v 

FINANZAMT FOR KORPERSCHAFTEN IN HAMBURG [Tax Office for Corporations in 
Hamburg], Hamburg, 

on the interpretation of Article 13 B (d) 1. of the Sixth Council Directive 
77 I 388 of 17 May 1977 on the harmonization of the la~s of the Member 
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States relating to turnover taxes - Common ·syst.em of value-added tax: 
uniform basis of assessment, 

THE COURT (First Chamber) 

in answer to the question submitted to it by the Finanzgericht Hamburg by 
order of 4 September 1981, hereby rules: 

As from 1 January 1979 it was possible for the provision concerning the 
exemption from turnover tax of transactions consisting of the negotiation 
of credit contained in Article 13 B (d) 1. of the Sixth Directive 7 7 I 3 8 8 of 
17 May 1977 on the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value-added tax : 
uniform basis of assessment - to be relied upon, in the absence of the 
implementation of that directive, by a credit negotiator where he had 
refrained from passing that tax on to persons following him in the chain 
of supply, and the State could not claim, as against him, that it had failed 
to implement the directive. 
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JUDGMENT OF THE COURT (FIRST CHAMBER) 
1 JULY 1982 1 

B.A.Z. Bausystem AG 
v Finanzamt Miinchen fiir Korperschaften 

(reference for a preliminary ruling 
from the Finanzgericht Miinchen) 

(Value-added tax- Interest on account of late payment) 

Case 222/81 

Tax pro'O.-·isions - Harmonization of laws - Turnover taxes - Common system of 
value-added tax - Provision of services - Basis of assessment - Consideration for the 
seroice- Concept- Interest on account of late payment awarded by a judicial decision 
-Exclusion 

(Council Directive No 671228, Art. 8 (2)) 

The concept of consideration, which 
constitute!~ the basis of assessment for the 
pro\'ision of services as provided for in 
Article 8 (a) of the Second Directive on 
the harmonization of legislation of 
Member States concerning turnover 

In Case 222/81 

taxes, does not cover interest Jwardt"d to 
an undertaking by a judicial decis10n 
where such interest has been awarded to 
it by reason of the fact that the balance 
of the consideration for the services 
provided has not been paid in due time. 

REFERENCE to the Coun under Article 177 of the EEC Treaty by the 
Finanzgericht .Mtinchen (Finance Coun, Munich) for a prelimin:uy ruling in 
the action pending before that coun between 

B.A.Z. B:\USYSTEM AG, Zurich (Switzerland), 

and 

FINA!'4Z-\!\.1T MCNCHEN FOR KORPERSCHAFTEN [Munich Revenue Office f,.lr 
CorporJ.tions ], 

I - I .lrl!:ll.l~t· ,,f dtt· Cue. Gcrn1.1n 

on the interpr~tati.on ?f the term "consideration" in Anicle 8 (a) of the 
S~co~d Council. Dtr~cuve No 67 /228/EEC of 11 April 1967 on the harmo
niZation of legtslauon of Member States concerning turnover taxes -
Structure J.nd procedures for application of the common system of value
added tax (Official Journal, English Special Edition 1967, p. 16), 
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THE COURT (First Chamber), 

in answer to the question referred to it by the Finanzgericht Mtinchen by 
order of 30 June 1 9 81, hereby rules: 

The basis of assessment referred to in Article 8 (a) of the Second 
Council Directive of 11 April1967 on the harmonization of legislation of 
Member ·- States concerning turnover taxes does not include interest 
awarded to an undertakins by a judicial decision where such interest has 
been awarded to it by reason of the fact that the balance of the 
consideration for the services provided has not been paid in due time. 



- 251 -

JUDGMENT OF THE COURT (THIRD CHAMBER) 
15 JULY 1982 1 

Cogis (Compagnia Generale lnterscambi) 
v Amministrazione delle Finanze dello Stato 

(reference for a preliminary ruling 
from the Tribunate di Milanl>) 

(Tax treatment of whisky) 

Case 216/81 

1. Tax provisions - Internal taxation - Provisions of the Treaty - Objective 
(EEC Treaty, Art. 95) 

2. Tax provisions - Internal taxation - Provisions whose effect is to protect domestic 
production - Similar domestic and imported products - Concept of "similar 
products"- Flexible interpretation 

( EEC Treaty, first paragraph of Art. 9 5) . 

J. Tax provisions - National taxation - Provisions whose effect is to protect domestic 
production - Competing domestic and imported products - Concept of competing 
products - Criteria for apprt~isa/ 

(EEC Treaty, second part~graph of Art. 95) 

1. The first and second paragraphs of 
Anicle 95 of the Treaty complement 
the provisions on the abolition of 
customs duties and charges 1 having 
equivalent effect since their objective 
is to ensure the free movement of 
goods between the Member States 
under normal conditions of com
petition by eliminating any form of 
protection which may result in the 
application of internal taXation which 
discriminates against products from 
other Member States. In that respect 

I - language of the Case: Italian. 

Article 95 guarantees the complete 
neutrality of internal taxation as 
regards competition between domestic 
products and imponed products. 

2. The first paragraph of Article 95 must 
be interpreted widely so as to cover 
all taxation procedures which conflict 
with the principle of the equality of 
treatment of domestic products and 
imponed products; in order to do so 
it is therefore necessary to interpret 
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the concept of "similar products" 
with sufficient flexibility. Thus it is 
necessary to consider as "similar" 
products which have similar charac
teristics and meet the same needs 
from the point of view of consumers. 
It is accordingly necessary to 
determine the scope of the first 
paragraph of Article 95 on the basis 
not of the criterion of the strictly 
identical nature of the products but 
on that of their similar and 
comparable use. 

3. If the condition of similarity required 
by the first paragraph of Article 95 of 
the Treaty is not fully met the second , 
paragraph of that article has the 
function of covering all forms of 
indirect protection through taxation 
in the case of products which, without 
being similar within the meaning of 
the first paragraph, are nevertheless in 
competition, even partial, indirect or 
potential. 

In Case 216/81 

With regard to sp1r1ts for human 
consumption, spirits obtained from 
cereals and rum, as products of 
distillation, share with spirits obtained 
from wine sufficient common charac
teristics to form, at least in certain 
circumstances, an alternative choice 
for consumers. That finding con
stitutes sufficient ground for holding 
that such products are in competition 
with each other and that it is not 
permis~ible for taxation imposed on 
them io have a protective effect in 
favour of national production. In this 
respect it is important, disregarding 
any comparison of quantities con
sumed and imported, to take into 
consideration the potential market for 
the products in question in the 
absence of protective measures. 
Accordingly Article 95 prohibits a 
national system of taxation affecting 
differently imported whisky and 
domestic production of spirits 
obtained from wine. 

REFERENCE to the Court under Ani de 177 of the EEC Treaty by the First 
Civil Section of the Tribunale di Milano [District Court, Milan] for a pre
liminary ruling in the action pen<!ing before that court between 

C-oGIS (COMPAGNIA GENERALE lNTERSCAMBI) 

• 

and 

AMMINISTRAZIONE DELLE fiNANZE DELLO STATO 

on the interpretation of Article 95 of the EEC Treaty 

THE COURT (Third Chamber) 

in answer to the question referred to it by the First Civil Section of the 
T ribunale di Milano by order of 2 April 1981, hereby rules: 

Article 9 S prohibits a system of taxation affecting clifferendy whisky and 
other spirits. 
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JUDGMENT OF THE COURT (THIRD CHAMBER) 
15 JULY 19 8 2 1 

Felicitas Rickmers-Linie KG & Co. 
v Finanzamt fiir Verkehrsteuem, Hamburg 

(reference for a preliminary ruling 
from the Finanzgericht Hamburg) 

(Capital duties on the raising of capital - Nominal amount 
of company shares) 

Case 270/81 

1. Tax provisions - Harmonization of laws - Indirect taxes on. the raising of capital 
- Duty on contributions of capital to capital companies - Basis of assessment -
Reference to the nominal amount of the shares in the company - Concept of 
"nominal amount"- Community concept 

(Council Directive 691335, Art. 5 (2)) 

2. Tax provisions - Harmonization of laws - Indirect taxes on the raising of capital 
- Duty on contributions of capital to capital companies - Basis of assessment -
Reference to the nominal amount of the shares in the company - Conditions 

(Council Directive 691335, Art. 5 (2)) 

3. Measures adopted by the institutions 
implementation by the Member States 
implementing measures 

(EEC Treaty, Art. 189) 

1. The concept of "nominal amount" 
within the meaning of Anicle 5 (2) of 
Directive 69/335 concerning indirect 
taxes on the raising of capital is 
contained in a provision of 
Community law which does not refer 
to the law of the Member States in 

I - Lan~;uagr of the ~sc: German 

Directives - Effect Correct 
Effects on individuals of national 

order to determine its meaning and 
scope. The harmonization of taxes 
such as capital duty on the raising of 
capital, not only in relation to the 
rates but also to the structure thereof. 
implies that the basis of assessment is 
determined in each Member State on 
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the basis of objective criteria, having a 
uniform scope y.rithin the Community 
and free from the influence of 
national laws. - It follows that the 
interpretation of the concept at issue, 
considered in its entirety, may not be 
left to the discretion of each Member 
State. 

2. The shares in a company have a 
nominal amount within the meaning 
of Anicle 5 (2) of Directive 
69/335/EEC when the legal structure 
of the type of company to which the 
company concerned belongs includes 
amounts fixed in cash, intended to 
quantify the value of the m~mbers' 
contribution to the raising of capital 
in that company and to characterize 
in durable fashion the relations 
between the members and the 
company. 

In Case 270/81 

It is for the national court, taking into 
account the criteria for interpretation 
laid down by the Court of Justice, to 
c~ out the necessary appraisal both 
of the relevant national rules and the 
provisions of the company's docu
ments of constitution in order to 
establish whether that is the case. 

3. Whenever a directive is correctly 
implemented, its effects reach 
ipdividuals through the intermediary 
of the · implementing measures 
adopted ' by the Member State 
concerned, without its being necessary 
to examine the question whether the 
provision in question meets the 
conditions which must be fulfilled for 
individuals to be able to rely upon it 
before a national c:oun in the event of 
the directive's not being correctly 
implemented. 

REFERENCE to the Coun under Anicle 177 of the EEC Treaty by the 
Finanzgericht [Finance Court] Hamburg for a preliminary ruling in the 
action pending before that coun between 

FELICITAS RlcKMERS-LINIE KG & Co. 

v 

FINANZAMT FOR VERKEHRSTEUERN [Tax Office for Transfer Duties], HAMBURG, 
on the interpretation of Article 5 (2) of Council Directive 69/335/EEC of 17 
July 1969 concerning indirect taXes on the raising of capital (Official 
Journal, English Special Edition 1969 (II), p. 412), 

THE COURT (Third Chamber), 

in answer to the questions referred to it by the Finanzgericht Hamburg by 
order of 17 September 1981, hereby rules that: 



- 255 -

1. The shares in a company have a nominal amount within the meaning 
of Article 5 (2) of quective 69/335/EEC when the legal structure of 
the type of company to which the company concerned belongs 
includes amounts fixed in cash, intended to quantify the value of the 
members' contribution to the raising of capital in that company and to 
characterize in durable fashion the relations between the members and 
the company. 

2. It is for the national court, taking into account the criteria for in
terpretation laid down by the Court of Justice, to carry out the 
necessary appraisal both of the relevant national rules and the 
provisions of the company's documc~ts of constitution in order to 
establish whether that is the case. · 





- 257 -

JUDGMENT OF THE COURT 
26 OCTOBER 1982 1 

Hauptzollamt Mainz v 
C. A. Kupferberg & Cie. KG a, A,. 
(reference for a preliminary ruling 

from the Bundesfinanzhof) 

(Free trade agreements - Tax discrimination) 

Case 104/81 

1. International agreements - Agreements with the Community - Agreements on free 
trade- Performance by the Community institutions and the Member States 

(EEC Treaty, Art. 228 (2)) 

2. International agreements -Agreements with the Community - Community nature 
-Uniform application by the Community institutions and the Member States 

(EEC Treaty, Art. 228 (2)) 

3. International agreements - Agreements with the Community - Agreement between 
the EEC and the Portuguese R~ublic - Direct effict - Conditions - Criteria 

(EEC Treaty, Art. 228) 

4. International agreements - Agreeme1'tts with the Community - Direct effict -
Direct effict acknowledged by the courts of only one of the contracting parties -
Principle of reciprocity - Breach - Absence 

( EEC Treaty, Art. 228) 

.5. International agreements -Agreements with the Community - Establishment of an 
institutional frametJJork /or the purpose of implementing an agreement - Judicial 
application of the agreement not excLuded 

(EEC Treaty, Art. 228) 

6. International agreements - Agreements with the Community - Direct effict -
Safoguard clauses - No effect - Conditions 

(EEC Treaty, Art. 228) 

I - unguage of the Case: German. 
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7. International agreements - Agreements with the Community - Agreement bttween 
the EEC and the Portuguese Republic- Rule against tax discrimination in respect 
of imported products - Direct effict 

(EEC-Portugal Agreement o/22 July 1972, Art. 21, para. (1)) 

8. International agreements - Agreements with the Community - Agreement between 
the EEC and the Portuguese Republic- EEC Treaty- Distinct objectives- Rule 
against tax discrimination in respect of imported products - Interpretation given by 
the Court of Article 95 of the EEC Treaty - Transposition to the system of the 
Agreement - None 

(EEC Treaty, Art. '95; EEC-Portugal Agreement of 22 July 1972, Art. 21, 
para. (1 )) 1 

, 
9. International agreements- Agreements with the Community- Agreement between 

the EEC and the Portuguese Republic - Rule against tax discrimination in respect 
of imported products - Tax reduction allowed by the importing Member State -
Not applicable to products originating /rom Portugal- No similar national products 
in fact enjoying the benefit of the reduction - Discrimination - None 

(EEC-Portugal Agreement o/22 July 1972, Art. 21, para. (1)) 

10. International agreements -Agreements with the Community - Agreement between 
the EEC and the Portuguese Republic - Rule against tax discrimination in respect 
o/ imported products - Similar product - Community concept - Criteria of 
assessment 

(EEC-Portugal Agreement o/22 July 1972, Art. 21, para. (1)) 

1. The measures needed to implement 
the provisions of an agreement 
concluded by the Community are to 
be adopted, according to the state of 
Community law for the time being in 
the areas affected by the provisions 
of the agreement, either by the 
Community institutions or by the 
Member States. That is particularly 
true of agreements such as those 
concerning free trade where the 
obligations entered into extend to 
many areas of a very diverse nature. 

2. Since, according to Article 228 (2) of 
the Treaty, the Member States are 
bound, in the same manner as the 
institutions of the Community, by 
the international agreementS which 

the latter are empowered to 
conclude, they fulfil, in ensuring 
respect for commitments arising 
from an agreement concluded by 
the Community institutions, an 
obligation not only in relation to the 
non-member country concerned but 
also and above all in relation to the 
Community which has assumed 
responsibility for the due perform
ance of the agreement. That is why 
the provisions of such an agreement 
form an integral part of the 
Community legal system. 

It follows from the Community 
nature of such provisions that their 
effect in the Community may not be 
allowed to vary according to 
whether their application is 10 
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pr:lctice the responsibility of the 
Community institutions or of the 
Member States and, in the latter 
case, according to the effects in the 
internal legal order of each Member 
Statz which the law of that State 
assigns to international agreements 
concluded by it. Therefore it is for 
the Court, within the framework of 
its jurisdiction in interpreting the 
provisions of agreements, to ensure 
their uniform application throughout 
the Community. 

3. Neither the nature nor the structure 
of the Agreement between the EEC 
and the Portuguese Republic may 
prevent a trader from relying on one 
of its provisions before a court in the 
Community, especially as the answer 
to the question whether such a 
stipulation is unconditional and 
sufficiently precise tO have direct 
effect presupposes an analysis of the 
provision in the light of the object 
and purpose of the Agreement and 
of its context. 

4. According to the general rules of 
international law there must be bona 
fide performance of every agreement. 
Although each , contracting party 
is responsible for executing fully 
the commitments which it has 
undertaken it is nevertheless free to 
determine the legal means appro
priate for attaining that end in its 
legal system unless the agreement, 
interpreted in the light of its subject
matter and purpose, itself specifies 
those means. Subject to that reser
vation the fact that the courts of one 
of the parties to an international 
agreement concluded by the Com
munity consider that certain of the 

stipulations in the agreement are of 
direct application whereas the courts 
of the other party do not recognize 
such direct application is not in itself 
such as to constitute a lack of 
reciprocity in the implementation of 
the agreement. 

5. The mere fact that an agreement 
concluded by the Community has 
established a special institution:ll 
framework for consultations and 
negotiations between the contracting 
parties in relation to the im
plementation of the agreement is not 
in itself sufficient to exclude all 
judicial application of it. 

6. Apart from specific situations which 
may involve their application, the 
existence of safeguard clauses which 
enable the contracting parties to 
derogate from certain provisions of 
an international agreement con
cluded by the Community is not 
sufficient in itself to affect the direct 
applicability which may attach to 
cenain stipulations in the agreement. 

7. The first paragraph of Article 21 of 
the Agreement between the EEC and 
the Ponuguese Republic imposes on 
the Contracting Parties an uncon
ditional rule against discrimination 
in matters of taxation, which is 
dependent only on a finding that the 
products :1ffected by a particular 
system of taxation are of like nature, 
and the limits of which are the direct 
consequence of the purpose of the 
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· Agreement. As such this provision 
may be applied by a court and thus 
produce direCt effects throughout 
the Community. 

8. Although Article 21 of the 
Agreement between the EEC and the 
Portuguese Republic on Free Trade 
and Anicle 95 of the EEC Treaty 
have the same object inasmuch as 
they aim at the elimination of taX 

discrimination, both· provisions, 
which are moreover worded differ
ently, must however be considered 
and interpreted in their own context. 
Since the EEC Treaty and the 
Agreement on Free Trade pursue 
different -objectives, it follows that ' 
the interpretation given to Article 95 
of the Treaty cannot be applied by 
way of simple analogy to the 
Agreement on Free Trade~ 
The first paragraph of Article 11 
must therefore be interpreted 
according to its terms and in the 
light of the objective which it 
pursues in the system of free trade 
established by the Agreement. 

9. There is no discrimination within the 
meaning of the first paragraph of 
Article 21 of the Agreement between 
the Community and the Portuguese 

In Case 104/81 

Republic where a Member State 
does not apply to products orig
inating in Portugal a tax. reduction 
provided for certain classes of 
producers or kinds of products if 
there is no like product on the 
market of the Member State 
concerned which has in fact 
benefited from such reduction. 

10. For the purposes of its application in 
the Community the concept of 
similatity contained in the first 
paragraph of . Article 21 of the 
Agreement between the EEC and 
Portugal is one of Community law 
which must be interpreted uniformly 
and it is for the Court to ensure that 
this is the case. 
In view of the purpose of that 
provision products which differ inter 
se both as regards the method of 
their manufacture and their charac
teristics may not be regarded as like 
products within the meaning of the 
said provision. It follows that liqueur 
wines fortified with spirits on the 
one hand and wines resulting from 
natural fermentation on the other 
may not be regarded as like products 
wi~hin the meaning of the provision 
at ISSUe. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Bundesfinanzhof for a preliminary ruling in the action pending before that 
court between 

HAUPTZOLLAMT MAINZ 

and 

C. A. KuPFERBERG & CJE. KG A. A., Mainz, 

on the interpretation of the first paragraph of Anicle 21 of the Agreement 
made on 22 July 1972 between the EEC and the Portuguese Republic 
(Official Journal, English Special Edition (31 December) L 301, p. 166) and 
Anicle 95 of the EEC Treaty, 
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THE COURT, 

in answer to the question referred to it by the Bundesfinanzhof by order of 
24 March 1981, hereby rules: 

1. The flJ"St paragraph of Article 21 of the Agreement between the 
Community and Portugal is direcdy. applicable and capable of 
conferring on individual traders rights which the courts must protect. 

2. It must be interpreted according to its wording and in the light of the 
objective which it has in the context of the system of free trade 
established by the Agreement. 

3. The provision also applies to the importation of port wines. 

4. It must be interpreted as follows: 

(a) There is no discrimination within the meaning of the first 
paragraph of Article _ 21 of the Agreement between the 
Community and Portugal where a Member State does not apply 
to products originating in Portugal a tax reduction provided for 
certain classes of producers or kinds of products if there is no like 
product on the market of the Member- State concerned which has 
in fact benefited Jrom such reduction. 

(b) Products which differ both as regards the method of their man~
facture and their characteristics may not be regarded as like 
products. 
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JUDGMENT OF THE COURT 
7 DECEMBER 1982 1 

Commission of the European Communities 
v Italian Republic 

(Failure of a State to fulfil an obligation- Directive on the excise duty 
on manufactured tobacco) 

-
Case 41/82 

Member States - Obligations - Implementation of directh·es - Failure to fulfil -
Justification based on internal/ega/ system - Not possible 

(EEC Treaty, Arts 169 and 189, third paragraph) 

A Member State may not plead 
provastons, practices or circumstances 
existing in itS internal legal system in 

In Case 41/82 

order to justify a failure to comply with 
obligations and time-limits resulting from 
Community directives. 

CoMMISSION OF THE EuROPEAN CoMMUNITIES, represented by David Gilmour, 
Legal Adviser, acting as Agent, assisted by Guido Berardis, a member of its 
Legal Department, with an address for service in Luxembourg at the office 
of Oreste Montalto, Jean Monnet Building, Kirchberg, 

applicant, 

v 

ITALIAN REPUBLIC, represented by the Avvocatura delle Stato [Office of the 
State Advocate], in the person of Oscar Fiumara, with an address for service 
in Luxembourg at the Italian Embassy, 

defendant. 

I - Llngu.1ge .:>f tht C:1sc:. Ita han 

AP~LICATIO~ ~or a declaration that by not adopting within the prescribed 
penod the provisions needed to comply with Council Directive 72/464 of 
19 Decef!lber 1972 on taxes other than turnover taxes which affect the 
col?s.umpuon of manufactured tobacco (Official Journal Engl1·sh s · 1 
Edition L 303 a d 306 31 12 , pecia 
f ' n ' · · 1972, P· 1) - and Council Directive 77/805 

~8819 Decem~er 19!7 amending Directive 72/464 (Official Journal 1977 L 

EEC
, PT· 22), t e Itahan Republic has failed to fulfil its obligations under ~he 

reaty, 
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THE COURT 

hereby: 

1. Declares that by not adopting the provtstons needed in order to 
comply with Council Directives 7 2/464 of 1 9 December 19 7 2 and 
77/805 of 19 December 1977 on taxes other than turnover taxes 
which aHect the consumption of manufactured tobacco (Official 
Journal, English Special Edition, L .30.3 and .306, 31. 12. 1972, p. 1, 

and Official Journal 1977, L 338, p. 22), the Italian Republic has 
failed to fulfil its obligations under the Treaty; 

2. Orders the defendant to pay the costs. 
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JUDGMENT OF THE·COURT 
15 MARCH 1983 1 

Commission of the European Communities 
v Italian Republic ·· 

(Failure of a Member State to fulfil its obligations- Taxation of spirits) 

Case 319/81 

1. Tax provisions - Internal taxation - System of differential taxation - Whether 
permissible- Conditions -Pursuit of objectives compatible with Community law 
-Absence of discriminatory or protective character 

(EEC Treaty, Art. 95) 

2. Tax provisions - Internal taxation - Taxes whose effict is to protect domestic 
production - Competing domestic and imported products - Competing products -
Criteria of assessment -

(EEC Treaty, second paragraph of Art. 95) 

3. Tax provisions- Internal taxation·- System of differential taxation -Higher rate 
of tax borne by products covered by a designation of origin or provenance - .No 
protection of the designation of origin or provenance of similar or competing nationlll 
products - System of taxation not permissible 

(EEC Treaty, Art. 95) 

4. Tax pro-z:isions - Internal taxation - S;Ystem of differential taxation - Higher rate 
of tax home by luxury products - Whether permissible - Conditions 

(EEC Treaty, Art. 95) 

1. In its present stage of development 
Community law does not restrict the 
freedom of each Member State to 
by down tax arrangements which 
differentiate between cenain products 
on the basis of objective criteria. Such 
differentiation is compatible with 
Community law if it pursues 
objectives of economic policy which 

are themselves compatible with the 
requirements of the Treaty and its 
secondary legislation and if rhe 
detailed rules are such as to avoid anv 
form of discrimination, direct o.r 
indirect, in regard to imports from 
other Member States or any form of 
protection of competing domestic 
products. 
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2. As there are characteristics common 
to spirits of various types which are 
sufficiently marked for it to be said 
that they are at least panly or 
potentially in competition, taxation of 
them must not have the effect of 
protecting domestic products. For that 
purpose it is necessary to take into 
consideration the potential market of 
the products in question in the 
absence of protectionist measures and 
to ignore comparisons of consumption 
and import figures. 

3. As the products concerned are either· 
similar to or in competition with one 
another - which brings them within 
the scope of the second paragraph of 
Anicle 9 5 of the Treaty - a criterion 
for the charging of higher taxation, 
such as designation of origin or prov
enance, which by definition cannot 
ever be fulfilled by domestic products 
in the absence of rules protecting 
their designation of origin or prov
enance, cannot be considered to be 
compatible with the prohibition of 
discrimination laid down in that 
provision. 

In Case 319/81 

Such a system has the effect of 
excluding domestic products in 
advance from the heaviest taXation 
since they will never fulfil the 
conditions on which the higher rate is 
charged and it is entirely at the 
discretion of the national legislature, 
in choosing not to introduce a general 
system applicable to all spirits, to 
perpetuate that situation indefinitely 
regardless of similarities or differences 
in conditions of production, quality, 
price or 1competition between national 
products and those imported from 
other Member States. 

4. Member States have the right to 
adopt, whilst observing the relevant 
directives, a higher rate of VAT on 
luxury products as opposed to 
domestic or imported products not 
having that quality, provided, how
ever, that the criteria chosen to 
determine which category of products 
is to be more heavily taxed are not 
discriminatory as against imported 
products similar to or in competition 
with domestic products in the manner 
contemplated by the second para
graph of Article 95 of the Treaty. 

COMMISSION OF THE EUROPEAN COMMUNmES, represented by its Legal Adviser, 
Antonio Abate, acting as Agent, with an address for service in Luxembourg 
at the office of Oreste Montalto, a member of its Legal Depanment, 
Jean Monnet Building, Kirchberg, 

applicant, 

supponed by 

THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND, represented 
by J.D. Howes, of the Treasury Solicitor's Department, acting as Agent, 
with an address for service in Luxembourg at the British Embassy, 

Intervener, 

v 
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ITALIAN REPUBLIC, in the person of its Agent, Arnaldo Squillante, represented 
by Marcello Conti, Avvocato dello Stato, with an address for service in 
Luxembourg at the Italian Embassy, 

defendant, 

APPLICATION for a declaration under the second paragraph of Article 169 
of the EEC Treaty that the Italian Republic has failed to fulfil the obligations 
arisin~ _from Article 95 of the EEC Treaty as regards value-added tax (VAT) 
on sp1nts, 

THE COURT 

hereby: 

1. Declares that by applying a differential system of taxation to spiri~s 
on the basis of the criterion of designation of origin or provenance, md 

ursuance of Decree-Law No 58 of 4 March .1977 ~n ~alue-adde r the Italian Republic has failed to fulfu ItS obligatlODS under 
~icle 9 5 of the EEC Treaty as far as products imported from other 
Member States are concerned; 

2. Orders the defendant to pay the costs. 
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JUDGMENT OF THE COURT 
26 APRIL 1983 1 

Hauptzollamt Flensburg 
v Firma Hansen GmbH & Co. 

(reference for a preliminary ruling 
from the Bundesfinanzhof) 

(Tax arrangements applicable to spirits- Charging of reduced taxes) 

Case 38/82 

1. Tax provisions - lnt~nuJI taxation - Grant of tax advantages in favour of domestic 
products - Permissibility - Conditions - Extension to products imported from 
oth~r Member States - · -

(EEC Treaty, Art. 95) 

2. Tax provisions - Internal taxation - Lawfol· grant of tax advantages for domestic 
products - Extension to products import~d from other Member States - Conditions 

(EEC Treaty, Art. 95) 

1. In the present state of Community 
law Member States are not prohibited 
from granting ta.x advantages in the 
form of exemption from or reduction 
in duty in respect of certain kinds of 
spirits or certain categories of 
producers. However, Article 95 of the 
Treaty requires that such preferential 

I - Lancuace of the Case: German. 

arrangements be extended without 
discrimination to imported products 
meeting the same conditions as the 
domestic products for which the pref· 
erential treatment is granted and must 
not constitute indirect protection for 
domestic products. 
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2. Anicle 95 of the Treaty must be 
interpreted as meaning that, in order 
to qualify for a taX advantage 
available to domestic products which 
is permissible under Community law 
because it is not discriminatory 
inasmuch as the national provisions 

In Case 38/82 

do not prescribe for its grant a 
condition which only domestic 
production is capable of fulfilling, 
spirits imponed from other Member 
States muSt satisfy all the conditions 
of the provisions establishing the we 
advantage in question. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
VIIth Senate of the Bundesfina~zhof [Federal Finance Court] for a 
preliminary ruling in the action pending before that court between 

HAUPTZOLLAMT FLENSBURG 

and 

FIRMA HANSEN GMBH & Co., Flensburg, 

on the interpretation of Article 95 of the EEC Treaty, 

THE COURT, 

in answer to the questions referred to it by the Bundesfinanzhof by order of 
17 December 1981, hereby rules: _ 

Article 9 ~ of the Treaty must be interpreted as measning that, in the case 
of a . nabonal tax advantage which, since it is not discriminatory is 
perm.1ssible under Community law, spirits imported from other Mem'ber 
State.s. must, in orde!. to qualify for that advantage, satisfy all the 
cond1t1ons of the prOVISion by which it is established. 
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JUDGMENT OF THE COURT 
21]UNE1983 1 

Commission of the European Communities 
v French Republic 

(Fixing of retail selling prices of manufactured tobacco) 

Case 90/82 

Tax provisions - Harmonization of laws - Taxes other than turnover taxes which 
affict the consumption of manufactured tobacco- Directive No 721464- Fixing of the 
retail selling price of manufactured tobacco by national authorities within the framework 
of the national monopoly of retail sales - Adverse effect upon the competitive 
relationship between imported tobacco and tobacco distributed by the national monopoly 
- Not permissible 

(Council Directive No 721464, Art . .5 ( 1 )) 

Free movement of goods - Quantitative restrictions - Measures having equivalent 
effict - Price systems - Fixing of the retail selling price of manufoctured tobacco by 
national authorities within the framework of the national monopoly of retail sales -
Restriction of the freedom to import tobacco from other Member States - Not 
permissible 

(EEC Treaty, Art. 30) 

National monopolies of a commercial character - Duty to adjust - Scope - Fixing of 
the retail selling price of manufactured tob~cco by national authorities within the 
framework of the national monopoly of retail sales - Adverse effect upon the marketing 
of tobacco imported from other Member States - Not permissible 

( EEC Treaty, Art. 3 7) 

Although it remains lawful for a Member 
State to limit the effect of the principle 
of the free determination of the retail 
selling prices of manufactured tobacco 
by the manufacturer or importer, 
enshrined in Article 5 ( 1) of Directive 
No 72/464, by the application of any 
measures of a general nature intended to 
ensure control of the increase of prices, 

I - ungu.~ogr of thr Case: French. 

the power to fix tobacco prices reserved 
to the government of that State by 
national legislation within the scope of 
the provisions organizing the national 
monopoly of retail sales of manufactured 
tobacco, is incompatible with the scheme 
and objective of the directive and the 
interpretation of Article 5 ( 1) thereof to 
the extent to which that power, by 
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altering the selling price determined by 
the manufacturer or importer, allows the 
competitive relationship between im
ported tobacco and tobacco marketed by 
the national monopoly to be adversely 
affected. 

The exercise of that power is also 
contrary to Article 30 of the Treaty, 
inasmuch as it allows · the public 
authority, by a selective intervention as 

In Case 90/82 

regards tobacco prices, to restrict the 
freedom of importation of tobacco orig
inating in other Member States. It is 
furthermore contrary to Article 3 7 
inasmuch as the fixing of a price other 
than that determined by the manufac
turer or importer constitutes an extension 
to imported tobacco of a prerogative 
typical of the national monopoly, 
of such a nature as adversely to affect 
the marketing of imported tobacco 
under normal conditions of competition. 

COMMISSION OF THE EUROPEAN COMMUNITIES, represented by its Legal Adviser, 
Rene-Christian Beraud acting as Agent, assisted by Pierre Didier of the 
Brussels Bar with an address for service in Luxembourg at the office of 
Oreste Montalto, a member of the Legal Depanment, Jean Monnet 
Building, Kirchberg, 

applicant, 

v 

FRENCH REPUBLIC, represented by Noel Museux, Deputy Director of Legal 
Affairs at the Ministry of Foreign Relations, acting as Agent, and Alain 
Sonais, Foreign Affairs adviser at the Ministry of Foreign Relations, acting 
as Deputy Agent, with an address for service in Luxembourg at the French 
Embassy, 

defendant, 

APPLICATION for a declaration that the French Republic, by fixing retail 
selling prices of manufactured tobacco at a different level from that 
determined by the national manufacturers or by imponers has failed to fulfil 
its obligations under the EEC Treaty and under Council Directive No 
72/ 464/EEC of 19 December 1972 on taxes other than turnover taxes which 
affec.t the ~?nsumption of manufactured tobacco [Official Journal, English 
Spec1al Edauon, 1972 (31 December), L 303, p. 1], and in panicular Anicle 
S ( 1) thereof, 
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THE COURT 

hereby: 

1. Declares that the French Republic, by fixing the retail selling prices of 
manufactured tobacco at a different level from that determined by the 
manufacturers or importers bas failed to fulfil iu obligations under 
the EEC Treaty; 

2. Orders the French Republic to pay the costs. 
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JUDGME!'J C ()f THE COURT 
12 JULY 1983 1 

Commission ·of the European Communities 
v United Kingdom of Great Britain 

and Northern Ireland 

(Tax arrangements applying to wine) 

Case 170/78 

1. Tax provisions - Internal taxation - Taxation capable of indirectly protecting other 
products - Competing products- Assessment criteria -Present state of the market 
and possible developments 

(EEC Treaty, second para. of Art. 95) 

2. Tax provisions - Internal taxation - Taxation capable of indirectly protecting other 
products - Competing products - Possible degree of substitution - Assessment 
criteria - Consumer habits - Inadequate criterion 

(EEC Treaty, second para. of Art. 95) 

3. Tax provisions - Internal taxation - Taxation capable of indirectly protecting other 
products - Competing products - Beer and wine - Criteria for assessing 
competitive relationship 

( EEC Treaty, second para. of Art. 9 5) 

4. Tax provisions -Internal taxation -' ·Taxation capable of indirectly protecting other 
products - Competing products - Beer and wine - Still light wines made from 
fresh grapes and imported from other Member States - Wines subjected to an 
additional tax burden so as to protect domestic beer production - Not permissible 

(EEC Treaty, second para. of Art. 95) 

1. The second paragraph of Anicle 95 
applies to the treatment for tax 
purposes of products which, without 
fulfilling the criterion of similarity laid 
down in the first paragraph of that 
article, are nevertheless in compe-

1 - Languag~ of th~ Cas~: English. 

uuon, either partially or potentially, 
with certain products of the importing 
country. 

In order to determine the existence of 
a competitive relationship within the 
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meaning of the second paragraph of 
Article 95, i~is necessary to consider 
not only the present state of the 
market but· afso possible developments 
regarding the free movement of goods 
within the Community and the further 
potential for the substitution of 
products for one another which might 
be revealed by intensification of uade, 
so as fully to develop the comp
lementary features of the economies 
of the Member States in accordance 
with the objectives laid down by 
Article 2 of the Treaty. 

2. In measuring, for the purposes of the 
application of the second paragraph 
of Article 93 of the Treaty, the 
possible degree of substitution at-· 
tention must not be confined to 
consumer habits in a Member State or 
in a given region. Those habits, which 
are essentially variable in time and 
space, cannot be considered to be 
immutable; · the tax policy of a 
Member State must not therefore 
crystallize· given consumer habits so as 
to consolidate an advantage acquired 
by national industries concerned to 
respond to them. 

3. In view of .the substantial differences 
in the quality and, therefore, in the 
price of wines, the decisive competi
tive relationship, for the purposes of 
the application of the second 
paragraph of Article 95 of the Treaty, 

In Case 170/78 

between beer, a popular and widely 
consumed beverage, and wine must be 
established by reference to those 
wines which are the most accessible to 
the public at large, that is to say, 
generally speaking, the lightest and 
cheapest varieties. Accordingly, that is 
the appropriate basis for making fiscal 
comparisons by reference to the 
alcoholic strength or to the price of 
the two beverages in question. 

4. A national system of taXation under 
which eatcise duty on still light wines 
made from fresh grapes and imported 
from other Member States is levied at 
a higher rate, in relative ·terms, than 
on domestic beer production, 
inasmuch as the latter constitutes the 
most relevant reference criterion 
from the point of view of competition 
between substitute products, is 
incompatible with the second 
paragraph of Article 95 of the Treaty 
since it has the effect of subjecting 
imported wines to an additional tax. 
burden so as to protect domestic beer · 
production. 

The effect of a system of that kind is 
to stamp such wines with the 
hallmarks of luxury products which, 
in view of the tax burden which they 
bear, can scarcely constitute in the 
eyes of the consumer a genuine alter
native to the typical domestically 
produced beverage. 

CoMMISSION OF THE EuROPEAN CoMMUNmEs, represented by its Legal Adviser, 
Anthony McClellan, acting as Agent, with an address for service in 
Luxembourg at the office of Oreste Montalto, a member of its Legal 
Department, Jean Monnet Building, Kirchberg, 

applicant, 

supponed by the 

ITAUAN RE~uc, represented by Arnaldo Squillante, President of Section at 
the Consigtio di State (State Council] and Head of the Department for 
Contentious Diplomatic Affairs, acting as Agent, assisted by Marcello Conti, 
Avvocato delle State, with an address for service in Luxembourg at the 
Italian Embassy, 

Intervener, 



- 277 -
v 

UNITED KINODOM OF GREAT BRITAIN AND NORTHERN IRElAND, represented by 
R. N. Ricks, Assistant Treasury Solicitor, acting as Agent, assisted by Peter 
Archer QC, of Gray's Inn, with an address for service in Luxembourg at the 
British Embassy, 

defendant, 

APPLICATION for a declaration that the United Kingdom of Great Britain 
and Nonhero Ireland, by failing to repeal or amend its national provisions 
with regard to excise duty on still light :wine, has failed to fulfil its 
obligations under the second paragraph of Article 95 of the EEC Treaty, 

THE COURT 

hereby: 

1. Declares that, by levying excise duty on still light wines made from 
fresh grapes at a higher rate, in relative terms, than on beer, the 
United Kingdom of Great Britain and Northern Irelan~ has failed to 
fulfil iu obligations under the second paragraph of Article 9 5 of the 
EEC Treaty. 

2. Orders the Commission of the European Communities and thhe yni~ed 
Kingdom to bear th~ir own cos~. The. costs incurred by t e ta an 
Republic are to be pa.d by the Umted Kingdom. 
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JUDGMENT OF THE COURT 
14 FEBRUARY 1984 I 

Rewe-Handelsgesellschaft Nord mbH 
and Rewe-Markt Herbert Kureit 

v Hauptzollamter Flensburg, ltzehoe and Liibeck-West 
(reference for a preliminary ruling 
from the .Finanzgericht Hamburg) 

(Customs duty and tax exemptions applicable to goods contained 
in travellers' personal luggage - Goods purchased on ferries) 

Case 278/82 

1. Preliminary rulings - Reference to the Court - Need for a preliminary ruling -
Assessment by the national court 

(EEC Treaty, Art. 177) 

2. Common Customs Tariff- Exemptions applic:ab/e to goods containrd in the personal 
luggage of travellers - Goods purchased on board ferry-boats - Exemptions from 
customs duties, agricultural levies and other charges applicable to agricultural products 
- Conditions of application - Transport between a non-member country and the 
Community- Transport between Member States 

Tax provisions - Harmonization o/ legislation - Exemptions /rom turnover tax and 
excise duty - Goods contained in the personal luggage of travellers and purchased on 
board ferry-boats - Conditions of application - Transport between a non-member 
country and the Community -- Transport between Member States 

(Regulation No 1544/69 of the Counci4 as amended by. Regulation No 3061178, 
and Regulation No 1818175, Art. 1, as amended by Regulation No 2780178, and 
Art. 2; Council Directive 69/169) 

1. It is not for the Court to decide 
whether or not a reference for a pre
liminary ruling is necessary. In the 
context of the division of judicial 
functions between national courts and 
tribunals, on the one hand, and the 

Court of Justice, on the other, under 
Article 177 of the Treaty, it is, in fact, 
for the national court, which alone 
has a direct knowledge of the facts of 
the case :1nd of the arguments of the 
parties and which will h~ve to take 
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responsibility for giving judgment in 
the l·ase, to assess, on the basis of its 
full knowledge of the case, whether 
the questions of law raised in the 
proceedings pending before it are 
materi::d and whether a preliminary 
ruling is necessary to enable it to give 
judgment. 

2. In relation to transport by sea by ferry 
between a non-member country and a 
Member State: 

(a) Exemptions from customs duties, 
agricultural levies and other 
import charges applicable to 
agricultural products provided for · 
in Regulation No 1544/69 (as 
amended by Regulation No 
3061 /78) and in Article 1 of 
Regulation No 1818/75 (as 
amended by Regulation No 
2780/78) apply to goods con
tained in the personal luggage of 
travellers coming from a non
member country, irrespective of 
the origin of the goods and the 
place from which they come and 
the customs duties and taxes 
which they have borne prior to 
their importation into the territory 
of the Community. 

(b) The exemption from turnover tax 
and excise duties provided for in 
Council Directive 69/169 of 28 
May 1969 is granted to travellers 
who arrive in the customs 
territory of the Community from 
a non-member country and the 
circumstances in which the goods 
have been acquired are irrelevant 
to the grant of the exemption. 

In relation to intra-Community 
transport by ferry 

(a) Goods which have not yet been 
put mto free circulation and 

which are contained in travellers' 
personal luggage may not benefit 
from any exemption from customs 
duties on their importation into a 
Member State. 

(b) Directive 69/169, as amended, is 
to be interpreted as meaning 
that, in the context of intra
Community transport, goods 
contained in travellers' personal 
luggage and acquired in duty-free 
shops on board ferries operating 
regular services between Member 
States benefit, on importation, on 
the one hand, from exemption 
from turnover tax and excise 
duties and, on the other hand, 
from exemption from the other 
import charges applicable to agri
cultural products and referred to 
in Anicle 2 of Regulation No 
1818/75, subject to the limits as 
to value and quantity of the 
~xemptions granted to travellers 
coming from a non-member 
country. 

In relation to intra-Community trans
port by combined services comprising 
travel to a Member State by ferry and 
return by land (coach) to the Mf'mber 
State in which the journey began 

(a) Goods contained in travellers' 
personal luggage may not benefit 
from any exemption from customs 
duties on their importation when 
the traveller returns qy land to the 
Member State in which the 
journey began. 

(b) In principle, goods acquired free 
of turnover tax and excise duties 
in the course of intra-Community 
transport by combined ferry and 
coach services are to benefit from 
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the limited exemptions granted to 
travellers from a non-member 
country. However, no exemption 
m~y be granted in respect of such 
goods in a case where the stay in 

In Case 278/82 

the Member State through which 
the traveller passes is of a purely 
token nature and does not in bet 
provide an opponunity of making 
purchases. 

REFERENCE to the Court pursuant to Article 177 of the EEC Treaty by 
the Fourth Chamber of the Finanzgericht [Finance Coun] Hamburg for a 
preliminary ruling in the action pending before that court bet~reen 

(1) RE~'E-HANDELSGESELLSCHAIT NoRD MRH, Hohndorf, 

(2) REWE-MARKT HERBERT KuREIT, Niendorf, 

plaintiffs, 

and 

HAUPTZOUAMTER [Principal Customs Offices] FLENSBURG, lTZEHOE :\ND 

LOBECK-WEST, 

defendants, 

Party joined to the proceedings: 

FORDE-REEDEREI GMBH, Flensburg, 

on the interpretation of Regulation (EEC) No 1544/69 of the Council of 23 
July 1969 (as amended) on tpe tariff applicable to goods contained in 
travellers' personal luggage (Official Journal, English Special Edition 1969 
(II), p. 359), of Regulation (EEC) No 1818/75 of the Council of 10 July 
1975 on the agricultural levies, compensatory amounts and other import 
charges applicable to agricultural products and to certain goods resulting 
from their processing, contained in travellers' personal baggage (Official 
Journal 1975, L 185, p. 3) and of Council Directive 69/169/EEC of 28 May 
1969 (as amended) on the harmonization of provisions laid down by law, 
regulation or administrative action relating to exemption from turnover tax 
and excise duty on imports in international travel (Official Journal, English 
Special Edition 1969 (I), p. 232), 

THE COURT 

in answer to the questions referred to it by the Finanzgericht Hamburg by 
order of 4 August 1982, hereby rules: 
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Community law governing exemptions from customs duties, turnover tax, 
excise duties and agricultural levies and other import charges applicable 
to agricultural products, applicable to goods contained in travellers' 
personal luggage, must be interpreted as follows: 

I. In relation to tr:~nsport by sea by ferry between :J non-member 
country and a Member State 

(a) Exemptions from customs duties, agricultural levies and other import 
charges applicable to agricultural products 

The exemptions provided for in Regulation No 1544/69 (as amended by 
Regulation No 3061/78) and in Article 1 of ·Regulation No 1818/75 (as 

amended ·by Regulation No 2780/78) apply to goods contained in the 
personal luggage of travellers coming from a non-member country, 
irrespective of the origin of the goods and the place from which they 
come and the customs duties and taxes which they have borne prior to 
their importation into the territory of the Community. 

(b) Exemptions from turnover tax and excise duties 

The exemption provided for in Council Directive 69/169 of 28 May 
1969 is granted to travellers who arrive in the customs territory of the 
Community from a non-member country and the circumstances in which 
the goods have been acquired are irrelevant to the grant of the 
exemption. 

2. In rcl:uion to intra-Community tnnsport by ferry 

(a) Exemptions from customs duties 

Goods which have not yet been put into free circulation and which are 
contained in travellers' personal luggage may not benefit from any 
exemption from customs duties on their importation into a Member 
State. 

(b) Exemptions from turnover tax and excise duties, on the one hand, 
and exemptions from other import charges applicable to agricultural 
products and referred to in Article 2 of Regulation No 1818/7 5, on 
the other hand 
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Directive 69/1 ?9, as amende?, is to be interpreted as meaning that, in 
the context of mtra-Communtty transport, goods contained in travellers' 
person~) luggage and. acquired in duty-free shops on board ferries 
o~erattng regular servtces between Member States benefit, on import
att~n, on the one hand, from exemption from turnover tax and excise 
duttes and, ?n the othe~ hand, from exemption from the other import 
charges .applicable to agncultural products and referred to in Article 2 of 
Regulatton ~o 1818/75, subject to the limits as to value and quantity of 
the exempttons granted to travellers coming from a non-member 
country. 

J. In relation to intra-Community transport by combined services 
comprising travel to a Member State by ferry and return by land 
(coach) to the Member State in which the journey bega.JJ 

(a) Exemptions from customs duties 

Goods contained in travellers' personal luggage may not benefit from 
any exemption from customs duties on their importation when the 
traveller returns by land to the Member State in which the journey 
began. 

(b) Exemptions from turnover tax and excise duties, on the one hand, 
and exemptions from other import charges applicable to agricultural 
products and referred to .in Article 2 of Regulation No 1818/7 5, on 
the other hand 

In principle, goods acquired free of turnover tax and excise duties in the 
course of intra-Contmunity transport by combined ferry and coach 
services are to benefit from the limited exemptions granted to travellers 
coming from a non-member country. However, no exemption may be 
granted in respect of such goods in a case where the stay in the Member 
State through which the traveller passes is of a purely token nature and 
does not in fact provide an opportunity of making purchases. 
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JUDGMENT OF THE COURT 
14 FEBRUARY 1984 1 

Commission of the European Communities 
v Federal Republic of Germany 

(Failure of a State to fulfil its obligations - Exemptions from turnover tax 
and excise duties for goods contained in traveller's personal luggage -

"Butter-buying cruises") 

Case 325/82 

1. Action /or failure of a State to fulfil obligations - Procedure prior to the application 
to the Court - Fonnal invitation to submit observations - Reasoned opinion 
Purpose - Statement of reasons on which the opinion is based- Criteria 

(EEC Treaty, Art. 169) 

2. Member States - Obligations - Failure to fo(fil obligations -justification on basis 
of a possible failure to fulfil its obligations by another Member State - Not 
pennissib/e 

(EEC Treaty, Art. 169) 

J. Tax provisions - Hannonization of legislation - Exemption /rom tztrnover tax and 
excise duties - Goods contained in the personal luggage of travellers - Exhaustit'c 
Community rules- Scope 

(Council Directive 691169) 

4. Tax provisions - Hannonization of legislation - Exemption /rom turnover tax and 
excise duties - Goods contained in the personal luggage of travellers and purchased 
on board ships efficting excursions at sea - Grant of the exemption - Not 
pennissib/e 

(Council Directive 691169) 

1. In proceedings instituted by the 
Commission under Article 169 of the 
Treaty in respect of failure by a 
Member State to fulfil its obligations, 
rhe letter addressed by the Com
mission to a Member State formally 

inviting it to submit its observations 
and then the reasoned optmon 
delivered by the Commission must 
give the State in question an oppor
tunity to submit its observations and 
constitute an essential guarantee 
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provided by the Treaty; compliance 
with that guarantee is an essential 
formal requirement of the procedure 
under Article 169 of the Treaty. The 
opinion referred to in Article 169 
must be considered to contain a 
sufficient statement of reasons when it 
contains a coherent statement of the 
reasons which led the Commission to 
believe that the State in question has 
failed to fulfil an obligation under the 
Treaty. 

2. A Member State cannot plead the 
principle of reciprocity and rely on a 
possible infringement of the Treaty by 
another Member State in order to 
justify its own default. Nor, therefore, 
can . a Member State rely on the 
principle of reciprocity to contest the 
admissibility of an action brought 
against it for failure to fulfil its 
obligations. 

In Case 325/82 

3. Directive 69/169 contains exhaustive 
rules on exemptions from turnover tax 
and excise duties applicable to goods 
contained in the personal luggage of 
travellers crossing the frontiers of the 
Member States. Accordingly, the 
provisions of the directive cover all 
the exemptions from such charges 
applicable in international travel, 
regardless of the country from which 
the travellers come. 

4. By granting exemptions from turnover 
tax and excise duties in respect of the 
importation of goods contained in 
travellers' personal luggage and 
acquired free of tax on board ships 
entering the customs territory across 
the maritime frontier without their 
having in fact previously called at a 
port in another Member State or in 
a non-member country, a Member 
State infringes Directive 69/169, as 
amended. 

ci..)I\1MIS~ION OF rJ {E EUROPEAN CoMMUNITIES, represented by its Legal Adviser, 
Erich Zimmermann, with an address for service in Luxembourg at the office 
of Oreste lv1ontalto, a member of its Legal Depanment, Jean Monnet 
Building. Kirchberg, 

applicant, 

v 

FEDERAL REPUBLIC OF GERMANY, represented by Arved Deringer and Jochim 
Sedemund, Rechtsanwalte, 14 Heumarkt, D-5000 Cologne 1, with an 
address for service in Lux~mbourg at the Embassy of the Federal Republic of 
Germany, 20-22 Avenue Emile-Reuter, 

defendant, 

APP~I~ATION for .a declaration that the Federal Republic of Germany, by 
permattrng goods whrch have not borne turnover tax and excise duties to be 
sold during short cruises and excursions on the North Sea and the Baltic Sea 
to passengers wh'? then import them tax-free into the Federal Republic of 
Ger~~ny on thear re~urn, has failed to fulfil its obligations under the 
prov1s1ons of Commumty law governing taxes, 
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THE COURT 

hereby: 

1. Declares that the Federal Republic of Germany, by granting 
exemptions from turnover tax and excise duties in respect of the 
importation of goods contained in travellers' personal luggage and 
acquired free of tax on board ships entering the c~stoms territory 
across the maritime frontier without having in fact previously called at 
a port in another Member State or in a non-member country, has 
failed to fulfu its obligations under the EEC Treaty. 

2. Orders the· defendant to pay the costs. 
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JUDGMENT OF THE COURT 
22 FEBRUARY 1984 1 

Gerda Kloppenburg 
v Finanzamt Leer · 

(reference for a preliminary ruling 
from the Niedersachsisches Finanzgericht) 

(Effect of directives- Retroactive effect of an amendment) 

Case 70/83 

1. Community law- Principles - Legal certuinty 

2. Tax pro't:ision.( - Harmonization of laws - Turno1..:er tuxes - Common system of 
·valut•-udded tax - Exemptions pro7)ided for in the Sixth Dirccti-:_•e - Exemption for 
transactions consisting of the negotiation of credit - Possibility uf indr-v·iduals · rc(vmg 
on the appropriate provision in the event of the directive's not being implemented -
Extcn~ion of the period /or transposing the direct:"·z:e into national law- Effects 

(Council Directives 77/388, Art. 1 J B (d) 1 and 78/583, Art. 1) 

1. Community legislation must be un
equivocal and its application must be 
predictable for those V\'ho are subject 
to it. Postponement of the date of 
entrv into force of a measure of 
gen~ral application, although the date 
initially specified has J.lready passed, 
is in itself liable to undermine that 
principle. 

2. In the J.bsence of the implementation 
of Directive 77/3SS!EEC, the pro
vision concerning the exemption from 
turnover tax of the negotiation of 
credit contained in Article 13 B (d) l 
of that directive could be relied upon 
by a credit negotiator in relation to 
trJ.nsactions CJ.rried out between I 
jJ.nuary and 30 June 1978 where he 
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had refrained from passing the tax on 
to persons following him in the chain 
of supply. Directive 78/583 of 26 
June 1978, extending the period for 
implementing Directive 77/388, does 

In Case 70/83 

not have retroactive effect in relation 
to tra~sactions car~ied ?ut by 
economtc operators pnor to tts entry 
into force. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Niedersachsisches Finanzgericht [Finance Cdun, Lower Saxony], for a pre
liminary ruling in the proceedings pending before that court between 

GERDA KLOPPENBURG 

and 

FIN.A.NZAMT [Tax Officel] LEER, 

on the interpretation of Article 13 B (d) 1 of the Sixth Council Directive of 
17 May 1977 on the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value-added tax: uniform 
basis of assessment (Official Journal 1977, L 145, p. 1) and of Article 1 of 
the Ninth Council Directive, 78/583/EEC, of 26 June 1978 on the harmon
ization of the laws of the ~1ember States relating to turnover taxes (Official 
Journal 1978, L 194, p. 16), 

THE COURT 

hereby rules: 

In the absence of the implementation of the Sixth Council Directive, 
77 /388/EEC, of 17 May 1977 on the harmonization of the laws of the 
Member States relating to turnover tax - Common system of value
added tax: uniform basis of assessment, it was possible for the provision 
concerning the exemption of the negotiation of credit contained in 
Article 1 3 B (d) 1 of that directive to be relied upon by a credit 
negotiator in relation to transactions carried out between 1 January and 
30 June 1978 where he had refrained from passing that tax on to persons 
following him in the chain of supply. 
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JUDGMENT OF THE COURT 
28 FEBRUARY 1984 1 

Senta Einberger 
v Hauptzollamt Freiburg 

(reference for a preliminary ruling 
from the Finanzgericht Baden-Wiirttemberg) 

(Import turnover tax- Smuggled drugs) 

Case 294/82 

Tax pro•oisions - Harmonization of laws - Tl4mover tax - Common system of vaLue
added tax - Tax on importation -Application to the unlawful traffic in drugs - ]\lot 
permissible- Criminal sanctions for offinces - Power of the Member States 

(Council Directives 671228, Art. 2 and 771388, Art. 2) 

Illegal imports of drugs into the 
Community, which can give rise only to 
penalties under the criminal law, are 
alien to the provisions of the Sixth 
Directive on the harmonization of the 
laws of the Member States relating to 
turnover taxes - Common system of 
value-added tax: Uniform basis of 
assessment. Accordingly Article 2 thereof 
must. be interpreted as me<i:ning that 
no amport turnover tax anses upon 
the unlawful importation into the 
Community of drugs which are not 
confined within economic channels 

In Case 294/82 

strictly controlled by the competent 
authorities for use for medical and 
scientific purposes. That interpretation 
applies also to Article 2 of the Second 
Directive on the harmonization of value
added tax. 

That finding is without prejudice to the 
powers of Member States to impose 
appropriate penalties in respect of 
contraventions of their drugs laws, with 
all the attendant consequences, in 
particular fines. 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Finanzgericht [Finance Court] Baden-WUrttemberg for a preliminary ruling 
in the action pending before that court between 

I - Langu.1ge l>f thC' Case: Germ.1n 

SENT A EINBERGER, Schallstadt-Wolfenweiler , 

and 

HA.UPTZOLLAMT [Principal Customs Office] FREIBURG, 



/ l. - 292-/ i 
I 

) 
on I the interpretation of Anicle 2 (2} of the Sixth Council Directive of 
17) May 1977 on the harmonization of the laws of the Member ~tates 
relating to turnover taxes - Common system of value-added taX: u ntform 
basis of assessment (Official Journal 197.., L 145, p. 1), 

THE COURT, 

in answer to the question referred to it by the Finanzgericht Baden-Wtin
temberg by order of 29 October 1982, hereby rules: 

Article 2 of the Sixth Council Directive of 17 May 1977 on the harmo
nization of the laws of the Member States relating to turnover taxes -
Common system of value-added tax: Uniform basis of assessment 
(Official Journal 1977 L 145, p. 1) must be interpreted as meaning that 
no import turnover tax arises upon the unlawful importation into the 
Community of drugs not confmed within economic channels strictly 
controlled by the competent authorities for use for medical and scientific 
purposes. That interpretation applies also to Article 2 of the Second 
Directive on the harmonization of value-added tax. 
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JUDGMENT OF THE COURT 
10 APRIL 1984 1 

Commission of the European Communities 
v Kingdom of Belgium 

(Failure of a Member State to fulfil its obligations -
Sixth Directive on turnover taxes -Taxable amount) 

Case 324/82 

1. Action for failure of a State to fulfil its obligations - Compatibility of national 
measures with Community law - Consideration by the Commission - Duty to take 
action within a given period- None 

(EEC Treaty, Art. 169) 

2. Taxation provisions - Harmonization of legislation - Turnover taxes - Common 
system of value added tax - Basis of assessment - National derogations - Limits 

(Sixth Council Directive (771388/EEC), Arts 11 and 2 7 (1) and ( 5 )) 

1. As a general rule the Commission is 
not obliged to observe any given time
limits when considering the com
patibility of national measures with 
Community law and applying Article 
169 of the Treaty 

I 

2. The special measures which Member 
States may retain, by virtue of Anicle 
27 (1) and (5} of the Sixth Council 
Directive on the harmonization of the 
laws of the Member States relating to 
turnover taXes, in order to prevent 
certain types of tax evasion or 
avoidance may not in principle dero
gate from the basis for charging value 

Language of the Case. French. 

In Case 324/82 

added tax laid down in Article 11, 
except within the limits strictly 

. necessary for achieving that aim. 

National legislation "'·hich provides 
that the minimum basis of assessment 
for the sale of new cars is not to be 
lower than the catalogue price in 
force at the time when the tax falls 
due and which therefore excludes 
from consideration any form of price 
discount or rebate entails such a 
complete and general amendment of 
the basis of assessment that it is 
impossible to accept that it contains 
only the derogations needed to avoid 
the risk of tax evasion or avoidance. 

CoMMISSION OF THE EuROPEAN CoMMUNmES, represented by its Legal Adviser, 
David Gilmour, and Guido Berardis, a member of its Legal Deparunent, 
acting as Agent, with an address for service in Luxembourg at the office of 
Oreste Montalto, Jean Monnet Building, Kirchberg, 

applicant, 
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v 

KINGDOM OF BELGIUM, represented by the Minister for Foreign Relations, 
2 Rue Quatre-Bras, 1000 Brussels, in the person of Roben Hoebaer, 
Director at the Ministry of Foreign Affairs, Foreign Trade and Co-operation 
with Developing Countries, and Frans J. Wauters, Adviser at the Ministry of 
Finance, acting as Agents, with an address for service in Luxembourg at the 
Belgian Embassy, Residence Champagne, 4 Rue des Girondins, 

defendant, 

APPLICATION for a declaration that, by failing to comply with the 
provisions of Articles 11 and 27 of the Sixth Council Directive (77 /388/ 
EEC) of 17 May 1977 on the harmonization of the laws of the Member 
States relating to turnover taxes - Common system of value-added tax: 
uniform basis of assessment - (Official Journal, L 145, 13. 6. 1977) as 
regards the calculation of the basis for charging tax on cars, the Kingdom 
of Belgium has failed to fulfil its obligations under Community law, 

THE COURT 

hereby: 

1. Declares that, by ~ctaining the catalogue dprice -~ thfe basl:uf~r 
charging VAT on. car~, as a special me~ure erog~tmg ro~ . c c 
11 of the Sixth Duect1ve, when the requtreme~lts laid down m. Article 
27 ( 5) of the directive are not fulfilled, the Kingdom of Belpum has 
failed to fulfd its obligations under the EEC Treaty; 

2. Dismisses the remainder of the application; 

3. Orders the Kingdom of Belgium to pay the costs. 
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JUDGMENT OF THE COURT 
5 JUNE 1984 1 

Commission of the European Communities 
v Italian Republic 

(Implementation of a directive - Taxes which affect the consumption of 
manufactured tobacco) 

Case 280/83 

Member States - Obligations - lmplementaiion of directives - Failure to fulfil 
obligations -justification - Not permissible 

(EEC Treaty, Art. 169) 

A Member State may not plead 
provts1ons, practices or circumstances 
existing in its internal legal system in 

In Case 280/83 

order to justify a failure to comply with 
obligations and time-limits laid down in 
Community directives. 

CoMMISSION OF THE EuROPEAN CoMMUNITIES, represented by Guido Berardis, 
a member of its Legal Department, acting as Agent, with an address for 
service in Luxembourg at the office of Manfred Beschel, also a member of its 
Legal Department, Jean Monnet Buildil)g; Kirchberg, 

applicant, 

v 

lTALlAN REPUBLIC, represented by Arnaldo Squillante, President of Section J.t 

the Consiglio di Stato [State Council], Head of the Department for 
Contentious Diplomatic Affairs, acting as Agent, assisted by Oscar FiumarJ., 
Avvocato dello Stato, with an address for service in Luxembourg at the 
Italian Embassy, 

defendant, 

I - Langu.1gt' of tht' Cue: Italian 

APPL~CATIO~ for a declaration that, by failing to adopt within the 
prescnbed penod the measures needed to implement Council Directive 
79/32/EEC of 18 December 1978 on taxes other than turnover taxes which 
affect the consumption of manufactured tobacco the Italian Republic has 
failed to fulfil itS obligations under the EEC Treacy, 
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THE COURT 

hereby: 

1. Declares that, by failing to adopt within the prescribed period the 
provisions needed to comply with Council Directive 79/32/EEC of 
18 December 1978 on taxes other than turnover taxes which affect 
the consumption of manufactured tobacco (Official Journal 19 79, 
L 10, p. 8), the Italian Republic has failed to fulfd its obligations 
under the EEC Treaty; 

2. Orders the defendant to pay the costs. 
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JUDGMENT OF THE COURT 
10 JULy J 9H4 I 

Dansk Denkavit ApS 
v Ministeriet for Skatter og Afgifter 
(reference for a preliminary ruling 

from the 0stre Lands'ret) 

(Turnover tax (VAT): Internal system- Rules applicable to imports) 

Case 42/83 

Tax pro•visions - Harmonization of laws - Turnover taxes - Common .r;ystem of 
value added tax - Different accounting periods and time-limits /or payment prescribed 
by a fofember State for VAT on imports and VAT on domestic transactions -
Permissibility- Compatibility with Article 95 of the Treaty 

(EEC Treaty, Art. 95; Council Directi't•e 771388) 

1. The Sixth Council Directive (77 /388/ 
EEC) on the harmonization of the 
laws of the Member States relating to 
turnover taxes does not prevent a 
Member State from laying down, in 
respect of value-added tax on imports, 
accounting periods and periods for 
payment which are different from the 
periods allowed for payment of the 
net tax liability under the internal 
system. 

2. Differences in the time-limits pre
scribed by national legislation with 
regard to the taxation of imports anJ 
taxation of domestic transactions . . . 
may, tn certam Circumstances, con-

In Case 42/83 

stitute an infringement of Anicle 95 
of the Treaty. Nevertheless, tax 
periods which serve as a basis for 
calculating the net tax position of 
each taxable person under the internal 
system need not, as Community 
legislation stands at present, be taken 
into nmsideration in the comparison 
of the periods for payment. Thus, 
l~gisLnion which lays down in re~p<:ct 
of value-added tax on imports 
accounting periods and periods for 
payment v.rhich are different from the 
periods allowed for payment of the 
net tax liabilitv under the internal 
svstem does no"t entail discrimin;nion 
V:.ithin the meaning of .Article 9 5 of 
the Treaty. 

REFERENCE to the Court under Article 177 of the EEC Treaty by 
the 0stre Landsret [Eastern Division of the Danish High Court] for a 
preliminary ruling in the proceedings pending before that coun between 

DANSK DENKAVIT APS 
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and 

MINISTERIET FOR SKATIER oc AFGIFTER [Ministry for Fiscal Affairs] 

on the interpretation of the Sixth Council Directive of 17 May 1977 on the 
harmonization of the Ia ws of the Member States relating to turnover taxes 
(77 /388/EEC) and Article 95 of the EEC Treaty, . 

THE-COURT, 

; ... reply to the questions submitted to it by the 0stre Landsret by order of 
l March 1983, hereby rules: 

1. The Sixth Council Directive (77 /388/EEC) of 17 May 1977 on the 
harmonization of the laws of the Member States relating to turnover 
taxes does not prevent a Member State from laying down in respect 
of VAT on imports accounting periods and periods for payment which 
are different from the periods allowed for payment of the net tax 
liability under the internal system. 

2. Differences in time-limits laid down by national legislation with regard 
to the taxation of imports and taxation of domestic transactions may, 
in certain circumstances, co~titute an infringement of Article 9 5 of 
the Treaty. Nevertheless, tax periods which serve as a basis for calcu
lating the net tax position of each taxable person under the internal 
system need not, as Community legislation stands at present, be taken 
into consideration in the comparison of the periods for payment. 
Thus, there is nothing in legislation such as that described by the 
national court which is capable of constituting discrimination within 
the meaning of Article 9 5 of the Treaty. 

:I 
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JUDGMENT OF THE COURT 
3 OCTOBER 1984 1 

Commission of the European Communities 
v Italian Republic 

(Implementation of a directive - Mutual assistance in relation to VAT) 

Case 279/83 

Member States - Obligations - Failure to i1nplement directives - Justification -
lnsu/fuiciency 

(EEC Treaty, Art. 169) 

A Member State cannot rely. on 
provisions, practices or situations m its 
internal legal system to justify a failure 

In Case 279/83 

to comply with obligations or time-limits 
imposed by Community directives. 

CoMMISSION OF THE EuROPEAN CoMMUNITIES, represented by Guido Berardis, 
a member of its Legal Depanment, acting as Agent, with an address for 
service in Luxembourg at the office of Manfred Beschel, a member of its 
Legal Depanment, Jean Monnet Building, Kirchberg, 

applicant, 

v 

ITALIAN REPUBLIC, represented by its Government in the person of Arnaldo 
Squillante, President of Chamber at the State Council, Head of the 
Depanment for Contentious Diplomatic Affairs, Treaties and Legislative 
Matters at the Ministry of Foreign Affairs, acting as Agent, assisted by 
0. Fiumara, Avvocato dello Stato, with an address for service in Luxem
bourg at the Italian Embassy, 5 Rue Marie-Adelaide, 

defendant, 

I - Languagt of thC' Case: luhan. 

APPLICATION for a declaration that the Italian Republic, by failing to 
adopt within the period prescribed the measures needed to comply with 
C?unc.il Directive No 79/1071/EEC o_f 6 December 1979 amending 
Dtrecuve No 76/308/EEC on mutual assistance for the recovery of claims 
resulting from. operations _forming pan of the system of financing of the 
Eu~opean Agncultural. Gutda~c~ and Guarantee Fund, and of agricultural 
levaes and customs duues (Offtc1al Journal 1979, L 331, p. 10) has failed to 
fulfil its obligations under the EEC Treaty, ' 
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THE COURT 

hereby: 

1. Declares that by failing to adopt within the period prescribed the 
measures needed to comply with Council Directive No 79/1071 of 
6 December 1979 amending Directive No 76/308 on mutual 
assistance for the recovery of claims resulting from operations 
forming part of the system of fmancing of the European Agricultural 
Guidance and Guarantee Fund, and of agricultural levies and customs 
duties, the Italian Republic has failed to fulfil its obligations under the 
EEC Treaty; 

2. Orders the defendant to pay the costs. 
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JUDGMENT OF THE COURT (FIFTH CHAMBER) 
11 DECEMBER 1984 1 

Criminal proceedings against Jan Gerrit Abbink 
(reference for a preliminary ruling 

from the Arrondissementsrecbtbank, Arnhem) 

(Temporary importation of motor vehicles -
Exemption from import duty) 

Case 134/83 

Free movement of goods- National legislation prohibiting residents from using vehicles 
admitted under temporary importation rules - No exception for use without intmtion of 
evading tax - Compatibility with the Treaty - Period concerned 

(Council Directive No 831182/EEC) 

The rules of the EEC Treaty relating to 
the free movement of goods do not 
preclude national legislation from im
posing on persons residing in the 
territory of a Member State a pro
hibition, subject to criminal penalties, on 
the use of motor vehicles admitted under 
temporary importation arrangements and 
thus exempt from payment of value-

In Case 13.4/83 

added tax, even if that legislation makes 
no exception for cases in which such 
vehicles are used without any intention 
of evading tax. 

That statement applies orily to the period 
before the entry into force of Council 
Directive No 83/182/EEC, which gov
erns the matter as from that date. 

REFERENCE to the Court under Anicle 177 of the EEC Treaty by the 
Arrondissementsrechtbank [District Court], Arnhem, for a preliminary ruling 
in the criminal proceedings pending before that court against 

jAN GERRIT ABBINK, Rijnsburg, Netherlands, 

I - Langu~oge of the Cue: Dutch. 

on the interpretation ?f provisions of the EEC Treaty relating to the free 
fovement of ~oods _with regard to national legislation making it an offence 
or persons resident In. the territory of a Member State to use motor vehicles 
~overed by ~emporary Import rules. and consequently imported free of import 

uty, even If such temporary use IS made without any intention of evading 
tax, 
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THE COURT (Fifth Chamber) 

in answer to the question submitted to it by the ArrondissementSrechtbank, 
Arnhem, by an order dated 30 May 1983, hereby rules: 

The rules of the EEC Treaty relating to the free movement of goods do 
not preclude national legislation from imposing on persons residing in 
the territory of a Member State a prohibition, subject to criminal 
penalties, on the use of motor vehicles admitted under temporary impor
tation arrangements and thus exempt from payment of value added tax, 
even if that legislation makes no exception for cases in which such 
vehicles are used without any intention of evading tax. 
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Case 253/83 

Sektkellerei C. A. Kupferberg & Cie KG a. A. 
v 

Hauptzollamt Mainz 

(reference for a preliminary ruling 
from the Finanzgericht Rheinland-Pfalz) 

'Tax system with regard to spirits' 

Summary 

Fiscal legislation - Internal taxation - National spirits monopoly -De facto reduction in 
selling price - Compatibility with the EEC Treaty and the Agreements between the EEC and 
Spain and between the EEC and the Portuguese Republic- Conditions 
(EEC Treaty, Art. 37 and Art. 95; Agreement between the EEC and Spain o/29 june ! 9.-2, 
Art. 3; Agreement between the EEC and the Portuguese Republic o/22 july 1972, Art. 21) 

Articles 95 and 37 of the EEC Treaty, 
Article 21 of the Agreement between the 
EEC and the Portuguese Republic and 
Article 3 of the Agreement between the 
EEC and Spain must be interpreted as not 
precluding the de facto reduction made in 
the selling price of spirit sold by the Federal 

Monopoly Administration in a given renL-.,d 
provided that the rate of taxation actu:1lly 
applied to imported products during that 
period did not exceed the rate of taxation 
actually levied on corresponding domestic 
products. 

JUDGMENT OF THE COURT (Fourth Chamber) 
1 5 January 1 9 8 5 ::-

In C:1se 253/~3 

RFFERE~CE to rhc Court under Article 177 of the EEC Treaty by the finan7-
gericht Rhe1nbnd-Pfal7 lFinance Court, Rhineland-Palatinate] for a prelimin.:n~ 
ruling in the rroceedings rending before that court berween 

Sektkellerei C. A. Kupferberg & Cie KG a. A. 

and 

Hauptzollamt Mainz [Principal Customs Office, Mainz], 



- 304 -

on the interpretation of Articles 37 and 95 of the EEC Treaty, Article 3 of the 
Agreement of 29 June 1970 between the EEC and Spain (Official Journal L 182, 
p. 4) and the first paragraph of Article 21 of the Agreement of 22 July 197 2 
betv.-een the EEC and the Portuguese Republic (Official Journal L 301, p. 165) 
with regard to the implementation of certain measures in the field of the 
Branntweinmonopolgesetz [Law on the Monopoly in Spirits] of 8 April 1922, 

THE COURT (Fourth Chamber), 

in answer to the question referred to it by the Finanzgericht Rheinland-Pfalz by 
order of 6 October 1983, hereby rules: 

Articles 9 5 and 3 7 of the EEC Treaty, Article 21 of the Agreement between the 
EEC and the Portuguese Republic and Article 3 of the Agreement between the 
EEC and Spain must be interpreted as not precluding the de facto reduction made 
in the selling price of spirits sold by the Federal Monopoly Administration during a 
given period provided that the rate of taxation actually applied to imported 
products in that period did not exceed the rate of taxation actually levied on 
corresponding domestic products. 
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Case 5/84 

Direct Cosmetics Ltd 
v 

Commissioners of Customs and Excise 

(reference for a preliminary ruling 
from the London Value-Added Tax Tribunal) 

'Sixth Directive on the harmonization of 'l AT- Taxable amount' 

Summary 

Tax pror:.·isions - Harmonization of laws - Turno'i.:er taxes - Common system of 'vafue
.Jdded tax - Basis of the charge to tax - National derogating measures - Amendment of a 
measure in force - Obligation to notify the Commission - Failure to notify - Amendment 
may not be relied upon as against individuals 

(Council Directive No 771388, Art. 11 A 1. (a) and Art. 27 (1), (2) ,1.nd (5)) 

1. Where national legislation notified under 
Anicle 27 (5) of the Sixth Directive on 
the harmonization of the laws of the 
Member States relating to turnover taxes 
is amended in such a way as to omit 
therefrom the element which links it to 
the directive, such an amendment, which 
introduces a substantial change in the 
previous legislation, constitutes a 'special 
measure' within the meaning of Article 
27 ( 1) requiring the Member State to 
inform the Commission under Article 27 
(2). 

2. :\ lv1ember State .which has failed to fulfil 
its obligation under Article 27 (2) of the 
Sixth Directive by not informing the 
Commission of a special measure dero
gating from the provisions of :\rticle 11 
A I. (a) which lav down the basis for 
charging value ;dded tax and thus 
requiring the authorization of the 
Council under :\rtide 27 ( 1) may not 
rely on that m·easure as against an 
individual seeking before the national 
couru the application of provisions of 
revenue law adopted in conformity with 
Article 11 :\ 1. (a) of the directive. 

]UDGl\1ENT OF THE COURT 
13 February 1985 

In Case 5/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the London 
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Value-Added Tax Tribunal for a preliminary ruling 1n the proceedings pending 
before that tribunal between 

Direct Cosmetics Ltd 

and 

The Commissioners of Customs and Excise, 

on the interpretation of Article 27 (5) of the Sixth Council Directive (No 77/388/ 
EEC) of 17 May 1977 on the harmonization of the laws of the· Member States 
relating to turnover taxes- Common system of value-added tax: uniform basis of 
assessment, 

On those grounds, 

THE COURT, 

in answer to the questions submitted to it by the London Value-Added Tax 
Tribunal bv order of 9 November 1983, hereby rules: 

( 1) Where national legislation, notified under Article 2 7 ( 5) of the Sixth Council 
Directive (No 77 /388/EEC) of 17 May 1977 on the harmonization of the laws 
of the Member States relating to turnover taxes is amended by the deletion of a 
reference to the criterion of protection of the national revenue, such an 
amendment constitutes a 'special measure' within the meaning of Article 27 ( 1) 
requiring the Member State to inform the Commission under Article 27 (Z). 

(2) A Member State which has failed to fulfil its obligation under Article 27 (2) of 
the Sixth Directive by not informing the Commission of a special measure 
derogating from the provisions of Article 11 A 1. (a) of the directive and thus 
requiring the authorization of the Council under Article 2 7 ( 1) may not rely on 
that measure as against an individual seeking before the national courts the 
application of provisions of revenue law adopted in conformity,,with Article 11 
A 1. (a) of the directive. 
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Case 268/83 

D. A. Rompelman and E. A. Rompelman-Van Deelen 
v 

Minister van Financien 

(reference for a preliminary ruling 

from the Hoge Raad der Nederlanden) 

'Harmonization of ·vAT- Sixth Direl'tive- Concept of taxahle per~l)£1' 

Summary 

Tax pro~'isions - Harmonization of laws - Turnover taxes - Common system of -..·.zlut'
addcd tax - Economic activities within the meaning of Article 4 of the Sixth J)i rectr7_·t· -
.·lnJuisition of assets 
(Council Directive No 771388, Art. 4 ( 1 )) 

The economic acuvltles referred to in 
:\rticle 4 ( 1) of the Sixth Directive on the 
harml)nization of the bws of the Member 
States relating to turnover taxes may consist 
in 10everal consecutive transactions. The 
prcpar.uory arts, such as the acquisition of 
.l.,~t·t~ and therefore the purchase of 
immo\·able property, which form part of 
those transactions must themselves be 
treated as constituting economic activity. 

Accordingly, the acquiSition of a right to 
the future transfer of property rights in rJ.rt 
of a building yet to be constructed with J 

view to letting such premises in due L·ourse 
may be regarded as an economic activit~ 
within the meaning of Article 4 1! l of rhr 
Sixth Directive. However, thJ.t provi~it.)n 
does not preclude the revenue .luthoritiec; 
from requiring the declared intention tl) be 
supported by objective evidence such Js 

proof that the premises which it is prt.)fll'~ed 
to construct are specifically suiteJ tll 
commercial exploitation. 
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JUDGMENT OF THE COURT (Second Chamber) 
14 February 198 5 1 

In Case 268/83 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Hoge 
Raad der Nederlanden [Supreme Court of the Netherlands] for a preliminary 
ruling in the proceedings pending before that court between 

D. A. Rompelman and E. A. Rompelman-Van Deelen, Amsterdam, 

and 

Minister van Financien [Minister for Finance], 

on the interpretation of the Sixth Council Directive (No 77 /388/EEC) of 17 May 
1977 on the harmonization of the laws of the Member States relating to turnover 
taxes - Common system of value-added tax: uniform basis of assessment (Official 
Journal L 145 of 13 June 1977, p. 1 ), 

THE COURT (Second Chamber), 

in answer to the question submitted to it by the Hoge Raad der Nederlanden by 
judgment of 30 November 1983, hereby rules: 

The acquisition of a right to the future transfer of property rights in part of a 
building yet to be constructed with a view to letting such premises in due course 
may be regarded as an economic activity within the meaning of Article 4 ( 1) of the 
Sixth Directive. However, that provision does not preclude the tax administration 
from requiring the declared intention to be supported by objective evidence such as 
proof that the premises which it is proposed to construct are specifically suited to 
commercial exploitation. 
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Case 54/84 

Michael Paul 
v 

Hauptzollamt Emmerich 

(reference for a preliminary ruling 
from the Finanzgericht DUsseldorf) 

'Frontier-zone travel - Duty-free imports' 

Summary 

Tax provisions - Hannonization of laws - Exemptions /rom turnover taxes and excise duties 
- Goods contained in the personal luggage of travellers - Reduction in exemptions in intra
Community frontier traffic - Frontier zone - Definition 
(Council Directive 691169, .Art. 5 ( 5 ), as amended by Directive 72/230) 

The expression 'frontier-zone', defined in 
the first indent of Article 5 ( 5) of Council 
Directive 69/169 of 18 May 1969, as 
amended by Council Directive 71/230, 
which defines the area the residents of 
which may enjoy only a reduced proportion 

of .exemptions in relation to taxes on 
turnover and excise duties chargeable upon 
importation, must be interpreted as meaning 
a circular zone having a radius of 15 km 
and its centre at the customs crossing. 

OPINION OF MR ADVOCATE GENERAL DARMON 
delivered on 31 January 1985 * 

M r President, 
Members of the Court, 

1. These proceedings raise the question of 
the territorial scope of the rules on duty-

free importS by persons living m frontier 
zones. 

The plaintiff in the main action bought 250 
cigarettes in a Netherlands district near the 
frontier some 80 km from his home in the 

JUDGMENT OF THE COURT (Third Chamber) 
21 March 1985 

In Case 54/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Finanz
gericht [Finance Court] Dusseldorf for a preliminary ruling in the proceedings 
pending before that court between 
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Michael Paul 

·and 

Hauptzo~amt [Principal Customs Office] Emmerich 

on the interpretation of Regulation No 1544/69 of the Council of 23 July 1969 
(Official Journal, English Special Edition 1969 (II), p. 359}, as amended by 
Council Regulation No 3061/78 of 19 December 1978 (Official Journal, L 366, 
p. 3), 

THE COURT (Third Chamber), 

in answer to the question referred to it by the Finanzgericht Dusseldorf by order 
of 1 February 1984, hereby rules: 

The expression 'frontier zone', defmed in the first indent of Article 5 ( 5) of Council 
Directive 69/169 of 28 May 1969, as amended by Council Directive 72/230 of 
12 June 1972, must be interpreted as meaning a circular zone having a radius' of 
15 km and its centre at the customs crossing. 
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Case 112/84 

Michel Humblot 
v 

Directeur des services fiscaux 

(reference for a preliminary ruling 
from the Tribunal de grande in~ tance, Belfon) 

'Article 95 -· Special tax on motor vehicles' 

Summary 

Tax provision's - Internal taxation --:- System of differential taxation on cars - Progressive 
tax replaced in: the case:· of cars exceeding a ·given fiscal power rating by a considerably higher 
special tax- Special'tax imposed in practice solely on· imported cars- ProhibitiQn- Dism'm'i-
natory or protective e./feet · 
(EEC Treaty, Art. 95) 

As Community law stands at present the 
Member States are at liberty to subject 
products such as cars to a system of road 
tax which increases progressively in amount 
depending on an objective criterion, such as 
the power rating for tax purposes, which 
may be determined in various ways. 

However, Anicle 95 of the EEC Treaty 
prohibits the charging on cars exceeding a 
given power rating for tax purposes of a 
special fixed tax the amount of which is 
several times the highest amount of the 
progressive tax payable on cars of less than 

the said power rating for taX purposes, 
where the only cars subject to the special 
tax are imported, in particular from other 
Member States. Although such a system 
embodies no formal distinction based on the 
origin of products it manifestly exhibits 
discriminatory or protective features 
contrary to Article 95, since the power 
rating determining liability to the special tax 
has been fixed at a level such that only 
imported cars are subject to the special tax 
whereas all cars of domestic manufacture 
are liable to the distinctly more advan
tageous differential tax. 

JUDGMENT OF THE COURT 
9 May 1985 

In Case 112/84 



312 -

REFERENSE to the Cou_n under Anicle 177 of the EEC Treaty by the Tribunal 
de gran.de 1nsta11:ce [Regtonal Court], Belfort, for a preliminary ruling in the 
proceedtngs pendti:\g before that court between· 

Michel Humblot 

and 

Directeur des services fiscaux 

on the interpretation. of Anicle 95 of the EEC Treaty, 

THE COURT, 

in answer to the question referred to it by the Tribunal de grande instance, Bel fort, 
by judgment of 17 April 1984, hereby rules: 

Article 9 5 of the EEC Treaty prohibits the charging on cars exceeding a given 
power rating for tax purposes of a special fixed tax the amount of which is several 
times the highest amount of the progressive tax payable on cars of less than the said 
power rating for tax purposes, where the only cars subject to the special tax are 
imported, in particular from other Member States. 
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·Case 139/84 

Van Dijk's Boekhuis BV 
v 

Staa~ecretaris van Financien 

· (reference for a preliminary ruling 
from the Hoge Raad der Nederlanden) 

'VAT - Work on customers' materials - Book repairs' 

Summary 

Tax provisions - Harmonization of legislation ---:- Turnover taxes - Common system of 
value-added tax - Supply of goods - Production of goods from customers' materials -
Concept - Repairs - Excluded 
(Council Directives 671228, Art. 5 (2) (d), and 77/338, Art. 5 (5) (a)) 

The production of goods from customers' 
materials as referred to in Anide 5 (2) (d) 
of the Second Directive and Anicle 5 (5) (a) 
of the Sixth Directive on the harmonization 
of the laws of the Member States relating to 
turnover taxes only takes place where a 
contractor produces a new anicle from the 
materials entrusted to him by his customer. 
A new anide is produced when the work of 
the contractor results in an article whose 
function, according to generally accepted 

views, is different from that of the materials 
provided. 

It follows that repairs, however radical they 
may be, which simply restore to the article 
entrusted to the contractor the function 
which it previously had without resulting in 
the creation of a new article do not amount 
to the production of goods from customers' 
materials. 

JUDGMENT OF THE COURT (Fifth Chamber) 
14 May 1985 

In Case 139/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Hoge 
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Raad der Nederlanden (Supreme Court of the Netherlands] for a preliminary 
ruling in the action pending before that court between 

Van Dijk's Boekhuis BV, Kampen, 

and 

Staatssecretaris van Financien 

on the interpretation of Article 5 (2) of Council Directive 67 /228/EEC of 11 April 
1967 'on the harmonization of legislation of Member States concerning turnover 
taxes - structure and procedures for application of the common system of value
added tax' (Official Journal, English Special Edition 1967, p. 16), and of Article 5 
(5) (a) of Council Directive 77 /388/EEC of 17 May 1977 on the harmonization of 
the laws of the Member States re.lating to turnover taxes - common system of 
value-added tax: uniform basis of assessment' (Official Journal 1977, L 145, p. 1), 

THE COURT (Fifth Chamber), 

in reply to the questions submitted to it by the Hoge Raad der Nederlanden bv 
judgment of 16 May 1984, hereby rules: ' ~ 

The production of goods from customers' materials, as referred to in Article 5 (2) 
(d) of Council Directive 67/228 of 11 April 1967 (Official Journal, English Special 
Edition 1967, p. 16) and Article 5 (5) (a) of Council Directive 77/388 of 17 May 
1977 (Official journal 1977, L 145, p. 1) on the harmonization of the laws of the 
Member States relating to turnover taxes, only takes place where a contractor 
produces a new article from the ~aterials entrusted to him by his customer. A new 
article is produced when the work of the contractor results in an article whose 
function, acco.rding to generally accepted views, is different from that of the 
materials provided. 
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Case 47/84 

Staatssecretaris van Financien 
v 

Gaston Schul Douane-Expediteur BV 

(reference for a preliminary ruling 
from the Hoge Raad der Nederlanden) 

'Turnover tax on the importation of goods 
supplied by private persons' 

Summary 

1. Tax provisions - Harmonization of Laws - Turnover taxes - Common system of value
added tax - Sixth Directive - Double taxation in intra-Community trade- Incompatible 
with Article 95 of the Treaty - Elimination - Role devolving upon the Court pending 
action by the Community legislature . 
(EEC Treaty, Art. 95; Council Directive No 77/388/EEC, Arts 2 ~nd 11) 

2. Tax provisions - Harmonization of laws - Turnover taxes - Common system of valzje
added tax - VAT charged on the importation, from another Member State, of good) 
supplied by a non-taxable person- Method of calculation 
(EEC Treaty, Art. 95; Council Directive No 77/388/EEC) 

1. The practical application of the common 
system of VAT introduced by the Sixth 
Directive has given rise to instances of 
double taxation in intra-Community 
trade. Although it is for the Community 
legislature to establish a system of 
complete competitive neutrality involv
ing, in cases where goods are supplied by 
one private person to another private 
person residing in another Member Stai:e, 

full remission of tax on exponation, until 
such a system has been established Anide 
95 of the Treaty prevents an importing 
Member State from applying its VAT 
rules to imponed goods in a., manner 
contrary to the principles embodied in 
that anicle. Consequently, pending the 
adoption of a legislative solution, in 
charging VAT on impons account must 
be taken of the effect of Ani de 9 5 of the 
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Treaty. It is therefore for the Court to 
lay . down guidelines compa~ible w~th 
An1cle 95 of the Treaty, consistent wtth 
the general scheme of the Sixth Directive 
and sufficiently simple to be able to be 
applied in a uniform inanner throughout 
the Member States .. 

2. Where a Member State charges VAT on 
the importation, from another Member 
State, of goods supplied by a private 
person, but does not charge VAT on the 
supply by a private person of similar 
goods within its own territory, the VAT 
payable on importation must be 
calculated by taking into account the 
amount of VAT paid in the Member 
State of exportation that is still contained 
in the value of the goods at the time of 
importation in such a way that that 
amount is not included in the taxable 
. amount ~nd is in addition dedueted from 

~ .. 
the VAT payable on importation. 

The amount of VAT paid in the Member 
State of exportation that is still contained 
in the value of the goods at the time of 
importation is equal: 

in cases in which the value of the goods 
has decreased between the date on which 
VAT was last charged in the Member 
State of exportation and the date of 
importation: to the amount of VAT 
actually paid in the Member State of 
exportation, less a percentage re
presenting the proportion by which the 
goods have depreciated; 

in cases in which the value of the goods 
has increased over that same. period: to 
the full amount of the YA T actually paid 
in. the Member State of exportation. 

JUDGMENT OF THE COUR.T (Fourth Chamber) 
21 May 1985 

In Case 47/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Hoge 
Raad der Nederlanden [Supreme Court of the Netherlands] for a preliminary 
ruling in the action pending before that court between 

Staatssecretaris van Fmancien [Secretary of State for Finance], The Hague, 

and 

Gaston Schul Douane-Expediteur BV, Wernhout, the Netherlands, 

on the interpretation of Article 9 5 of the Treaty, 

THE COURT (Fourth Chamber), 

in answer to the questions referred to it by the Hoge Raad der Nederlanden bv 
judgment of 15 February 1984, hereby rules: 

( 1) 'Where a Member State charges VAT on the importation, from another 
Member State, of goods supplied by a private person, but does not charge VAT 
on the supply by a. private person of similar goods within its own territory, the 
VAT payable on unportatton must be calculated by taking into account the 
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:unount of VAT paid- in the Member State of exportation that is still contained 
1n the value of the goods at the time of importation in such a way that that 
amount is not included in the taxable amount and is in addition deducted from 
the VAT payable on importation. . 

(2) The amount of VAT paid in the Member State of exportation that is still 
contained in the value of the goods at the time of importation is equal: 

in cases in which the value of the goods bas decreased between the date on 
which VAT was last charged in the Member State of exportation and the date 
of importation: to the amount of VAT actually paid in the Member State of 
exportation, less a percentage representing the proportion by which the goods 
have depreciated; 

in cases in which the value of the goods has increased over that same period: to 
the full amount of the VAT actually paid in the Member State of exportation. 
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Case 277/83 

Commission of the Europ~an Communities 
v 

Italian Republic 

'Reduction of the tax on alcohol used 
in the production of "Marsala" ' 

Summary 

1. Tax provisions - Internal taxation - Grant of tax relief in respect of domestic products -
Permissibility- Conditions- Extension to products imported/rom other Member States 
( EEC Treaty, Art. 9 5) : 

2. Tax provisions - Internal taxation - Discriminatory taxation under a. system of aid -
Application .of Article 95 of the EEC Treaty . 
(EEC Treaty, Arts 92 and 95) 

3. Tax provisions - Internal taxation __:_ Discrimination .::.._ Proh,ibition - Limited effict of 
discrimination - Not relevt~.nt · 
(EEC Treaty, Art: 95) 

1. Having regard to the state of 
development of Community law, the 
grant of certain tax exemptions or tax 
concessions by way of taX relief or in the 
form of a reduction of rates of tax on the 
basis of objective criteria must be 
permitted on condition that the benefit 
of such measures is extended without 
discrimination to imponed products 
which satisfy the same conditions. 

2. Discriminatory fiscal practices are not 
exempt from the application of Ani de 9 5 
on the ground that they may be classified 

at the same time as a method of 
financing State aid. 

3. The purpose of the first paragraph of 
Anicle 95, which is to eliminate all forms 
of direct or indirect discrimination, could 
not be achieved if the advantages granted 
in respect of domestic products could 
escape the prohibition laid down by 
Ani de 9 5 by reason of their purponedly 
limited effect. Accordingly, even a tax 
relief the discriminatory effect of which 
is slight falls within the prohibition in 
Article 95. 

JUDGMENT OF THE COURT 
3 July 1985 

In Case 277/83 
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. 
Commission of the European Communities, represented by Guido Berardis, a 
member of its Legal Depanment, acting as Agent, with an address for se,.rvice in 
Luxembourg at the office of Manfred Beschel, also a member of its Legal 
Depanment, Jean Monnet Building, Kirchberg, 

applicant, 

v 

Italian Republic, represented by its Government in the persQn of Arnaldo 
Squillante, President of Chamber of the Consiglio di Stato and Head. of the 
Depanrnent for Contentious Diplothatic Affairs, Treaties and Legislative Matters 
of the Ministry for Foreign Affairs, acting as Agent, assisted by Pier Giorgio Ferri, 
Avvocato dello Stato, with an address for service in Luxembourg at the· Italian 
Embassy, 5 rue Marie-Adelaide, 

defendant, 

: 
APPLICATION for a declaration· that by applying a reduced rate of tax_ on the· 
manufacture of alcohol distilled from wine and used in the production of Marsala 
liqueur wine, whilst applying at_ the full rate_ the equivalent frontier surcharge on 
alcohol distilled from wine and used in the production 9f liqueur wines imported 
from other Member States, the Italian Republic has failed to fulfil its obligations 
under Article 95 of the EEC Treaty, 

THE COURT 

hereby: 

( 1) Declares tha~ by imposing on liqueur wines imported from other Member 
States a front1er surcharge on alcohol distilled from wine and used in the manu
facture of such wines at a rate higher than that of the tax on alcohol distilled 
from ~e and_ used in. th~ pro~uct~on of Marsala liqueur wine, the Italian 
Republic has failed to fulfd 1ts obligattons under Article 9 5 of the EEC Treaty. 

(2) Orders the Italian Republic to pay the costs. 
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Case 168/84 

Gunter Berk.holz 
v 

Finanzamt Hamburg-Mitte-Altstadt 

(reference for a preliminary ruling 
by the Finanzgericht Hamburg) 

'Sixth Directive on the harmonization of VAT - Fixed establishment' 

Summary 

1. Tax provisions -Harmonization of legi!lation - Turnover taxes -'Common system 'Of 
val,e-added tax- Sixth Directiv~- Territorial scope- Taxation by a Member State of 
seroices performed outside · its sovereign territory on board a vessel. over which it has · 
jurisdiction - Admissibility 
(Council Directive 77/3~8, Arts 3 and 9) 

2. Tax provisions - Harmonization of legislation _:_ ' Turnover taxes - Common system of 
value-added tax - Supply of services - Determination of the :point of reference for tax 
purposes - Options available to the Member States - Criterion - Appropriateness for tax 
purposes · 
(Council Directive 77/388, Art. 9 (1 )) 

3. Tax provisions - Harmonization of legislation - Turnover taxes - Common system of 
value-added tax - Supply of seroices - Determination of the point of reference for tax 
purposes - 'Fixed establishment' within the meaning of the Sixth Directive - Concept -
Operation of gaming machines on board a vessel on the high seas 
(Council Directive 77/388, Art. 9 (1 )) 

4. Tax provisions - Harmonization of Legislation - Turnover taxes - Common system of 
value-added tax - Exemptions provided for in the Sixth Directive - Exemption of services 
to meet the direct needs of sea-going vessels - Operation of gaming machines installed on 
board - Exclusion 
(Council Directive 77/388, Art. 15 (8 )) 
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1. The territorial scope of the Sixth 
Directive, Directive 77/388, on the 
harmonization of the laws of the 
Member States relating to turnover taxes 
coincides, in the case of each Member 
State, with the scope of its value
added-tax ·legislation. Hence, Article 9 of 
the directive, concerning the place where 
a service is deemed to be supplied, does 
not prevent the Member States from 
taxing services provided outside their 
territorial jurisdiction on board sea-going 
ships over which they have jurisdiction. 

2. In order to determine the point of 
reference for tax purposes for the 
provision of services it is for each 
Membe·r State to determine from the 
range ·of options 'set forth in Directive 
77/.388· whi~h point of referertce is most 
appropriat~ from the point' of view of 
tax. According to Anicle 9 ( 1) of the 
directive, the place where the supplier 
has established his business is a primary 
point of reference inasmuch as regard is 
to be had to another establishment from 
which the services are supplied only if the 
reference to the place where the supplier 
has established his business does not lead 

to a rational result for tax purposes or 
creates a conflict with another Member 
State. 

3. Article 9 ( 1) of Directive 77/388, on the 
place where a service is deemed to be 
supplied · for tax purposes, must be 
interpreted as meaning that an instal
lation for carrying on a commercial 
activity, such as the operation of gaming 
machines, on board a ship sailing on the 
high seas outside the national territory 
may be regarded as a fixed establishment 
within the meaning of that provision only 
if the establishment entails the permanent 
presence of both the human and 
technical resources necessary for the 
provision of those services and it is not 
appropriate to dee-m . those services to 
have been provided at the place where 
the supplier has established his business. 

4. Anicle 15 (8) of Directive 77/388, on the 
· exemption of services to meet the direct 

needs of sea-going vessels, must be 
interpreted as meaning that the 
exemption for which it provides does not 
apply to the operation of gaming 
machines installed on board sea-going 

. vessels. 

JUDGMENT OF THE COURT (Second Chamber) 
4 July 1985 

In Case 168/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Finanz
gericht [Finance Court] Hamburg, for a preliminary ruling in the proceedings 
pending before that court between 

Gunter Berk.holz, sole proprietor of the undertaking abe-W erbung Alfred 
Berkholz, whose registered office is in Hamburg, 

and 

Finanzamt [Tax Office] Hamburg-Mitte-Altstadt, 

on the interpretation of Article 9 (1) and Article 15 (8) of the Sixth Council 
Directive (77/388/EEC), of 17 May 1977, on the harmonization of the laws of the 
Member States relating to turnover taxes - Common system of value-added tax: 
uniform basis of assessment, 
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THE COURT (Second Chamber), 

in answer to the questions referred to it by the Finanzgericht Hamburg by order of 
30 April 1984, hereby rules: 

.(1) A.t:ticle 9 (1) of the Sixth Council Directive, of 17 May 1977, on the harmon
ization of the laws of the Member States relating to turnover taxes - Common 
system of value-added tax: uniform basis of assessment must be interpreted as 
meaning that an installation for carrying on a commercial activity, such as the 
operation of gaming machines, on board a ship sailing on the high seas outside 
the national territory may be regarded as a .fiXed establishment within the 
meaning of that provision only if the establishment entails the permanent 
presence of both the human and technical resources necessary for 'the provision 
of those services and it is not appropriate to deem those services to have been 
provided at the ·.place where the: supplier has established his business. 

(2) Article. 15 (8) of the Sixth Directive must be interpreted as meaning that the 
exemption for which it provides does not apply to the operation of gaming 
machines installed on board the sea-going vessels referred to in that article. 
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Case 16/84 

Commission of the European Communities 
v 

Kingdom of the Netherlands 

'VAT - Taxable amount in the case of mova~le goods 
traded in by way of pan-payment' 

Summary 

1. Action 4gainst a Member State-for failure to fulfil its obligations- Pre-litigation procedure 
-Reasoned opinion- Time-limit for compliance by the Member State- Suspension-
Conditions · 
(EEC Treaty, Art.,.169) 

. . 
2. Tax provisiom -. Harmonization. of laws - TumofJer taxe1 ~ Common system of va/ue

atltkd tax·- Taxable amount - Trade-in of second-hand goods by way of part-payment -
NatioruJI rules profJiding that the value of the goods traded in is not part of the taxable 
amoNnt - Ptrmissibility - Conditions ·· 
(Council DirrctifJe No 77/388, .Arts 11 A 1 (a) and 32) 

1. Article 169 of the Treaty provides that 
the period within which a Member State 
must comply with a reasoned opinion 
addressed to it is to be laid down by the 
Commission, and it is therefore the 
Commission which must decide on any 
application for the time-limit to be 
suspended. It follows that the 
Government of a Member State is not 

justified in believing, merely on the basis 
of interviews with Commission officials 
or the Commission's failure to reply to 
letters sent to it, that the time-limit laid 
down in the reasoned opinion IS 

suspended. 

2. A national system of value-added tax 
which was in existence when the Sixth 
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Directive on the harmonization of the 
laws of the Member States relating to 
turnover taXes entered into force and 
which, as regards the determination of 
the taxable amount in the case of the 
supply of movable goods where second
hand goods are traded in, provides that 
the value of the trade-in is not included 
in the consideration payable by the 
purchaser, does not infringe Article 11 A 
1 (a) of the directive because i~ is in 
principle covered by Article 32 of the 
same directive, which pending the intro
duction of a common system of taxation 
of second-hand goods re-establishing 

competitive neutrality in sales of such 
goods between direct sales from one 
consumer to another and transactions 
through commercial channels, authorizes 
Member States to retain national systems 
having the same objective. The object 
and effect of such a sys~m is to offset 
the residual pan of the VAT already 
borne by the second-hand goods traded 
in, so that on resale those goods may be 
subject to the general system of VAT, 
and is not to exempt from tax pan of the 
consideration obtained by the taXable 
person wishing to r~sell for the supply of 
the new goods. 

JUDGMENT OF THE COURT 
tO July 1985 

In Case 16/84 

Commission of the European Communities, represented by its Legal Adviser, D.R. 
Gilmour, acting as Agent, assisted by H.J. Bronkhorst, Advocate at the Hoge Raad 
der Nederlanden, with an address for service in Luxembourg at the office of G. 
Kremlis, a member of its Legal Depart.ment, Jean Monnet Building, Kirchberg, 

applicant, 

v 

' . . 
Kingdom of the·, Netherlands, represented by A. Bos, Legal Adviser at the Ministry 
of Foreign Affairs, acti.ng as Agent, with an address for service in Luxemb?~rg at 
its Embassy, 5 rue Spoo, 

defendant, 

APPLICATION for a declaration that, by failing to adopt within the prescribed 
period the laws, regulations or administrative provisions needed to comply with 
Article 11 of the Sixth Council Directive (No 77 I 3 8 8 /EEC of 17 May 1977) on 
the harmonization of the laws of the Member States relating to turnover taxes -
Common system of value-added tax: uniform basis of assessment (Official Journal 
1977, L 145, p. 1 ), the Kingdom of the Netherlands has failed to fulfil its 
obligations under the EEC Treaty, 

THE COURT 

hereby: 

( 1) Dismisses the application; 

(2) Orden the Commission to pay the costs. 
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Case 17/84 

Commission of the European Communities 
v 

Ireland 

'VAT - Taxable .amount in the case of movable goods traded in by 
way of pan-payment' 

Summary 

Tax provisions - Harmonization of laws - Turnover taxes - Co"!mon system of value
added tax- Taxable amount- Trade-in of second-hand goods by way of part-payment
National rules providing that the value of the goods traded in is not part of the taxable amount 
- Permissibility - Conditions · 
(Council Directive No 771388, Arts 11 A 1 (a) and .32) 

A national system of value-added tax which 
was in existence when . the Sixth Directive 
on the harmonization of the laws of the 
Member St~tes relating to turnover taxes 
entered into force and which, as regard~ the 
determination of the taxable amount in the 
case of the supply of movable goods wht~re 
second-hand goods are traded in, provides 
that the value of the trade-in is not included 
in the consideration payable by the 
purchaser, does not infringe Article 11 A 1 
(a) of the directive because it is in principle 
covered by Article 32 of the same directive, 
which pending the introduction of a 
common system of taxation of second-hand 

goods re-establishing competitive neutrality 
in sales of such goods b~tween direct sales · 
from one consumer to another and 
tran~actions through com~ercial channels, 
authorizes Member States to retain national 
systems having the same objective. The 
object and effect of such a system is to 
offset the residual pan of the VAT already 
borne by the S<!C0nd-hand goods traded in, 
so that on resale those goods may be subject 
to the general system of VAT, and is not to 
exempt from tax part of the consideration 
obtained by the taxable person wishing to 
resell for the supply of the new goods. 

JUDGMENT OF THE COURT 
10 July 1985 

In Case 17/84 

Commission of the European Communities, represented by its Legal Adviser, D. R. 
Gilmour, acting as Agent, with an address for service in Luxembourg at the office 
of M. Beschel, a member of its Legal Service, Jean Monnet Building, Kirchberg, 

applicant, 

v 
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Ireland, represented by L: J. Dockery, Chief State Solicitor, acting as Agent, with 
an a_ddress for service in Luxembourg at its Embassy, 28 ~oute d'Nlon, 

defendant, 

APPLICATION for a declaration that, by continuing to apply Section 10 (2) of 
the Value Added Tax Act 1972, which~ reduces the taxable amount of goods sold 
in conjunction ·with a trade-in, contrary to Article 11 of Council Directive No 
77 I 3 8 8 /EEC of 17 May 1977 on the harmonization, of the laws of Member States 
.relating to turnover taxes- Common system of value-added tax: uniform basis of 
assessment (Official- Journal 1977, L 145, p. 1 ), Ireland has failed to fulfil its 
obligations under the directive, 

THE COURT 

hereby: 

( 1) Dismisses the application; and 
' 

.(2) Orders the Commission to pay the costs. 
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Case 278/83 

Commission of the European Communities 
v 

Italian Republic 

'Value-added tax - Taxation of sparkling wines' 

Summary 

Tax provisions - Internal taxation - Diffirentiated ta.cation system - Application of a 
higher rate of taxation to a category of sparkling wines defi., ed so as not to include any national 
product - Unlawfulness 
(EEC Treaty, AT!· 9j) 

For national law to subject the category of 
sparkling wines having an appellation of 
origin and required by legislation to · be 
fermented naturally in their bottles, whereas 
because of d1e ~bsence. of any:. such rules the 
national . prod4~ cannot fall.· within that 
category, constitutes a manifest b.reacll of 

the rules laid down in Anicle 95 of the 
Treaty prohibiting taX discrimination. Such 
legislation is obviously conceived so as to 
apply only to imported· ·products and is · 
intended to. protect the · corresponding 
domestic produc~ by applying appreciably 
lower rates of taX to them. 

JUDGMENT OF THE COURT 
lljuly1985 

In Case 278(83 

Commission of the .. European Communities, represented by Guido Berard is, a 
member of its Legal Department, acting as Agent, with an address for service in 
Luxembourg at the office of Georges K.remlis, also a member of its Legal 
Department, Jean Monnet Building, Kirchberg, . 

applicant, 

supported by 

the French Republic, represented in the written procedure by Fran~ois Renouard, 
Deputy Director of Legal Affairs of tlie Ministry of Foreign Relations, and in the 
oral procedure by ·Philippe Pouzoulet, Secretary of Foreign J\ffairs in the Legal 
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Affairs Directorate of the Ministry for Foreign -Relations, both acting as Agents, 
with an address for service in Luxembourg at the Fr~nch' Embassy, 

Intervener, 

v 

Italian Republic,: represented by Arnaldo· Squillante, Head of the Depanment for 
Contentious Diplomatic Affairs, Treaties and Legislative Matters of the Ministry 
of Foreign Affairs, assisted by Pie Giorgio Ferri, Avvocato dello Stato, acting as 
Agent, with an address for service in Luxembourg at the Italian Embassy, 

defendant, 

APPLICATION for a declaration that, by applying to imported sparkling wines a 
higher rate of value-added tax than those. applied to domestically~produced 
sparkling wines, the Italian Republic has failed to fulfil its obligations under Article 
95 of the EEC Treaty, 

THE COURT 

hereby: 

( 1) Declares that, by applying to sparkling wines having an appellation of .origin 
and. required by· ~tional legislation to be naturally fermented in their bottles a 
higher rate of value-added tax higher than the rates which it applies to 
comparable domestically-produced sparkling wines, the Italian Republic has 
failed to fulfil its obligations under Article 9 5 of the EEC Treaty; 

( 2) Orders the Italian Republic to pay the costs, including those of the intervener. 
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Case 107/84 

Gommission of the European Communities 
v 

Federal Republic of Germany 

'Value-added tax - Exemption provided for postal authorities' 

' 

Summary 

Tax provisions - Harmonization of legislation - Turnover taxes - Common system of 
value-added tax - Exemptions provided for by the Sixth Directive - Exemption for the 
supply of services by the public postal services - Extension to the supply of services by other 
bodies on behalf of the public postal s~rvices - Not permissible 
(Council Directive No 771388, Art. 13 A (1) (a)) 

Article 13 A (1) (a) of the Sixth Directive on 
the harmonization of the laws of the 
Member States relating to turnover Wc.es 
exempts from value-added tax the supply of 

services by the public postal services 
themselves, 'but not the sufply of services on 
behalf of the public posta services by other 
bodies. · 

JUDGMENT OF THE COURT 
lljuly1985 

In Case 107/84 

Commission of the European Communities, represented by its Legal Advisers, 
David Gilmour and Friedrich-Wilhelm Albrecht, acting as Agents, with an address 
for service in Luxembourg at the office of Georges Kremlis, a member of its Legal 
Service, Jean Monnet Building, Kirchberg, 

applicant, 

v 

Federal Republic of Germany, represented br Mar:in Seidel, Ministerialra~, a~d 
Professor Alben Bleckrnann, acting as Agents, With an address for service tn 
Luxembourg at its Embassy, 20-22 Avenue Emile Reuter, 

defendant, 
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APPLICATION for a declar~tion under Article 169 of the EEC Treaty that the 
Federal Republic of Germany, by exempting ·from value-added tax the services 
provided by transport undertakings for the Deutsche Bundespost [Federal German · 
Postal Service] by vinue of statutory provisions, has failed to fulfil its obligations 
under the EEC Treaty, 

THE COURT 

hereby: 

( 1) Declares that, by exempting from value-added tax the services provided, by 
virtue of statutory provisions, by transport undertakings for the Deutsche 
Bundespost, the Federal Republic of Germany has failed to fulfil its obligations 

. under the EEC Treaty and qnder the provisions of the Sixth Council Directive 
of' 17 May 1977 on the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value-added tax: uniform basis 
of assessment; 

( 2) Orders the Federal Republic of Germany to pay the costs. 
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Case 249/84 

Ministere public and Ministry of Finance 
v 

V enceslas Profant 

(reference for a preliminary ruling 
from the Cour d'app~l, Brussels) 

'Value-added tax on importS - Application to private cars' . 

Summary 

1. Tax provisions - Harmonization of laws - Turnover tax - Com7!JOn system of value
added tax - DNty levied on the importation of vehicles - Internal taxation - Provisions 
relating to customs duties and charges having an equivalent effect - Inappl(cability 
JEEC Treaty, Ar:ts 12, 13. and 95) : ' . 

2. Taxation provisions - ·/iarmonization. of la'fJ)s - Turnover tax· - Common system of 
value-added tax' - ·Exemptions provideii for by the Sixth Directive - Exemption for the 
temporary importation of goods - Temporary importation of vehicles by students resident in 
other Member States - Levying of tax - Unlawfulness 
(Council Directive 771388/EEC, Art. 14) 

1. Value-added taX which a Member State 
levies on the imponation of a motor 
vehicle from another Member State is not 
a customs duty on importation or a 
charge having an effect equivalent to 
such a duty within the meaning of 
Articles 12 and 13 of the Treaty, but 
must be considered as an integral pan Q.f 
a general system of internal taxa.tion for 
the purposes of Article 95 of the !reaty 

and its compatibility with Community 
law must be considered in the context of 
that article. 

2. The authorities of the Member States do 
not enjoy a complete discretion in 
implementing the exemptions for imports 
under Article 14 of the Sixth Directive on 
the harmonization of the laws of the 
Member States relating to turnover taxes, 
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for they have to observe the fundamental 
objectives of the harmonization of value
added tax such as, in particular, to facili
tate the free movement of persons and 
goods and to prevent cases of double 
taxation. They are therefore required, in 
the case of motor vehicles used by 
students from another Member State, to 
apply the concept of temporary import
ation in such a way as to avoid dero
gating, by taxing such vehicles twice, 
from the freedom of nationals of 
Member States to pursue their studies in 
the Member State of their choice. 

It follows that the rules of Community 
law, and in particular those laid down by 
the Sixth Directive, preclude the "levying 
by a Member State of value-added tax on 
the importation of a motor vehicle 
purchased in another Member State, 
where value-added tax was paid and the 
vehicle was registered, when the vehicle 
is used by a national of the second 
Member State resident in that State but 
studying in the first Member State, -where 
for the period of his studies his name is 
entered in the aliens' register. Whether or 
not the person in question is married is 
irrelevant. 

JUDGMENT OF THE COURT (Founh Chamber) 
3 October 1985 

In Case 249/84 

REFERENCE to the Court under Anicle 177 of the EEC Treaty by the ~our 
d'appel [Cou~ of Appeal], Brussels, for a preliminary ruling in the proceed1ngs 
pending before that coun between 

Ministere public [Public Prosecutor] and Ministry of Finance 

and 

Venceslas Profant · 

on the interpretation of the provisions· of the EEC Treaty on the fre~ movement of 
goods and freedom to provide services in ~rder to enable the nauonal coun to 
judge the c~mpatibility therewith of the Belg1an law on :value-added tax, 

THE COURT (Founh Chamber) 

in answer to the question referred to it by the Cour d' appel, Brussels, by judgment 
of 26 September 1984, hereby rules: 

(1) 

(2) 

The value-added' tax whicli a Member State levies on the importation of a 
motor vehicle from another Member State is not a customs duty on import
ation or a charge having equivalent effect within the meaning of Articles 12 and 
ll of the EEC Treaty. 

The rules of Community law, an·d in particular those laid dQwn by Council 
Directive 77/388/EEC of 17 May 't977 on the harmonization of the laws of the 
Member States relating to,. turnover taxes - Common system of value-added 
tax: uniform basis of assessment (Official journal 1977, L 145, p. 1) preclu.de 
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the levying by a Member State of value-added · tax on the importation of a 
motor vehicle purchased in another Member State, where value-added tax was 
paid and the vehicle is registered, when the vehicle is used by a national of the 
second Member State resident in that State but studying in the fmt Member 
State, where for the period of his studies his name is entered in the aliens' 
register. Whether or not the person in question is. married is irrelevant. 
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Case 295/84 

SA Rousseau Wilmot 
v 

Caisse de compensation de l'Organisation autonome 
nationale de l'industrie et du commerce (Organic) 

I 

(reference for a preliminary 
ruling from the Cour d'appel, Douai) 

'National levies based on turnover' 

.Summary 

1. Tax pro.visi~ns- Harmonization of~ws- Turnover taxes- Co~mon system of vaLue
added- tax - Duties o'r charges which cannot be characterized as turnover taxes - Charge 
calculated on the basis of total ann'ual turnover and collected for the purpose of pro'oiding 
finance for social security schemes 
(Council Directive 77/388, Art. 33) 

The expression 'duties or charges which 
cannot be characterized as turnover taxes' 
in Anicle 33 of the Sixth Directive on the 
harmonization of the laws of the Member 
States relating to turnover taxes, which 
permits the Member States to maintain or 
introduce duties or charges which may not 

be so characterized, must be interpreted as 
including a charge of a non-fiscal nature 
which is levied on companies or cenain 
categories of companies to provide finance 
for social security schemes and which is 
calculated on the basis of the total annual 
turnover of the companies. concerned·. 

JUDGMENT OF THE COURT (Fourth Chamber) 
27 November 1985 

In Case 295/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Cour 
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d' appel [Coun of Appeal], Douai, for a preliminary ruling tn the proceedings 
pending before that coun between 

Rousseau Wilmot SA, Caudry, 

and . . . 
Caisse de compensation de I' organisation autonome national e. de .l'mdustrie et du 
commerce [Compensation Fund of the National lndependent Organization for 
Trade and Industry] (Organic), Valbonne, 

on the interpretation: of Anicle 33 of the Sixth Council Directive 77 /388/EEC of 
17 May 1977 on the harmonization of the laws of the Member Sta~s relating to 
turnover taxes- Common system of value-added tax: uniform basis of assessment 
(Official Journal1977, L 145, p. 1), · 

THE COURT (Founh Chamber) 

in answer to the question referred .to it by the Cour d'appel, Dou.ai, by order of 
29 November 1984, hereby rules: 

The expression 'duties or charges which cannot be characterized as turnover taxes' 
in Article J J of the Sixth Directive must be interpreted as including a charge of a 
non-fiscal nature which is levied on companies or certain categories of companies to 
provide finance for social security schemes and which is calculated on the basis of 
the total annual turnover of the companies concerned. 
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Case 283/84 

Trans Tirreno Express SpA 
v 

Ufficio provinciale IV A 

(reference for a preliminary ruling 
from the Commissione tributaria di secondo g~ado, Sassari) 

(Common system of value added tax - Ter~itorial scope) 

Summary 

1. Tax provisions - Harmonization of laws - Turnover taxes .....:_ Common system. of value 
added tax - Sixth Directive - · Territorial scope - Supply of services - Principle -
Exceptions 

(CounciiDirective No 77/3881E£..S Arts 2, 3 and 9) 

2. Tax provisions - Ha,;,onizaiion of laws - .Tumov~r taxes - Co;,.mon rystem of value 
added tax - "Sixth Directive - Territorial scope - Taxation bj a Member State of 
transport services effected between two points within the nAtional territory but partly outside 
that territory - Pennissibilie, - Condition - No encioachment on the tax jurisdiction of 
other States 
(EEC Treaty, Art. 227; Coundl Diredive No 771388/EEC, Arts 3 and 9 (2) (b)) 

1. Within the general scheme of the Sixth 
Directive (No 77 /388/EEC) on the 

·harmonization of the laws relating to 
turnover taxes, Article 9, which 
determines the place where services are 
deemed to be provided lor tax purposes, 
is intended to avoid confli~ts of juris-

diction between Member States where 
the supply of services is covered by the 
laws of more than one State. Where no 
such conflict exists and the services 

. supplied are purely internal and do not 
give rise to any conflict of jurisdiction as 
far as the charging of taxes is concerned, 
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the territorial scope of value added tax 
must be determined in relation to the 
basic rules laid down in Articles 2 and 3 
which establish the principle of strict 
territoriality and not to the provisions of 
Article 9 which provide for derogations 
therefrom. · 

2. Although the territorial scope of Council . 
Directive No 77/388 corresponds to that 
of the EEC Treaty as defined for each 
Member State in Article 227, and 
although the rules laid down in the 
directive have binding and mandatory 
force throughout the national territory of 

~ ... 
-··- ! :_i~-~· 

the Member States, the directive, and in 
particular Article 9 (2) (b) thereof, in no 
way restricts the freedom of the Member 
States to extend the scope of their tax 
legislation beyond their normal territorial 
limits, so long as they do not encroach 
on the jurisdiction of other States. 
Accordingly, Article 9 (2) (b) does not 
prohibit a Member State from levying 
value added tax on a transport operation 
·effected between two points within its 
national territory, even where part of the 
journey is cor:npleted outside its national 
territory, provided that it does not 
encroach on the tax jurisdiction of other 
States. 

JUDGMENT OF THE COURT (Second ·chamber) 
23 January 1986 

In Case 283/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 
Commissione tributaria di secondo grado [Appeals Board of the Tax Commission], 
Sassari, for a preliminary ruling in the proceedings pending before it between 

Trans TUTeno Express SpA, a company incorporated under Italian law whose 
registered office is at Sassari, 

and 

Ufficio provinciale IV A [provincial VAT office], Sassari, 

on the inteiP,retation of Article 9 (2) (b) of the ·Sixth Council Directive, No 
77 I 3 8 8 /EEC of 17 May 1977, on the harmonization of the laws of the Member 
States relating to turnover taxes - Common system of value added tax: uniform 
basis of assessment, 

THE COURT (Second Chamber), 

in reply to the question referred to it by the Commissione tributaria di secondo 
grado, Sassari, by an order of 23 November 1984, hereby rules: 

Article 9 (2) (b) of the Sixth Council Directive, No 77/388/EEC of 17 May 1977, 
on the harmonization of the laws of the Member States relating to turnover taxes 
- Common system of value added tax: uniform basis of assessment, does not . 
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preclude a Member State from applying its value added tax legislation to a 
transport operation effected between two points within its national territory, even 
where a part of the journey is completed outside its national territory, provided that 
it does not encroach on the tax jurisdiction of oth~r States. 
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Case 39/85 

G. Bergeres-Becque 
v 

Chef de service interregional des douanes 

(reference for a preliminary ruling 
from the tribunal d'instance, Bordeaux) 

(Turnover tax on the imponation of goods by private p.ersons) 

Summary 

1. Tax provisions - Internal taxation - Discrim~nation -.Prohibition - Value-added tax 
levied on the importation of products from .other Member States by a non-taxable person -
Distinction :·between 'transactions effected for valuable 'consideration and other transactions -
~rrelevant · : · 
·(EEC Treaty, Art. 95;· Council Directive 771388) 

2. Tax provisions - Harmonization of laws - Turnover tax - Common system of value
added tax - Value-added tax levied on the importation of products from other Member 
States by a non-taxable person - Method of calculation 

(EEC Treaty, Art. 95; Council Directive 77/388) 

1. For the purpose of applying Article 95 of 
the EEC Treaty where value-added tax is 
levied on the importation of goods by a 
non-taXable person, no distincti<?n should 
be made according to whether or not the 
transaction giving rise to the importation 
was effected for valuable consideration. 

2. Where a Member State levies value
added tax on the importation from 
another Member State of goods supplied 
by a non-taxable person, the ~able 
amount does not include the amount of 
the tax paid in the exporting Member 
State which is still contained in the value 
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of the goods wheri they are imported; 
that value is to be determined on the 
basis of the relevant data in the exponing 
Member State. 

The amount of the taX paid in the 
exponing Me~ber State which is still 
contained in the value of the goods when 
they are imported is equal: 

(a) to the amount of taX actually paid in 
the exponing Member State less a 

percentage representing the 
proponion by which the goods have 
depreciated, if the value of the goods 
has decreased between the date on 
which we was last charged in the 
exponing Member State and the date 
of imponation; 

(b) to the full arnount of we actually 
paid in the ~poning Member State, 
if the value of the goods has 
increased over the same period. 

JUDGMENT. OF THE COURT (First Chamber) 
23 January 1986 · 

In, Case 39/85 

REFERENCE to the Court under Article 177 of the ~EC Treaty by the tribunal 
· d'instance [District Coun], Bordeaux, for a preliminary ruling in the proceedings 
pending before that coun between 

G. Bergeres-Becque 

i 
and 

Chef de service interregional des douanes [Head of the Inter-Regional Customs 
Service], B<;>rdeaux 

on the interpretation of Anicle 95 of the E~C Treaty, 

THE COURT (First Chamber), 

in answer to the questions referred .to it by the tribunal d'instance de BOrdeaux by 
a judgment of 24 January 1985, hereby rules: 

( 1) For the purposes oi applying Article 95 of the EEC Treaty where value-added 
tax is levied on the importation of goods by a non-taxable person, no 
distinction should be made accordidg to whether or not the transaction giving 
rise to the importation was effected for valuable consideration. 

(2) Where a Member State levies value-added tax on the importation from another 
Member State of goods supplied by a non-taxable person, the taxable amount 
does not include the amount of the value-added tax paid in the exporting 
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Member State which is still contained in the ftlue of the goods when they are 
imported; that value is to be determined on the basis of the relevant data in the 
exporting Member State. 

( 3) TJte amount of the value-added tax paid in the exporting Member State which 
· is still contained in the value of the goods when they are impo~ed is equal: . 

(a) to the amount of value-added tax actually paid in the exporting Member 
State less a percentage representing the proportion by which the goods 
have depreciated, if the value of the goods bas decreased between the date 
on which value-added tax was last charged in the exporting Member State 
and the date of importation; 

I 

(b) ·to the full amount of value-added tax aCtually paid in the exporting 
Member State, if the value of the goods has increased over the same period. 
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Case 106/84 

Commission of the European Communities 
v 

Kingdom of Denmark 

(Taxation of spirits - Fruit wine) 

Summary 

1. Tax provisions - Internal taxation - Prohibition of discrimination between imported 
products and similar domestic products - Similar products - Concept - Interpretation -
Criteria - Wine made /rom grapes and wine made from other fruit 
(EEC Treaty, Art. 95, first paragraph) 

2. Tax provisions - Internal taxation - Prohibition of discrimination between imported 
products and similar domestic products - Discrimination - Concept - Scope 
(EEC Treaty, Art. 95, first paragraph) 

3. Tax provisions - Internal taxation - System of differential taxation - Permissibility -
Conditions - Pursuit of objectives that are compatible with Comm~mity law - l\io 
discriminatory or protecti'l.'e effect 
(EEC Treaty, Art. 95) 

1. In order to determine whether products 
are similar within the terms of the 
prohibition laid down in the first 
paragraph of Article 95 of the Treaty, it 
ts necessary to consider whether they 
have similar characteristics and meet the 
same needs from the point of view of 
consumer~. As the con.cept of similarity 
must be gtven a broad Interpretation the 
similarity of products must be ass~ssed 
!lot a~cording to whether they are strictly 
tdenucal but according to whether their 
use is similar and comparable. 

Hence in order to determine whether 
two categories of beverages are similar, it 
is necessary first to consider certain 
objective characteristics, such as their 
origin, the method of manufacture and 
their organoleptic properties, in 
particular taste and alcohol content, and 
secondly to consider whether or not both 
cate~ories of beverages are capable of 
n:eeung the same needs from the point of 
VIew of consumers, which must be 
assessed on the basis not of existing 
consumer habits but of the prospective 

development of those habits and, essen
tially, on the basis of objective charac
teristics which ensure that a product is 
capable of meeting the same needs as 
another product from the point of view 
of certain categories of consumers. The 
customs classification of beverages, 
which was designed to meet the 
requirements of external trade, cannot 
provide conclusive evidence with regard 
to the appraisal of the criterion of simi
larity. Nor is it relevant that one of the 
categories of beverages in question is 
covered by a common organization of 
the market whilst the other is not. 

It is clear from a comparison of wine 
made from grapes and wine made from 
other fruit, which is based. on those 
criteria, that they are similar products. 

2. The mere difference in the tax burden 
borne by domestic products and similar 
imported products, whether it is the 
result of the rate of tax, the mode of 
assessment or other detailed imple
menting rules, is sufficient evidence of 
discrimination which is prohibited by the 
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first paragraph of Article 95 of the 
Treaty. 

3. At its present stage of development 
Community law does not restrict the 
freedom of each Member State to lay 
down tax arrangements which 
differentiate between certain products, 
even products which are similar within 
the meaning of the first paragraph of 
Article 9 5 of the Treaty, on the basis of 
objective criteria, such as the nature of 
the raw materials used or the production 
processes employed. Such differentiation 

is compatible with Community law if it 
pursues objectives of economic policy 
which are themselves compatible with the 
requirements of the Treaty and its 
secondary legislation, and if the detailed 
rules are such as to avoid any form of 
discrimination, direct or indirect, in 
regard to imports from other Member 
States or any form of protection of 
competing domestic products. However, 
such differential taxation is incompatible 
with Community law if the products 
most heavily taxed are, by their verv 
nature, imported products. 

JUDGMENT OF THE COURT 
4 March 1986 

In ·Case 106/84 

Commission of the European Communities, represented by its Legal Adviser, 
Johannes Fens Buhl, acting as Agent, with an address for service in Luxembourg at 
the office of Georges Kremlis, a member of the Commission,s Legal Department, 
Jean Monnet Building, Kirchberg, 

applicant, 
and 

Kingdom of Denmark, represented by Laurids Mikaelsen, legal Adviser at the 
Ministry of Foreign Affairs, with an address for service in Luxembourg at the 
Danish Embassy, 

defendant, 

APPLICATION for a declaration that the Kingdom of Denmark has failed to 
fulfil its obligations under Article 95 of the EEC Treaty by imposing a higher rate 
of duty on wine made from grapes than on wine made from other fruit, 

THE COURT 

hereby: 

( 1 ) Declares that~ by taxing wine made from grapes at a higher rate than wine 
made from other fruit, the Kingdom of Denmark has failed to fulfil its obli
gations under the first paragraph of Article 95 of the EEC Treaty. 

(2) Orders the Kingdom of Denmark to pay the costs. 
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Case 243/84 

John Walker & Sons Ltd 
v 

Ministeriet for Skatter og Afgifter 

(reference for a preliminary ruling 
from the 0stre Landsret) 

(Taxation of spirits - Fruit wine of the liqueur type) 

Summary 

1. Tax provisions - Internal taxation - Prohibition of discrimination between imported 
products and similar domestic products - Similar products - Concept - Interpretation -
Criteria - Scotch whisky and fruit wine of the liqueur type 
( EEC Treaty, Art. 9 5, first paragraph) 

2. Tax provisions - Internal taxation - System of diffirential taxation - Permissibility -
Conditions - Pursuit of objectives that are compatible with Community law - No 
discriminatory or protective effict 
(EEC Treaty, Art. 95) 

1. In order to determine whether products 
are similar within the terms of the 
prohibition laid down in the first 
paragraph of Article 95 of the Treaty, it 
is necessary to consider whether they 
have similar characteristics and meet the 
same needs from the point of view of 
consumers. As the concept of similarity 
must be given a broad interpretation, th~ 
similarity of products must be assessed 
not according to whether they are strictly 

identical but according to whether their 
use is similar and comparable. 

Hence~ in order to determine whether 
~wo categories of beverages are similar, it 
1s necessary first to consider certain 
objective characteristics, such as their 

origin, the method of manufacture and 
their organoleptic properties, m 
particular taste and alcohol content, and 
secondly to consider whether or not both 

t:ateg.orics of beverages are capable of 
m("ettng the same n~rds from the point of 
view of consumers. 

It is clear from a comparison of Scotch 
wh~sky. and fruit wine of the liqueur type, 
wh1ch 1s based on those criteria, that thev 
are not similar products. · 

2. At its present stage of development 
Community law, in particular the second 
paragraph of Article 95 of the Treaty, 
does nut restrict the freedom of each 
Member State to lay down tax 
arrangements which differentiate 
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betwe-en cenain products on the basis ot 
objective criteria, such as the nature of 
the raw materials used or the production 
processes employed. Such differentiation 
is compatible with Community law if it 
pursues objectives of economic policy 
which are themselves compatible with the 
requirements of the Treaty and its 
secondary legislation, and if the detailed 
rules are such as to avoid any form of 
discrimination, direct or indirect, in 

regard to impons from other Member 
States or any form of protection of 
competing domestic products. A system 
of taxation which differentiates between 
certain beverages does not unduly favour 
domestic producer's where a significant 
proponion of domestic production of 
alcoholic beverages falls within each of 
the relevant tax categories. 

JUDGMENT OF THE COURT 
4 March 1986 

In Case 243/84 

REFERENCE to the Court under Article 177 of the EEC Treaty by the 0stre 
Landsret [Eastern Division of the High Court] of Denmark for a preliminary 
ruling in the proceedings pending before that court between 

John Walker & Sons Ltd, a company incorporated under English Ia\\,., having its 
registered office in London, 

and 

Ministeriet for Skatter og Afgifter [1v1inistry for Fiscal Affairs] 

on the interpretation of Article 95 of the EEC Treaty, 

THE COURT, 

in answer to the questions submitted to it b.y the 0stre Landsret by judgment of 
27 September 1984, hereby rules: 

( 1) The frrst paragraph of Article 95 of the EEC Treaty must be interpreted as 
·meaning that products such as Scotch whisky and fruit wine of the liqueur type 
may not be regarded as similar products. 

(2) In the present stage of its development, Community law, and in particular the 
second paragraph of Article 95 of the EEC Treaty, does not preclude the appli
cation of a system of taxation which differentiates between certain beverages on 
the basis of objective criteria. Such a system does not favour domestic 
producers where a significant proportion of domestic production of alcoholic 
beverages falls within each of the relevant tax categories. 
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Case 73/85 

Hans-Dieter and Ute Kerrutt 
v 

Finanzamt Monchengladbach-Mitte 

(reference for a preliminary ruling 
from the Finanzgericht Dusseldorf) 

(Turnover tax- 'Bauherrenmodell' 
[a co-proprietors' building scheme]) 

Summary 

1. Tax provisions- Harmonization of laws- Turnover tax- Common system of value
added tax - Exemptions provided for by the Sixth Directive - Exemption for the supply of 
buildings and the land on which they st4nd- Services provided in connection 
therewith - Whether taxable 
(Council Directive No 771388, Art. 2 {1 ), Art. 13 B (g) and Art. 28 (3) (b)) 

2. Tax provisions - Harmonization of laws - Turnover tax - Common system of value
added tax - Imposition of other national taxes on transactions already subject to 
VAT- Whether permissible- Conditions 
(Council Directive No 771388, Art. 33) 

1. By virtue of Article 2 ( 1) of the Sixth 
Council Directive (No 77 /388) on the 
harmonization of the laws of the 
Member States relating to turnover taxes 
the supply of goods and services under a 
parcel of contracts for work and services 
in connection with the construction of a 
building, except the supply of the 
building land, are subject to value-added 
tax inasmuch as they do not fall within 
one of the exemptions provided for by 
the directive in respect of the supply of 

buildings and of the land on which they 
stand. 

2. No prov1s1on of Community law 
prohibits a Member State from levying 
on a transaction which is subject to 
value-added tax under Directive No 
77/388 other tax.es on transfers and 
transactions, provided that such tax.es 
cannot be characterized as turnover 
taxes. 

JUDGMENT OF THE COURT (Fifth Chamber) 
8 July 1986 

In Case 73/85 

RE~ERE~CE to the Coun under Anicle 177 of the EEC Treaty by the Finanz
genc~t [Fmance Coun] Dusseldorf for a preliminary ruling in the proceedings 
pendmg before that court between 
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Haas-Dieter and Ute Kerrutt, MarkgrOningen, 

and 

finanzamt (Tax Office] Monchengladbach-Mitte 

on the interpretation of various provisions of the Sixth Council Directive, No 
77/388/EEC of 17 May 1977, on the harmonization of the laws of the Member 
States relating to turnover taXes - Common system of value-added tax: uniform 
basis of assessment (Official Journal 1977, L 145, p. 1 ), 

On those grounds, 

THE COURT (Fifth Chamber) 

in reply to the questions referred to it by the Finanzgericht DUsseldorf by an order 
of 17 December 1984, hereby rules: 

( 1) Under a scheme such as the 'Bauherrenmodell' referred to in the order 
requesting a preliminary rulins the supply of goods and services under a parcel 
of contracts for work and services in connection with the construction of a 
builclins, except the supply of the building land, are subject to value-added tax 
by virtue of Article 2 (1) of the Sixth Council Directive (No 77/388/EEC of 17 
May 1977). 

(2) No provision of Community law prohibits a Member State from levying on a 
transaction which is subject to value-added tax under the Sixth Directive other 
taxes on transfen and transactions, such as the German 'Grundenverbsteuer', 
provided that such taxes cannot be characterized as turnover taxes. 
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O.J. No C 191 of 31.7.1985, p. 10 

Action brought on 1 July 1985 by the Commission of the 
European Communities against the Italian Republic 

(Case 200/85) 

(85/C 191/12) 

An action against the Italian Republic was brought 
before the Court of Justice of the European 
Communities on 1 July 1985 by the Commission of the 

European Communities, represented by Dr Guido 
Berardis, of the Commission's Legal Department, with 
an address for service in Luxembourg at the Chambers 
of Dr Georgios Kremlis, also of the Commission's Legal 
Department, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

- Declare that by introducing and maintaining 
differential rates of value-added tax on diesel
engined motor vehicles on the basis of the cylinder 
capacity in order to apply the higher rate exclusively 
to motor vehicles imported particularly from other 
Member States, the Italian Republic hots failed to 
fulfil its obligations under Article 95 of the EEC 
Treaty. 

- Order the Italian Republic to pay the costs. 

Contentions and main arguments adduced in support 

- Infringement of the first paragraph of Anicle 95 of 
the EEC Treaty. Since no diesel-engined motor 
vehicles with a cylinder capacity in excess of the limit 
laid down (2 500 cc) are manufactured in Italy, 
whilst such vehicles are manufactured in at least one 
other Member State, Italy imposes on certain 
products originating in other Member States internal 
taxes which are higher than those imposed on similar 
domestic products. 

- Infringement of the second paragraph of Article 95 
of the EEC Treaty. Even if the similarity between the 
products were open to challenge, the second 
potragraph of Article 95 would necessarily apply since 
the protectionist purpose of the measure in question 
cannot seriously be denied. 

O.J. No C 15 of 21.1.1987, p. 4 

JUDGMENT OF THE COURT 

of 16 December 1986 

in Case 200/85: Commission of the European 
Communities v. Italian Republic ( 1) 

(Differential rates of v:.lue-adJed t:Jx For diesel-engined 
motor ve-hicles) 

(N7 /C 15/06) 

(Language uftbe case: Italian) 

(Provisional translation; the definiti'i.-•e transldtiuu U'i/1 be 
published in the Reports of Cases before the Court) 

In Case 200/85: Commission of the European 
Communities (Agent: Guido Berardis) against Italian 
Republic (Agent: Luigi Ferrari Bravo, assisted by Pier 
Giorgio Ferri, Avvocato dello Stato) - application for a 
d~clarati?n that, by introducing and maintaining 
d1fferenual rates of value-added tax on diesel-engined 
cars on the basis of the cubic capacity in such a way that 
the highest rate applies exclusively to imported cars, and 
in particular to cars imported from other Member States, 
the Italian Republic has failed to fulfil its obligations 
under Article 95 of the EEC Treaty - the Court, 
composed of C. Kakouris, President of Chamber, acting 
as President, T. F. O'Higgins and F. Schockweiler 
(Presidents of Chambers), G. Bosco, T. Konpmans, K. 
Ba_hlmann and G. C. Rodriguez Iglesias, Judges; J. 
!vflscho, Advocate-General; P. Heim, Registrar, gave a 
Judgment on 16 December 1986, the operative part of 
'"t'Jhich is as follows: · 

1. The application is dismissed. 

2. The Commission is ordered to pay ~he costs. 

(') OJ No C 191, 31. 7. 1985. 
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O.J. No C 316 of 27.11.1984, p. 3 

Action brought on 29 October t 984 by the 
Groupement Ap-icole d'Exploitation en Commun de 
Ia Segaude (GAEC) aaainst the Council and the 

Commission of the European Communities 

(Case 253/84) 

(84/C 316/05) 

An action against the Council and the Commission of 
the European Communities was brought before the 
Court of Justice of the European Communities on 
29 October 1984 by the Groupement Agricole 
d'Exploitation en Commun de Ia Segaude, whose 
registered office is at La Clagette (France), 
represented by L. Funck-Brentano, of the Paris Bar, 
with an address for service in Luxembourg at the 
Chambers of M. Neuen-Kauffman, of the Luxem
bourg Bar, 18 Avenue de Ia Porte-Neuve. 

The applicant claims that the Court should: 

(a) declare admissible the applicant's claim for 
damages of FF 60 000 and any additional sum 
which may fall due; 

(b) declare that the European Economic Community 
is liable, in accordance with Articles 178 and 215 
of the EEC Treaty, for the damage sustained by 
the applicant as a result of the Council's adoption 
of the Decision of 30 June 1984; 

(c) declare that accordingly the European Economic 
Community is bound to pay the applicant 
provisional damages of FF 60 000 plus interest; 

(d) declare that the European Economic Community 
is bound to pay any suh ... quent amounts as and 
when such amounts are determined; 

(e) order the European Economic Community to pay 
the costs of these proceedings and any subsequent 
proceedings in which a definitive ruling is made 
as to the additional amounts. 

Contentions and main arguments adduced in support: 

The applicant produces beef, veal, poultry and milk. 
Sales of its products have been adversely affected as a 
direct n·,ult of the aid granted to farmers of the 
Federal Rc:public of Germany, authorized by Council 
Decision No 84/361/EEC (1). That Decision is 
unlawful for the following reasons: 

(') OJ No L 185, 12. 7. 1984, p. 41. 
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- failure to comply with procedural requirements: 
the Council chose to use the procedure laid down 
in Article 93 (2) of the EEC Treaty, despite the 
fact that the aid authorized has an effect on agri
cultural and VAT pr.ovisions, which the Council is 
not entitled to adopt or to alter except on a 
proposal from the Commission. Moreover, the 
dismantling of monetary compensatory amounts 
under Regulation (EEC) No 855/84 (') does not 
constitute an 'exceptional circumstance' within the 
meaning of Article 93 of the EEC Treaty. 

- discrimination: the aid authorized goes beyond 
mere compensation for the dismantling of 
monetary compensatory amounts; indeed for 
about six months it will overlap with the 
advantage provided by the monetary 
compensatory amounts. 

- infringement of Article 25 (3) of the Sixth Council 
Directive (Z). 

- infringement of Article 96 of the EEC Treaty. 

(') OJ No L 90, t. -4. 1984, p. t. 
(') OJ No L 145, 13. 6. 1977, p. 1. 



O.J. No C 34 of 12.2.198?, p. 4 

JUDGMENT OF THE COURT 
of 15 January 1987 

in Case 253/84: Groupement Agricole d'Exploitation en 
Commun (GAEC) v. Council and Commission of the 

European Communities ( •) 
(Action for damages) 

(87 /C 34/07) 

(Language of the case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 253/84: Groupement Agricole d'Exploitation en 
Commun (GEAC) de Ia Segaude, having its registered 

office at Ia Clayette (France), represented by Lise Funck
Brentano, of the Paris Bar, with an address for service in 
Luxembourg at the Chambers of Marfyse Neuen
Kaufmann, 18 Avenue de Ia Pone Neuve, supported by 
Federation Nationale des Syndicats d'Exploitants 
Agricolcs (FNSEA), Paris, represented by Lise Funck
Brentano, of the Paris Bar, with an address for service in 
Luxembourg at the Chambers of M.arlyse Neuen
Kaufmann, 18 Avenue de Ia Porte Neuv~ ag!linst the 
Council of the European Communities (Agents: Antonio 
San·ht:ttini and Arthur Brautigam) and the Commission 
of the European Communities (Agent: Jean-Claude 
Seche), supported by the Federal Republic of Germany 
(Agent: Martin Seidel, assisted by Dietrich Ehle, of the 
Cologne Bar) - application for damages under Article 
178 and the second paragraph of Article 215 of the EEC 
Treaty - the Court, composed of Lord Mackenzie 
Stuart, President, Y. Galmot, T. F. O'Higgins and 
F. Schockweiler (Presidents of Chambers), G. Bosco, 
T. Koopmans, 0. Due, U. Everling, K. Bahlmann, R. 
Joliet and J. C. Moitinho de Almeida, Judges; Sir 
Gordon Slynn, Advocate General; for the Registrar, 
H. A. Ruhl, Principal Administrator, gave a judgment on 
15 January 1987, the operative pan of which is as 
follows: 

t. The application is dismissed. 

2. ( ;.1/·.'C and FNS/~/1 ,m• ordered to pay th£• costs of the 
Council and of the Federal Republic of Germany. 

C) OJ No C 316,27. 11.1984. 
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O.J. No C 240 of 21.9.1985, p. 4 

Action brought on 30 July l 985 by the Commission of 
the European Communities against the Kincdom of the 

Netherlands 

(Case 235/85) 

(85/C 240/05) 

An action against the Kingdom of the Netherlands was 
brought before the Court of Justice of the European 
Communities on 30 July 1985 by the Commission of the 
European Communities, represented by J. F. Buhl, acting 
as Agent, assisted by M. Mees, Advocate, with an 
address for service in Luxembourg at the office of 
G. Kremlis, a member of the Commission's Legal 
Department, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

1. Declare that by not subjecting to the system of Value 
Addt•d Tax the legal activities of notaries and sheriffs' 
officers performed for consideration, the Kingdom of 
the Netherlands has not fulfilled its obligations under 
the Community provisions, in particular Article 2 
and Article 4 (1), (2) and (4) of Council Directive 
77/388/EEC C) of 17 May 1977; 

2. Order the Kingdom of the Netherlands to pay the 
costs. 

Contentions and main arguments adduced in support 

In the Commission's view, the provision of services by 
notaries and sheriffs' officers is an 'economic activity' 
within the meaning of the Sixth Directive on VAT which 
gives an independent definition of that expression. The 
underlying principle of VAT, namely a comprehensive 
tax on consumption, requires the provisions regarding 
exceptions and exemptions to be interpreted strictly. 
Therefore, in view of their independence, particularly in 
the activities which they perform as part of their office, 
notaries and sheriffs' officers arc not in the category of 
'bodies governed by public law'. 

(') OJ No I. 1-45, 13. 6. 1977, p. 1. 

- 357 -

o.J. No C 108 of 23.4 .1987, p. 5 

JUDGMENT OF THE COURT 
· of 26 March 1987 

in Case 235/85: Commission of the European 
Communities against the Kingdom of the Netherlands(') 

(Penom subject to VAT- Boclies governed by public 
law- ·Nouries md sberiffs'-officers) 

(87 /C.J.981<>6) 

(Language of the case: Dutch) 
(Provisional translation; the definitive translation will be 

published in the Reports ofCases ~~J!lre the Court) 

In Case 235/85: Commission of the European 
Communities (Agent: Johannes Fens Buhl, assisted by 
Marten Mees of the Bar of the Hague) against the 
Kingdom of the Netherlands (Agent: G. N. Borchardt) 
- application for a declaration that by not subjecting 
the public services performed by notaries and sheriffs' 
officers to VAT, the Kingdom of the Netherlands has 
failed to fulfil its obligations under the Sixth Directive on 
VAT- the Coun, composed of Lord Mackenzie Stuan, 
President, C. K.akouris and F. Schockweile.r (Presidents 
of Chambers), G. Bosco, T. Koopma:ns, U. Everling, R. 
Joliet, J. C. Moitinho de Almeida· and G. C. Rodriguez 
Iglesias, Judges; C. 0. Lenz,' Advocate General; D. 
Louterman, Administrator, acting as Registrar, gave a 
judgment on 26 March 1987, the operative pan of which 
is as follows: ' 

1. By not subjecting to the system of value-added tax the 
public seroices performed by notaries and sheriffs' 
officers, the Kingdom of the Netherlands has failed to 
fulfil its obligations under Article 2 and Article 4 ( 1 ), 
(2) and (4) of Council Directive 77/388/EEC of 17 May 
1977 on the harmonization of the laws of the Member 
States relating to turnover taxes - Common system of 
value-added tax: uniform basis of assessment; 

2. The Kingdom of the Netherlands is ordered to pay the 
costs. 

(I) OJ No C 240, 21. 9. 1985. 
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O.J. No.C 327 of 20.12.1986,p.6 

Action brought on 24 November 1986 by the 
Commission of the European Communities against the 

Federal Republic of Germany 

(Case 290/86) 

(86/C 327 I 1 0) 

An anion against the Federal Republic of Germany \\as 
brought before the Court of Justice of the European 
Communities on 24 November 1986 bv the Commission 
of the European Communities, repres~nted hy Gotz zur 
Hausen and John Forman, with an address for service in 
Luxembourg at the office of Georgios Kremlis, a 
member of its Legal Department, Jean Monnet Building, 
Kirchberg. 

The applicant claims that the Court should: 

1. Declare that, by failing to pay interest (in the amount 
of DM 3 292 041 ,32) under Anicle 11 of Regulation 
(EEC) No 2891/77 for the period from 31 October 
1984 until the own resources were made available (1 
August 1986) on the own resources which it had 
failed to pay between 1980 and 1983 as a result of 
exempting from ,·alue-added tax, contrary to Article 
13 (A) (l) (a) of the Sixth Council Din:ctive on 
turnover taxes, the supply of transport ser"in·s for the 
Deutsche Bundespost, the Federal Republic of 
Germany has failed to fulfil its obligations under ~he 
EEC Treaty; 

2. Order the federal Republic of Germanv to pay the 
costs. 

Contentions and main arguments adduced in support 

In view of the declaration of the Court of Juqice in Case 
l 07/!\4 (') that the Sixth Council Directive nn turnover 
taxe!> had been infringed, as a re<iult of which 
infringement the \'alue-added tax own resources basis 
had been reduced, the Federal Republic of Germany was 
obliged under Article 1 (1) and Article 2 (1) of Regu
lation (EEC) No 2892/77 C) to subsequently make good 
the amount due Under Article 11 of Regubtion (EEC) 
No 2891 /77 (') any delay in crediting an amount is to 
giYe rise to pa~·ment of the rate of interest proYided for 
therein regardless of the reason for the delay. 

(') OJ No C 2C'J. toi. 1!. I'JHS, p. IL 
(2) OJ No L 33o, 27. 12. 1977, p. 8. 
(') OJ No L 336. '27. 12. 1977, p. 1. 

O.J. No.C 136 of 21.5.1987,p.9 

By order of 26 March 1%7 the Cnun ut lu-,tH.:e of the 
European Communities ('rdered the rcmn-, al from rlw 
Register of Case 290/t\6: C.l'rnmi:..~llln l't the !· uwrc.1n 
Communities, .. Fedtral Rcpuhlic l'l Cerm.ln\ 
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U.J. No C 181 of 19.7.198~, p. 5 

Action brought on 25 June 1985 by the Commission of 
the European Communities againsr the French Republic 

(Case 196/85) 

(85/C 181/10) 

An acuon against the French Republic was brought 
before the Court of Justice of the European 
Communities on 25 June 1985 by the Commission of the 
European Communities, represented qy Jacques 
Delmoly, a member of its Legal Department, with an 
:tddress for service in Luxembourg at the office of 
Georges Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the: Court should: 

- Declare that, by establishing and maintaining a 
system of differential taxation in respect of wines 
known as 'natural sweet wines' and of dessert wines, 
the French Republic has failed to fulfil its obligations 
under Article 95 of the EEC Treaty; 

Order the French Republic to pay the costs. 

Coutentions and main arguments adduced in support 

The Commission no longer disputes the principle of the 
application by France of tax provisions favo~ring natural 
sweet wines in France since the benefit of those 
provisions was extended to similar products imported 
from other Member States by the Finance Law of 1982. 
It considers, however, that three of the conditions which 
imported products must satisfy under Article 417a of the 
Code General des Impots [General Taxation Code) are 
of a restrictive nature and render virtually ineffective the 
extension of those tax provisions to foreign producers. 
Those conditions are: 

the rc:c.Juircmc:nt that du· proJun comes from a 
region where its production is traditional and 
customary; 

the requirement of equivalent supervision of its 
production and marketing: i~ the Commission~s 
opinion it is not possible, in parttcular, for the beneftt 
of the favourable tax provisions to be granted on the 
basis of an agreement concluded with another 
Member State or on the basis of an exchange of 
information; 

- the requirement of special accompanying documents. 

O.J. No C 123 of 9.5.1987, p. 6 

JUDGMENT OF THE COURT 
of 7.April 1987 

in Case 196/85: Commission of the European 
Communities v. French Republic(') 

(Taxation of natural swett wines and liqueur wines) 

(87 IC 123/08) 

(Language of the case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports ofCases before the Court) 

. In Case 196/85: Commission of the European 
Communities (Agent:· Johannes F0ns Buhl) against the 

French Republic (Agents: Gilbert Guillaume, Regis de 
Gouttes and Philippe Pouzoulet} - application for a 
declaration that, by establishing and maintaining a 
system of differential taxation in respect of wines known 
as 'natural sweet wines' and liqueur wines, the French 
Republic has failed to fulfil its obligations under Anicle 
95 of the EEC Treaty- the Court, composed of Lord 
Mackenzie Stuart,. President, Y. Galmot and T. F. 
O'Higgins (Presidents of Chambers), G. Bosco, 0. Due, 
U. Everling a.nd K. Bahlmann, Judges; Sir Gordon 
Slynn, Advocate General; P. Heim, Registrar, gave a 
judgment on 7 April 1987, the operative part of which is 
as follows: 

1. The application is dismissed. 

2., The Commission of the European Communities is 
ordered to pay the costs. 

C) OJ No C 181, 19. 7. 1985. 
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O.J. No.C 325 of 18.12.1986,p.7 

Reference for a preliminary ruling by the Gerechtshof te 
Amsterdam by judgment of that court of 7 October 1986 
in the case of Adetiek Vereniging 'N.E.A.-Volharding' v 

lnspecteur der lnvoerrechten en Accijnzen te Alkmaar 

(Case 273/86) 

(86/C 325/08) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the 
Gerechtshof [Regional Coun of Appeal], Amsterdam, of 
7 October 1986, which was received at the Coun 
Registry on 12 Novmeber 1986, for a preliminary ruling 
in the case of Atletiek Vereniging 'N.E.A.-Volharding', 
Purmerend, v lnspecteur der lnvoerrechten en Accijnzen 
[Inspector of Customs and Excise], Alkmaar, on the 
following questions: 

1. (a) Can the supply of food and drink by a spons club 
to its members in a canteen run bv the club be 
regarded as a service closely linked to spon or 
physical education supplied to persons taking pan 
in ~pun or physical education within the meaning 
nf Article 13 (A) ( t) (m) of the Sixth Council 
Directive, No 77 /388/EEC of 17 May 1977, on 
the harmonization of the laws of the Member 
States relating tO turnover taxes - Common 
system of value-added tax: uniform basis of 
assessment? 

(b) In answering Question I (a) should a distinction 
he made between the supply of food and drink to 
members in the course of or in direct connexion 
with the actual practice of sport by members and 
the ~upply of food and drink to members on other 
occasinns? 

., If Question 1 (a) is answered in the affirmative, can 
the supply of food and drink be regarded (to that 
extent) as essential to the transactions exempted 
within the me:tning of the first indent of Article 13 
(A) (2) (b) of the Sixth Directive? 

t') OJ ~o L 145, 13. 6. 1977, p. I. 

O.J. No.C 165 of 24.6.1987,p.7 
. . 

Removal from the Register of Case 273/86 C) 

(87 /C 165/16) 

By order of 8 April 1987 the Coun of Justice of the 
European Communities ordered the removal from the 
Register of Case 273/86 (reference for a preliminary 
ruling by the Gerechtshof Amsterdam): Atletiek 
Vereniging 'NEA-Volharding' v. Inspecteur der 
lnvoerrechten en Accijnzen, Alkmaar. 

C) OJ No C 325, t 8. 12. 1986. 
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O.J. No. C 181 of 19.7.1985, p. 3 

Action brought on 13 June t 985 by the Commission of 
the European Communities against the Italian Republic 

(Case 184/85) 

(85/C 181/06) 

An acuon against the Italian Rt•public was brought 
before the Court of Justice of the European 
Communities on 13 June 1985 by the Commission of the 
European ,Communities, represented by Enrico Traversa, 
a member of its Legal Department, acting as Agent, with 
an address for service in Luxembourg at the office of 
Georges Kremlis, also of the Commission's Legal 
Department, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

Declare that, by imposing and maintaining in force a 
tax on the consumption of fresh and dried bananas 
anJ on banana meal, the Italian Republic has failed 
to fulfil its obligations under .1\rtidt.· 95 of the EEC 
Treaty; 

- Ordt'f the Italian Republic to pa~· the costs. 

Contentions and main arguments adduced in support 

The consumption tax is imposed only on bananas, which, 
apart from an absolutely negligible quantity of home
grown bananas, consist almost entirely of imports. 
Howevt·r, neither that tax nor any other Italian charge 
whid1 i~ ~imilar or comp01rahle to it is chargeJ on the 
numnous well-known vuieties of ('(lible fruit which tlre 
typically home grown and must be regarded as 'similar 
products'. 

Alternatively, if the similarity between bananas and 
home-grown fruit cannot be established beyond doubt, 
the Commission considers the tax to be contrary to the 
sc:nmd paragraph of Article 95 of the EEC Treaty. 

O.J. No. C 203 of 30.7.1987, p. 6 

JUDGMENT OF THE COURT 
of 7 May 1987 

in Case 184/85: Commission of the European 
Communities v. Italian Republic ( 1) 

(Co11sumu uz 011 /wunas) 

(87 /C 203/07) 

(Language of the cast: Italian) 
(Provisional translation; the definitiw translation will be 

published in the Reports of Cases before the Court) 

In Case 184/85: Commission of the European 
Communities (Agent: Enrico Travcrsa) against Italian 
Republic (Agent: Luigi Ferrari Bravo, assisted by Sergio 
Laporta, Avvocato dello Stato) - application for a 
declaration that, by imposing and maintaining in force a 
tax on the consumption of fresh and dried bananas and 
on banana meal, the Italian Republic has failed to fulfil 
its obligations under Article 95 of the EEC Treaty- the 
Court, c~mposed of Y. Galmot, President of Chamber, 
acting for the President, C. N. Kakouris, T. F. 
O'Higgins and F. A. Schockweiler (Presidents of 
Chambers), G. Bosco, T. Koopmans, 0. Due, U. 
Everling, K. Bahlmann, R. Joliet and G. C. Rodriguez 
Iglesias, Judges; C. 0. Lenz, Advocate-General; H. A. 
Ruhl, Principal Administrator, acting for the Registrar, 
gave a judgment on 7 July 1987, the operative pan of 
which is as follows: 

1. By imposing and maintaining in force a tax on the 
consumption of fresh bananas which is applicable to 
bananas from the French OfJerseas Departments, tht 
Italian Gowmment has foiled to fulfil its obligations 
under the second paragraph of .Article 95 of the EEC 
Treaty. · 

2. The remainder of the application is dismissed., 

3. The Italian Republic is ordered to pay the costs. 

(') OJ No C 181, 19. 7. 1985. 
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O.J. No. C 179 of 17.7.1985, p. 4 

Reference for a preliminary ruling by the T ribunalc di 
Milano by order of that court of 17 January 1 9 8 5 in the 
case of Cooperativa Co-Frutta sri and Amministrazione 

delle Finan7.e ddlo Stato 

(Case 193/85) 

(~5/C 179/06) 

Referencf' h:u been made to the Court of Justice of the 
European Communities by an order of the Tribunate di 
Milano TDistrict Court, Milan] of 17 January 1985, 
which wa.<; received :n the Court Registry on 21 June 
1985, for a preliminary ruling in the case of Cooperativa 
Co-Frutt:l sri, Padua. and Amministrazione delle Finanze 
dello Stlto [State Finance Administration] on the 
following questions: 

t. Does :1 charge described as a State consumption tax 
which is expressed to be imposed on both imported 
products and domestic products but in practice applies 

only to imported products because, as a result of 
environmental conditions, there is no domestic 
production of the product in question (in this case 
bananas), constitute a charge having an effect 
equivalent to a customs .duty, prohibited by Anicles 9 
and 12 of the EEC Treaty? 

2. Must a charge of that kind instead be regarded as 
internal taxation within the meaning of Anicle 95 of 
the EEC Treaty in view of the fact that, according to 
its n:1me, it is imposed on the consumption of the 
goods in question and not on the importation thereof, 
even if it is physically collected when the goods are 
cleared through customs and is imposed only on 
bananas and not on any other kind of fruit? 

3. If it is to be regarded as internal taxation, is the 
ch:1rge in question contrary to the second paragraph 
of Article 95 and as such prohibited, inasmuch as its 
purpose is to protf'Ct other fruit, in particular all 
home-grown fruit? 

4. If the matter falls to be considered, must Anicle 95 be 
applied only to productS originating in the Member 
States of the Community or also to products which 
are in free circulation? 

5. If Article 95 of the EEC Treaty is held to be in
applicable to products originating in non-member 
countries, is a charge which is contrary to Anicle 95 
as regards products of the Member States also 
conrr:~.ry to Article Ill of the General Agreement on 
Tariffs and Trade (GAIT) as regards products 
originlting in the territory of the contracting panies 
w the Agreement? 
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O.J. No. C 152 of 10.6.1987, p. 6 

JUDGMENT OF THE COURT 

of 7 May 1987 

in Case 193/85 (reference for a preliminary ruling made 
by the Tribunale di Milano): Cooperativa Co-Frutta sri v. 

Amministrazione delle Fmanze dcllo Stato ( ') 

(Consumer t:a on bananas) 

(87/C 152/10) 

(Language of the case: Italian) 
(Provisional translation; the definitive translation will be 

published in the Reports of the Cases before the. Court) 

In Case 193/85: reference to the Coun under Anicle 
177 of the EEC Treaty by the T ribunale di Milano 
[District Court, Milan] for a preliminary ruling in the 
proceedings pending before that court between 
Cooperativa Co-Frutta sri and Amministrazione delle 
Finanze dello Stato - on the interpretation of Ani des 9, 
12 and 95 of the EEC Treaty and Anicle III of the 
General Agreement on Tariffs and Trade - the Coun 
composed of Y. Galmot, acting for the President of the 
Coun, C. N. Kakouris, T. F. O'Higgins and F. A. 
Schockweiler (Presidents of Chambers}, G. Bosco, T. 
Koopmans," 0. Due, U. Everling, K. Bahlmann, R. Joliet 
and G. C. Rodriguez Iglesias, Judges; C. 0. Lenz, 
Advocate-General; H. A. Ruhl, Principal Administrator, 
acting for the Registrar gave a judgment on 7 May 1987, 
the operative pan of which is as follows: 

(') OJ No C 179, 17. 7. 1985. 

1. A charge described as a consumer tax which is imposed 
on both imported and domestic products but in practice 
applies tJirtual/y exclusively to imported products because 
domestic production is extremely small does not 
constitute a charge having an effoct equivalent to a 
customs duty within the meaning of Articles 9 and 12 of 
the EEC Treaty if it is part of a general systems of 
interrud dues applied systematiaJly to C4legories of 
products in accordance with objectitJe criteria 
irrespectitJe of the origin of tht! products. It t~refore 
constitutes intemal taxation within the me~:~ning of 
Article 95. 

2. A consumer tax imposed on certain imported fruit is 
contrary to the second paragraph of Article 95 of tht 
EEC Treaty if it is of such a n~:~ture as to protect 
domestic fruit production. 

3. Article 95 of the EEC Treaty applies to all products 
coming /rom Member States, including products /rom 
non-member countries which are in free circul4tion in 
the Member States. 
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O.J. No. C 327 of 17.12.1985, p. 8 

Action brought on 19 November 1985 by the 
Commission of the European Communities against the 

Kingdom of Belgium 

(Case 356/85) 

(85/C 327/17) 

An action against the kingdom of Belgium was brought 
before the Coun of Justice of the European 
Communities on 19 November 1985 by the Commission 
of the European Communities, represented by Henri 
Etienne, acting as Agent, with an address for service in 
Luxembourg at the office of G. Kremlis, a member of its 
Legal Depanment, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 
- Declare that the Kingdom of Belgium, by intro

ducing and applying a higher rate of value added tax 
on wine of fresh grapes, an imponed product, than 
on beer, a domestic product, has failed to fulfil its 
obligations under Anicle 95 of the EEC Treaty; 

- Order the Kingdom of Belgium to pay the costs. 

Contentions and main arguments adduced in support: 
Since beer and wine are competing productS, Belgium is 
prohibited by the second paragraph of Anide 95 of the 
EEC Treaty from imposing on the imponed product, 
wine, a tax of such a nature as to afford protection to 
the domestic product, beer. 
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O.J. No. C 205 of 1.8.1987, p. 8 

JUDGMENT OF THE COURT 

of 9 July 1987 

in Case 356/85: Commission of the European 
Communities v. Kingdom of Belgium(') 

(T~m~tion of. wine ud beer) 

(87 /C 205/10) 

(Language of the Case: French) 
(Provisional translation; the definitive translation will be 

published in the Reports a/Cases before the Court) 

In Case 356/85, Commission of the European 
Communities (Agent: Henri Etienne), supported by the 
French Republic (Agent: Gilben Guillaume) against 
Kingdom of Belgium (Agent: Roben Hobaer, assisted by 
Jacques Delbeke) - application for a declaration that, 
by applying a higher rate of VAT to wines made from 
fresh grapes, which are imported, than to beer, which is 
produced in Belgium, the Kingdom of Belgium has failed 
to fulfil its obligations under Article 95 of the EEC 
Treaty - the Court, composed of Lord Mackenzie 
Stuan, President, T. F. O'Higgins and F. A. 
Schockweiler (Presidents of Chambers), G. }3osco, 0. 
Due, U. Everling, K. Bahlmann, R. Joliet, J. C. Moitinho 
de Almeida, Judges; J. L. da Cruz Vila~, Advocate
General; B. Pastor, Administrator, for the Registrar, 
gave a judgment on 9 July 1987, the operative pan of 
which is as follows: 

1. The application is dismissed; 

2. The Commission of the European Communities and the 
French Republic are jointly and severally ordered to pay 
the costs. 

(') OJ No C 327, 17. 12. 1985. 
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O.J. No. C 355 of 31.12.1985, p. 12 

Reference for a preliminary ruling by the Tribunal de 
Grande Instance, Mulhouse, by judgment of that court of 
19 December 1985 in the case of Jacques Felclaio v. 

Directeur Gen&al des lmp6ts, Colmar 
(Case 433/SS) 

(8 5/C 355/21) 

Reference has been made to d~e Coun of Justice of the 
European Communities by a judgment of the Tribunal 
de Grande Instance, Mulhouse, of 19 December 1985, 
which was received at the Coun Registry on 
30 December 1985, for a preliminary ruling in the case 
of Jacques Feldain v. Directeur. General des Imp6ts, 
Colmar, on the following question: 

Does Anicle 95 of the Treaty of Rome forbid the 
imposition, on motor vehicles exceeding a cenain power 
rating for tax purposes, of a differential taX which 
increases exponentially according to that rating, where 
the rating is arrived at by means of a formula which has 

the effect of subjecting to the said exponential increase 
any vehicle of a given cylinder capacity and such vehicles 
are manufactured only in cenain other countries, in 
panicular those of the Community, and not in France? 

O.J. No. c 274 of 13.10.1987, p. 5 

JUDGMENT OF TilE COURT 

of 17 September 1987 

in Case 433/85 (reference for a preliminary ruling made 
by the Tribunal de Grande Instance, Mulhouse): Jacques 
Fddain v. Directeur des ~es Fasc:aux du Dq,artement 

du Haut-Rhin (') 
(Arrick 95 - DiH~11tuJ tax 011 motor vebides) 

(87 /C 274/06) 

(Language of the case: French) 
(Prwi.sional translation; the. definitive translation will be 

published in the Reports "of Cases before the Court) 

In Case 433/85: reference to the Coun under Ani de 
177 of the EEC Treaty by the Tribunal de Grande 
Instance [Regional Coun], Mulhouse, for a preliminary 
ruling in the proceedings ·pending before that coun 
between Jacques Feldain, a company director, of 
Mulhouse, France, and the Directeur des Services 
Fiscaux [Director of the Tax Authorities] of the 
D~pa..rtement of Haut-Rhin, at his office in Colmar, 
France- on the interpretacion of Article 95 of the EEC 
Treaty - the Coun, composed of T. F. O'Higgins, 
President of the Second Chamber, acting as President, 
F. A. Schockweiler (President of the, First Chamber), 
G. Bosco, 0. Due, U. Everling, K. Bahlmann and R. 
Joliet, Judges; J. Mischo, Advocate-General; B .. Pastor, 
Administrator, for the Registrar, gave a judgment on 
17 September 1987, the operative pan of which is as 
follows: 

A system of road tax in which one tax band comprises more 
power ratings for tax p11rposes than the others, with the 
res.Jt that the normal progression of the tax is restricted in 
si4Ch a way as to afford an adoantagt to top-of-the-range 
CATS of domestic mtm.J4fact14rr, anti in which the power 
rating for tax p11rposes is caiaJ4ud in a_ manner which 
places whicles imported from other Member States at a 
disadwnt41' has a discriminatory or protective effict 
within the meaning of Article 95 of the Treaty. 

(') OJ No C 355, 31. 12. 1985. 
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0. J. No. C 145 of 12.6.1986, p. 10 

Reference for a prclimiaarr rulioa by the Gaechtsho£, 
Amsterdam. by judamcnt of that court of 7 March 1986 
in the case of Amro Aandclcn Fonds, Amltadam v. 

lnspecteur dcr RcPcratie ca Succaait 
(Case 1 12/86) 

(86/C 145/16) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Fourth 
Collegiate Revenue Chamber of the Gerechuhof 
[Regional Coun of Appeal], Amsterdam, of 7. March 
1986 which was received at the Coun Registry on 
12 May 1986, for a preliminary ruling in the case of 
Amro Aandelen Fonds, Amsterdam, represented by 
Amsterdam Rotterdam Bank NV v. lnspecteur ?es 
Registratie en Successie (Haarlem) on the followmg 
question: 
What requireme~ts, besides that of operatin_g for l?rofit, 
must a group of persons (providers of capttal) wtthout 
legal personality satisfy in ?rder to ~ regarded as a 
'company' within the meanmg of Article 3 (2) of the 
Directive (Council Directive 69/335/EEC of . 1_7 July 
1969 concerning indirect tax:es on the ra.~smg of 
capital(')]? 

( 1) OJ, English Special Edition 1969 (II), p. 412. 

O.J. No. c 334 of 12.12.1987, p. 4 

JUDGMENT OF THE COURT 

of 12 November 1987 

in Case 112/86: (reference for a preliminary ruling made 
by the Gercchtshof, Amsterdam): Amro Aandden Foods 
v. lnspecteur der Registratic en Successic (Inspector of 

Registration and Death Duties] (') 

(Indirect rues on rbe raising of apiw - Defmicion of 
c;~pital compuy) 

(87/C 334/04) 

(Language of the case: Dutch) 

(Provisional translation; the definitive translation will bt 
published in the Reports of Cases before the Court) 

In Case 112/86 reference to the Court under Anicle 177 
of the EEC Treaty by the Gerechtshof, Amsterdam, for a 
preliminary ruling in the proceedings pending before that 
Court between Amro Aandelen Fonds, represented by 
Amsterdam Rotterdam Bank NV and lnspecteu r der 
Registratie en Successie, Amsterdam (now in Haarlem) 
- on the interpretation of Anicle 3 of Council Directive 
69/335/EEC of 17 July 1969 concerning indirect taxes 
on the raising of capital (Official Journal, English 
Special Edition 1969 {II, p. 412) - the Court, composed 
of Lord Mackenzie Stuan, President, G. C. Rodriguez 
Iglesias (President of Chamber), T. Koopmans, U. 
Everling, K. Bahlmann, Y. Galmot and T. F. O'Higgins, 
Judges; M. Darmon, Advocate-General; P. Heim, 
Registrar, gave a judgment on 12 November 1987, the 
operative part of which is as follows: 

A group of persons without legal personality, the members 
of which provide capital for separate assets with a view to 
making profits is to be deemed to be a capital comp.my by 
virtue of Article 3 (2) of Directive 691335/EEC without 
any additional requirement. It i5, however, for the national 
legislature, by virtue of the same provision, to determine 
whether or not it is to be regarded as a capital company for 
the purpose of charging capital duty. 

(') OJ No C 145, 12. 6. 1986. 



- 374 -



- 375 -

O.J. No. C 169 of_ 8.7.1986~ -~· ~

Action broucht on 26 May 1986 by the Commission. of 
the European Communities against the Italian Republic 

(Case 124/86) 

(86/C 169/12) 

An action against the Italian Republic was brought 
before the Court of Justice of the European 
Communities on 26 May 1986 by the Commission of the 
European Communities, represented ~y Sergio Fabro~ a 
member of its Legal Deparunent, acung as Agent~ wtth 
an address for service in Luxembourg at the offtce of 
Georgios Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

t. declare that by failing to adopt the laws, regulations 
and administrative provisions necessary to comply 

' with Council Directive 83/ 183/EEC (') of 28 March 
· 1983 on we exemptions applicable to permanent 

imports from a Member S~te of ~e pers~nal 
property of individuals the Itahan ~ep~bhc. has faa led 
to fulfil its obligations under the sa1d Dtrecuve; 

(') OJ No L 105, 23. 4. 1983, p. 64. 

2. order the Italian Republic to pay the costs. 

Contentions and m4in arguments adduced in support: 

Under Article 289 of the EEC Treaty, according to 
which directives are binding, as to the result to be 
achieved upon each Member State to which they are 
addressed the Member States are required to comply 
with the 'time-limits laid down in directives for their 
transposition into national law. Although that time limit 
expired on 1 January 1984 Italy has not take~ the 
measures necessary to comply with the above-menuoned 
directive. 

O.J. No. C 334 of 12.12.1987, p. 4 

JUDGMENT OF THE COURT 

of 24 November 1987 

in Case 124/86: Commission of the European 
Communities v. Italian Republic(') 

( F:Ulure of a Member State to fuJljJ its obligations -
Failure to implement in natioaal hi• Cout~c:il Directive 
83/183/EEC- Tu exemptions appliable to pcrDWJent 
imports from a Member State of the personal pro-perry of 

individuals} 

(87 IC 334/05) 

(Language of the case: Italian) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 124/86: Commi-ssion of the European 
Communities (Agent: Sergio Fabro) against the Italian 
Republic (Agent: Luigi Ferrar! Bravo, assisted by lvo 
Braguglia) - application for a declaration that by failing 
to adopt within the time allowed the provisions necessary 
to comply with Council Directive 83/ 183/EEC of 28 
March 1983 on tax exemptions applicable to permanent 
imports from a Member State of the personal property of 
individuals (Official Journal No L 105, 1983, p. 64), the 
Italian Republic has failed to fulfil its obligations under 
the EEC Treaty - the Court, composed of G. Bosco, 
President of a Chamber, acting as President, J. C. 
Moitinho de Almeida (President of a Chamber), T. 
Koopmans, U. Everling, C. N. Kakouris, R. Joliet and 
F. A. Schockweiler, Judges; C. 0. Lenz, Advocate
Ceneral; B. Pastor, Administrator, for the Registrar, 
gave a judgment on 24 November 1987, the operative 
part of which is as follows: 

l. By failing to adopt within the time allowed the 
provisions necessary to comply with Council Directive 
83/183/EEC of 28 March 1983 on tax exemptions 
applicable to permanent imports /rom a Member St.tte of 
the personal property of individuals, the Italian RepHblic 
has failed to fulfil its obligations under the EEC Treaty. 

2. The Italian Republic i.s ordered to pay the costs. 

e) OJ No C 169, !L 7. 19~6. 
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O.J. No. C 169 of 8.7.1986,_p. 7 

Action brought on 26 May 1986 by the Commission of 
the European Communities against the Italian Republic 

(Cue 125/86) 

(86/C 169/13) 

An action against the Italian Republic was brought 
before the Coun .of Justice of the · European 
Communities on 26 May 1986 by the Comm,ission of the 
European Communities, represented by Sergio Fabro, a 
member of its Legal Depanment, acting as Agent, with 
an address for ser\rice in Luxembourg at the office of 
Georgios Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

1. declare that by failing to adopt the laws, regulations 
and administrative provisions necessary to comply 
with Council Directive 83/181/EEC (I) of 28 March 
1983 determining the scope of Article 14 (1) (d) of 
Directive 77 /388/EEC as regards exemption from 
value added tax on the final importation of certain 
goods the Italian Republic has failed to fulfil its obli
gations under the said Directive; 

2. order the Italian Republic to pay the costs. 

Contentions and main arguments adduced in support: 

The contentions and main arguments are the same, 
ceteris paribus, as those adduced in Case 124/86; the time 
limit for transposition into national law expired on 1 July 
1984. 

(') OJ No L 105, 23 .... 1983, p. 38. 

- 377 -

O.J. No. C 334 of 12.12.1987, p. 5 

JUDGMENT OF THE COURT 

of 24 November 1987 

in Case 125/86: Commission of the European 
Communities v. Italian Republic(') 

(Failure of a Membaf,State to fuJGJ its obliptioDs -
Failure tD impltm~t ip 11ati0Dal law CoUIJcil Dilft:tive 
BJ/181/EEC - Ext!mptioD from VAT on tbe fmal 

importatioD of cezuin soods) 

(87 /C 334/06) 

(Language of the case: ltalwn) 

( l'rofJisional transl4tion; the tlefinitiw transltltion will be 
pNblishtd in tht R~orts of Cases befort the Court) 

In Case 125/86: · Commission of the European 
Communities (Agent: Sergio Fabre) against the Italian 
Repub~ic (Agent: Luigi Ferrari Bravo, assisted by Ivo 
Braguglia) - application for a declaration that by failing 
to adopt within the time allowed the provisions necessary 
to comply with Council Directive 83/181/EEC of 28 
March 1983 determining the scope of Anicle 14 (1) (d) 
of Directive 77 /388/EEC as regards exemption from 
value added tax on the final importation of certain goods 
(Official Journal No L 105, 1983, p. 38), the Italian 
Republic has failed to fulfil its obligations under the 
EEC Treaty - the Court, composed of G. Bosco, 
President of a Chamber, acting as President, J. C. 
Moitinho de Almeida, (President of a Chamber), T. 
Koopmans, U. Everling, C. N. K.akouris, R. Joliet and 
F. A. Schockweiler, Judges; C. 0. Le~z. Advocate
General; B. Pastor, Administrator, for the Registrar, 
gave a judgment on 2• November 1987, the operative 
part of which is as follows: 

1. By failing to adopt within the time allowed the 
provisions ntctssary to comply with Council Directive 
831181/EEC of 28 March 1983 determining the scope of 
Article 14 (1) (d) of Dirtctive 771388/EEC as rtgards 
exemption /rom fJalue added tax on the final importa-

(') OJ No C 169, 8. 7. 1986. 
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O.J. No. C 66 of 21.3.1986, p. 4 

Reference for a preliminary ruling by the Hejesteret 
(Supreme Court) by judgment of that court of 28 
January 1986 in the case of Ministeriet for Skatter og 
Afgifter (Ministry for Fiscal Affairs) against Investerings
foreningeo Oansk Sparinvest (Oansk Sparinvest 

Investment Society) 

(Case 36/86) 

(86/C 66/07) 

Reference has been made to the Coun of Justice of the 
European Communities by a judgment of the Hejesteret 
(Supreme Coun) of 28 January 1986, which was 
received at the Coun Registry on 11 February 1986, for 
a preliminary ruling in the case of Ministeriet for Skatter 
og Afgifter (Ministry for Fiscal Affairs) a!}'linst 
lnvesteringsforeningen Dansk Sparinvest (Dansk 
Sparinvest Investment Society) on the ·following 
questions: 

1. Are Anicles 10 and 11 of the Council Directive No 
691335/EEC of 17 July 1969 concerning indirect 
taxes on the raising of capital C) to be understood as 
meaning that it is not permissible for a Member State 
to subject capital companies, within the meaning of 
Anicle 3 of the directive, to taxes or duties in 
connection with the transactions mentioned in Anicles 
10 and 11 other than capital duty and the duties 
mentioned in Article 12? 

2. Is Article 4 (2) (a) of the directive to be understood as 
meaning that an increase in company capital effected 

by a transfer to it of the values mentioned in that 
provision is a precondition for the charging of capital 
duty within the meaning of the said provision or is a 
Member State entitled to charge capital duty simply 
on the basis of an increase in nominal capital? 

(') English Special Edition 1969 (II), p. 412. 

O.J. No. C 55 of 26.2.1988, p. 9 

JUDGMENT OF THE COURT 
of 2 February 1988 

in Case 36~86 (referen~~ for a preliminary ruling made 
by the He,esteret): Ministry of Fiscal Affairs v. Inves

terings- foreningen Dansk Sparinvest ( 1) 

(IDtlirect taxes on tbe r:Using of capital) 

(88/C !JS/08) 

(Language oi th~ Case: Danish) 
(Provisiorial translation; the definitive translation will be 

published in the Reports of Cases before the Court) 

In Case 36/86: reference to the Coun under Article 177 
of the EEC? "!"reaty by_ the. ~ejesteret [Supreme Coun) 
for a prebmmary rulmg m the proceedings pending 
before that court between the Ministry of Fiscal Affairs 
and . lnvesteringsforeningen Dansk Sparinvest [Dansk 
Spannve~ ln~es~ent Society) - on the interpretation 
?f ~ounol D1rect1ve 69/335 of 17 July 1969 concerning 
mdtrect taxes on the raising of capital (Official Journal 
English Special Edition 1969 (II), p. 412) - the Court: 
co~~sed of Lord Mackenzie Stuart, President, ]. C. 
Mottlnho de Almeida (President of Chamber) T. 
Koopmans, U. Everling, K. ·Bahlmann, Y. Galmot and 
T. F. O'Higgins, Judges; C. 0. Lenz, Advocate General; 
H. A. Ruhl, Principal Administrator, for the Registrar, 
gave a Judgment on 2 February 1988, the operative part 
of which is as follows: 
1. Articles 10 and 11 of Directive 69/335 mut be inter

preted as meaning that it is not permissible for a 
Mem~er .State ~o subject capital companies, within the 
meanmg of Art~ele 3 of the Directive, Jo taxes or duties 
in connexion with the transactions mentioned in Articles 
10 and 11 other than· capital duty and the duties 
mentioned in Article 12. 

2. Article 4_(2J (a) o.( Direc~ive 691335 must be interpreted 
as meanrng that It applres only to an increase in the 
capital of a capital company by capitalization of profits 
or of permanent or temporary reserves and that a 
Member S~te is no.t entjtled to charge capital duty solely 
on the bans of_ an rnmase in the nominal capital which 
does not CO'fJtnbute to the strengthening of the economic 
potential of the company. 

(I) OJ No C 66, 21. 3. 1986. 
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O.J. No.C 37 of 18.2.1986,p.8 

Reference for a preliminary ruling by the Fifth Chamber 
of the Tribunal Correctionnel [Criminal Coun] Verviers 
by judgment of that coun of 8 January 1986 in the case 
of the Ministre des Finances and Procureur clu Roi v. 

Ahmet Sikier and Mehmet Sikier 
(Case 6/86) 

(86/C 37 /10) 

Reference has been made to the Coun of Justice of the 
European Communities by a judgment of the Fifth 
Chamber of the Tribunal Correctionnel, Verviers, of 
8 January 1986, which was received at the Coun 
Registry on 13 January 1986, for a preliminary ruling in 
the case of Ministre des Finances and Procureur du Roi 
v. Ahmet Sikier and Mehmet Sikier on the following 
question: 

Is the Royal Decree of 27 December 1977 compatible 
with the directives and regulations of the European 
Community and the Association Agreement between 
Turkey and the European Community (Law of 15 July 
1964) in so far as it requires Turkish nationals to pay 
value-added tax on the imponation of presents the value 
of which exceeds 45 000 Bfrs? 

O.J. No.C 67 of 12.3.1988,p.7 

Removal from the Register of Case 6/86 ( 1) 

(88/C 67 /11) 

By order of 3 February 1988 the Court of Justice of the 
European Communities ordered the removal from the 
Registrr of Case 6/86 (reference for a preliminary ruling 
by the Tribunal de Premiere Instance, Verviers): 
Ministre des Finances and Procureur du Roi v. Ahmet 
Sikier and Mehmel-: Sikier. 

(') OJ No C 37, 18. 2. 1986. 
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O.J. No. C 347 of 31.12.1985, p. 27 

Action brought on 2 December 1985 by the Commission 
of the European Communities against the Kingdom of 

Belgium 
(Case 391/85) 

(85/C 347 I 19) 

An action against the Kingdom of Belgium was brought 
before the Coun. of Justice of . the European 
Communities on 2 December 1985 by the Commission 
of the European Communities, represented by H. 
Etienne, Principal Legal Adviser, acting as Agent, with 
an address for service in Luxembourg at the office of 
G. K.remlis, a member of the Commission's Legal 
Department, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

- Declare that, in practice by retaining, under the Law 
of 31 July 1984, the catalogue price as the basis for 
the taxation of new saloon and estate cars, the 

Kingdom of Belgium has failed to take the measures 
necessary to comply with the judgment of the Court 
of Justice of 10 April 1984 (') in which the_ Co~rt 
declared that practice to be contrary to D1recuve 
771388/EEC (2); 

- Order the Kingdom of Belgium to pay the costs. 

Contentions and main arguments adduced in support 

The action has been brought on the basis of Article 169 
of the EEC Treaty. The registration tax provided for in 
the Law of 31 July 1984 and implemented by the Royal 
Decree of 20 December 1984 is charged on that pan of 
the basis of assessment which the Court held to be 
contrary to the Treaty; that tax, although referred to by 
a different name, has the same ch-aracteristics as VAT. 

C) Case. 324/82, Commission v. Belgium, [1984] ECR 1861. 
e> OJ No L 145, 13. 6. 1977, p. 1. 
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O.J. No. C 63 of 8.3.1988, p. 5 

JUDGMENT OF THE COURT 
of 4 February 1988 

in Case 391/85: Collllllission of the European 
Communities v. Kingdom of Belgium (') 

(Failure of a Sate to lulBJ its obligatioDs - Failure to 
comply with a judgmt:Dt of the Court - Sixth VAT 

Directive - T :a2ble amoUDt) 

(88/C 63/06) 

(Language of the case: French) 

(Provisional translation, the definitive trans/4tion will be 
published in the Reports of Cases before the Court) 

In Case 391/85: Commission of the European 
Communities (Agent: H. Etienne) against the Kingdom · 
of Belgium (Agents: R. Hoebaer and J. Dussan, assisted 
by G. Van Heeke and K. Lenaerts, both of the Brussels 
Bar) - application for a declaration that the Kingdom 
of Belgium, by in practice retaining, under ibe Law of 31 
July 1984 amending the Code on taxes assimilated to 
stamp duties, the list price as the basis for the taxation of 
new saloon cars and estate cars, has failed to take the 
measures necessary to comply with the judgment of the 
Court of Justice of 10 April 1984 ([1984) ECR 1861), in 
which the Court declared that practice to be contrary to 
"the Sixth Council Directive (77 /388/EEC) of 17 May 
1977 on the harmonization of the laws of the Member 
States relating to turnover w - Common system of 
value-added tax: uniform basis of asse.ssment (Official 
Journal 1977 No L 145, p. 1)-:- the Court, composed of 
G. Bosco, President of Chamber, acting as President, 0. 
Due (President of Chamber), T. Koopmans, K. 
Bahlmann, R. Joliet, T. F. O'Higgins and F~ A. Schock
weiler, Judges; J. Mischo·, . Advocate-General; D. 
Louterman, Administrator, acting as Registrar, gave a 
judgment on 4 February 1988, the operative pan of 
which is as follows: 

1. By in practice retaining, under the Law of 31 July 1984, 
the list price as the basis for the taxation of new saloon 
can and estate cars, the Kindgom of Belgium has foiled 
to take the measures necessary to comply with the 
judgment of the Court of 10 April 1984 and has foiled 
to fulfil its obligations under the Treaty. 

2. The Kingdom of Belgium is ordered to pay the costs. 

C) OJ No C 347, 31. 12. 1985. 
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O.J. No. c 327 of 17.12.1985, p. 7 

Action brought on 19 November 1985 by the 
Commission of the European Communities against the 
United Kingdom of Gr~at Britain and Northern Ireland 

(Case 353/85) 

(85/C 327/15) 

An action against the United Kingdom of Great Britain 
and 0:orthern Ireland was brought before the Court of 
Justice of the European Communities on 19 November 
19RS hy the Commission of the European Communities, 
represented by its legal adviser, Mr D. R. Gilmour, 
acting as Agent, with an address for service in Luxem
bourg at the office of Mr Georgios Kremlis, member of 
its Legal Service, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

- Declare th:n by exempting supplies of goods, 
pursuant to the provisions of the \'alue Added Tax 
Act 1983. Schedule 6, Group 7 (Health), contrary to 
the provi~ions of Article 13 A I (c) of Directive 
77 /3SH/EEC, the United Kingdom of Great Britain 
and Northern Ireland has failed to fulfil the 
obligations incumbent upon it pursuant to the Treaty 
establishing the European Economic Community; 

- Find the United Kingdom liable in costs. 

Contentions and main arguments adduced in support: 

In the view of the Commission the exemption provided 
for in Article 13 A 1 (c) is limited ro the supply of 
services .U1d does not extend to the supply of goods (e.g. 
corrective spectacles made by registered opticians) unless 
such goods are supplied as an integral p:trt and included 
in the price of the service. 

O.J. No. C 74 of 22.3.1988, p. 6 

JUDGMENT OF THE COURT 
of 23 February 1988 

in Case 353/85: Commission of the European 
Communities v. United Kingdom of Great Britain and 

Northern Ireland(') 

(Value ~dded tax - Goods supplied in tbe exercise of .a 
medical or paramedical profession) 

(88/C 74/06) 

(Language of the case: English) 

In Case 353/85: Commission of the European 
Communities (Agent D. R. Gilmour) v. United Kingdom 
of Great Britain and Nonhem Ireland (Agent: S. J. Hay, 
assisted by D. 'Vaughan, Q.C.) - application for a 
declaration that, by exempting from value added tax the 
supply of cenain goods provided in connection with the 
exercise of the medical and paramedical professions, the 
United Kingdom of Great Britain and Nonhem Ireland 
has failed to fulfil its obligations under Article 13 A ( 1) 
(c) of the Sixth Council Directive of 17 May 1977 on the 
harmonization <>f the laws of the Member States relating 
to turnover taxes - Common system of value added tax: 
uniform basis of assessment (Council Directive 
77/388/EEC) (OJ No L 145, 1977, p. 1)- the Court 
composed of Lord Mackenzie Stuan, President, G. 
Bosco, 0. Due and J. C. Moitinho de Almeida 
(Presidents of Chambers), U. Everling, K. Bahlmann, R. 
Joliet, T. F. O'Higgins and F. A. Schockweiler, Judges; 
G. F. Mancini, Advocate-General; D. Louterman, 
Administrator, for the Registrar, gave a judgment on 23 
February 1988, the operative pan of which is as follows: 

1. By exempting supplies of goods /rom the imposition of 
value added tax, pursuant to the provisions of the Value 
Added Tax Act 1983, Schedule 6, Group 7 (Health}, the 
United Kingdom of Great Britain and Northern Ireland 
has foiled to fulfil its obligations under Article 1 J A ( 1) 
(c) of Council Directive 771388/EEC of 17 May 1977 
on the hllnnonization of the laws of the Member States 
relating to turnover taxes; 

2. T_he United Kingdom is 'fdered to pay the costs. 

(') OJ No C 327, 17. 12. 1985. 
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O.J. No. C 333 of 21.12.1985, p. 4 

Reference for a preliminary ruling by the Cour de 
Cassation, Chambre Commerciale by judgment of that 
court of 9 October 1985 in the case of Les Fils de ~ules 
Bianco SA v. Director General for Customs and Indirect 

Taxes 

(Case 331/85) 

(SS/C 333/07) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Cou~ de 
Cassation, Chambre Commerciale (Coun of Ca.ssatton, 
Commercial Chamber], of 9 October 1985, which was 
received :u the Court Registry on 8 Novemb~r 1985, for 
a preliminary ruling in the case of Les Ftls de ~ules 
Bianco SA v. Director General for Customs and Indirect 
Taxes, on the following question: 

must the Treaty establishing the Europ~an Economic 
Community be interpreted as meamng that the 
French Republic cannot make the repay~ent of 
charges levied contrary .to Community law 
conditional upon the productton of proof that those 
charges have not been passed on to the purchasers of 
the products in respect of which t?ey were charg~d, 
by placing the burden of adducmg such ne~at.ive 
proof solely upon natural or legal persons cla1mmg 

repayment? 

does the answer depend upon whether the Ia w of 30 
December 1980 has retroactive effect, the na~ure of 
the charge at issue and whether the mark~t IS free, 
regulated or monopolistic, either wholly or m part? 

O.J. No. C 74 of 22.3.1988, p. 11 

JUDGMENT OF THE COURT 
of 25 February 1988 

in Joined Cases 331, 376 and 378/85: (reference for a 
preliminary ruling made by the Cour de Cassation of the 
French Republic): Les Fds de jules Bianco SA and J. 
Girard Fils SA v. Directeur General des Douanes et 

Droits Indirects (') 

(Recovery of U.lldue paymt!llts - Evidt!llce chat cb:uges 
on the price of goods luve not been passed on) 

(88/C 74/17) 

(lAnguage of the case: French) 

(Provisional translation: the definitive translation will be 
published in the Reports of Cases befo~ the Court) 

In Joined Cases 331, 376 and' 378/85: references to the 
Coun under Article i77 of the EEC Treaty by the Cour 
de C~ssation (Cour of Cassation) of the French Republic 
for a preliminary ruling in proceedings pending before 
that court between ( 1) Les Fils de Jules Bianco SA, 
whose registered office is at Ugine (France) and (2) ]. 
Girard Fils SA, whose registered office is at Lyon 
(France) and the Directeur General des Douanes et 
DroitS Indirects (Director-General for Customs and 
Indirect Duties), residing in Paris (France) - on the 
determination of principles of Community law governing 
the repayment of national charges levied in breach of 
Community law - the Coun, composed of G. Bosco, 
President of Chamber, acting as President, T. 
Koopmans, U. Everling, K. Bahlmann, Y. G::dmot, 
C. N. Kakouris, R. Joliet, T:F. ·O'Higgins and F. A. 
Schockweiler, Judges; Sir C,rdon Slynn, Advocate
General, D. Louterman, Admmistrator, acting for the 
Registrar, gave a judgment on 25 February 1988, the 
operative pan of which is as follows: 

(') OJ No C 333, 21. 12. 1985 and 
OJ No C 336, 28. 12. 1985. 

1. The Treaty establishing the European Economic 
Community must be interpreted as· meaning that a 
.'rl~ S~J::U 1114Y not adopt prot1isions which make the 
repayment of charges levied contrary to Community law 
conditional upon the production of proof that those 
charges have not been passed on to the purchasers of the 
products that were subject to the charges and place the 
burden of adducing such negative proof entirely upon 
the natural or legal persons claiming repayment. 

2. The answer does not depend upon whether the ndtioMI 
provision has retroactive ef/ect, the nature of the charge 
at issue or whether the market is free, rt•guluud or 
monopolistic, eitha wholly or in part. 
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O.J. No. C 336 of 28.12.1985, p. 10 

Reference for a preliminary ruling by the Cour de 
Cassation, Chambre Commerciale, by judgment of that 
court of 9 October 1985 in the case of Les Fils de Jules 
Bianco SA v. Director General for Customs and Indirect 

Duties 

(Case 376/85) 

(85/C 336/06) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Cour de 
Cas!.ation, Chambre Commerciale [Court of Cassation, 
Commercial Chamber], of 9 October 1985, which was 
received at the Court Registry on 27 November 1985, 
for a preliminary ruling in the case of Les Fils de Jules 
Bian(o S.A. v Director General for Customs and Indirect 
Duties, on the following question: 

Mu'>t rhc Tr('atv estahlic;hing the Furope:tn Fconomic 
Community he intt'rpreted :ts me:tning th:n the French 
Republic cannot m:~ke the repayment of durgt·s levied 
contrary to Community law conditional upon the 
production of proof that those charges have not been 
p:ts~ed nn to the purchasen. of the proJuns in respect of 
which they were cbrged, by placing the burden of 
adducing such neg:uive proof solely upon natural or 
legal persons claiming repayment? Does the answer 
depend upon whether the Law of 30 December 1980 has 
retr0active effect, the nature of the charge at issue and 
whether the market is free, regulated or monopolistic, 
either wholly or in part? 
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O.J. No. C 74 of 22.3.1988, p. 11 

jUDGMENT OF THE COURT 

of 25 February 1988 

in J~":-ed Cas~s 331, 376 and 378/85: (reference for a 
preliminary ruling made by the Cour de Cassation of the 
F~nch R.epublic): Le~ Ftls de jules Bianco SA and J. 
G1rard Fds SA v. D~recteur General des Douane .. et 

Droits lndirects C) 

(Recovery of wzdue payments - Eridence that charges 
on the price of goods have not been passed on) 

(88/C 74/17) 

(Language of the case: French) 

( Provisi?nal t.ranslation: the definitive translation will be 
publzshed zn the Reports of Cases before the Court) 

In Joined Cases 331, 376 and 378/85: references to the 
Court un~er Anicle 177 of the EEC Treaty bv the Cour 
de Cassatt?". (Cour o~ Ca~sation) of the Frenc.h Republic 
for a prel.mmary rulmg m proceedings pending before 
that court. between ,(1) Les Fils de Jules Bianco SA, 
w~ose re~Jstered offtce is at .Ugine (France) and (2) J. 
Gtrard Ftls SA, whose regtstered office is at Lvon 
(Fra~ce) a~d the Directeur General des Douane; et 
Dr~1ts Indtrects (Director-General for Customs and 
Indtrec~ ~uties), r~si~ing in Paris (France) - on the 
determmauon of prmc~ples of Community law governing 
the repa~ment of nauonal charges levied in breach of 
Co~mumty law - the Coun, composed of G. Bosco, 
Prestdent of Chamber, acting as President, T. 
Koopmans, U. Everling, K. Bahlmann, Y. Galmot. 
C. N. Ka~ouris, R. Joliet, T. F. O'Higgins and F. A. 
Schockwetler, Judges; Sir Gordon Slynn, Advocate
Gen~ral, D. Louterman, Administrator, acting for the 
Regtst~ar, gave a judgment on 25 February 1988 the 
operative part of which is as follows: · ' 

C) OJ No C 333, 21. 12. 1985 and 
OJ No C 336, 28. 12. 1985. 

1. The Treaty establishing the European Economic 
Community must be interpreted as meaning that a 
Member State may not adopt provisions which make the 
repayment of charges levied contrary to Community ltlw 
conditional upon the production of proof that those 
charges have not been passed on to the purchasers of the 
products that were subject to the charges and place the 
burden of adducing such negative proof entirely upon 
the natural or legal persons claiming repayment. 

2. The answer docs not depend upon whether the ,JaJional 
provision ha~ retroactive effect, the nature of tbe churge 
at issue or whether the market is free, regui.JteJ or 
monopolistic, either wholly or in part. 
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O.J. No. C 336 of 28.12.1985, p. 10 

Reference for a preliminary ruling by the Cour de 
Cassation Chambre Commerciale, by judgment of that 
court of ; October 1985 in the case of J. Girard Fils SA 

v. Director General for Customs and Indirect Duties 

(Case 378/85) 

(85/C 336/07) 

Reference has been made to the Court of Justice of the 
European Communtties by a judgment of the Cou~ de 
(a<,sation, Chambre Commerciale [Court of Cassatton, 

Commercial Chamber], of 9 October 1985, which was 
received at the Court Registry on 28 No~ember. 1985, 
for a preliminary ruling in the case of J. ~1rard F1.ls S.A. 
v Director General for Customs and lnd1rect Duues, on 
the following question: 

!\hm the Treaty establishing the European Economic 
Community be interpreted as meaning that the Fre~ch 
Republic cannot make the repayment. c:f charges lev1ed 
contran· to Community law conditional upon the 
produc~ion of proof that those charges have not been 
pao;~nt t'll 111 the purcha'iers of the pr?ducts in respect of 
which thev were charged, by pbcmg the burden of 
adducing ~uch negative proof solely upon natural or 
legal persons claiming repayment? Does the answer 
depend upon whether the Law of 30 December .1980 has 
retroactiYe effect, the nature of the charge at Issue. a~d 
whether the market is free, regulated or monopohsuc, 
either wholly or in part? 
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O.J. No. C 74 of 22.3.1988, p. 11 

JUDGMENT OF THE COURT 
of 25 February 1988 

in joined Cases 3.31, 376 and 378/85: (reference for a 
preliminary ruling made by the Cour de Cassation of the 
French Republic): les Fds de Jules Bianco SA and J. 
Gir:ud Fils SA v. Oirecteur General des Douanes et 

Oro its lndirects ( ') 

(Recovery of undue paymt:Dts - Evickna tluc charges 
on the price of goods have not been p:used on) 

(88/C 74/17) 

(Language of the CI:Ue: French) 

(Provisional translation: the t:kfinitive translation will be 
published in the Reports of Cases before the Court) 

In Joined Cases 331, 376 and' 378/85: references to the 
Court under Anicle 177 of the EEC Treaty by the Cour 
de Cassation (Cour of Cassation) of the French Republic 
for a preliminary ruling in proceedings pending before 
that coun between (1) Les Fils de Jules Bianco SA, 
whose registered office is at Ugine (France) and (2) J. 
Girard Fils SA, whose registered office is at Lyon 
(France) and the Direeteur General des Douanes et 
Droits lndirectS (Director-General for Customs and 
Indirect Duties), residing in Paris (France) - on the 
determination of principles of Community law governing 
the repayment of national charges levied in breach of 
Community law - the Coun, composed of G. Bosco, 
President of Chamber, acting as President, T. 
Koopmans, U. Everling, K. Bahlmann, Y. Galmot, 
C. N. Kakouris, R. Joliet, T:F. ·O'Higgins and F. A. 
Schockweiler, Judges; Sir Gfrdon Slynn, Advocate
General, D. Louterman, Admmistrator, acting for the 
Registrar, gave a judgment on 25 February 1988, the 
operative part of which is as follows: 

(') OJ No C 333, 21. 12. 1985 and 
OJ No C 336, 28. 12. 1985. 

1. The Treaty establishing the European Economic 
Community must be inurpreted as · meaning that a 
Member State may not adopt profJisions which make the 
repayment of charges levied contrary to Community Law 
conditional upon the production of proof that those 
charges have not bun passed on to the purchasers of the 
products that were subject to the charges and place the 
burden of adducing such negative proof entirely upon 
the natural or legal persons claiming repayment. 

2. The answer docs not depend upon whether the national 
provision has retroactive effict, the nature of the ch.uge 
at issue or wh~·th~:r the market is /rt•c, n•gul.zud or 
monopolistic, either wholly or in part. 
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O.J. No. C 336 of 31.12.1986, p. 11 

Reference for a preliminary ruling by the Corte di 
Appello di Genova by order of that court of 12 
November 1986 in criminal proceedings against Rainer 

Drexl 

(Case 299/86) 

(86/C 336/ 16) 

Reference hJ.s been made to the Court of Justice of the 
European Communities by- order of the Corte di Appello 
di Genova I Court of Appeal, Genoa of 12 November 
1986, which was received at the Court Registry on 1 
December 1986, for a preliminary ruling in the criminal 
proceedings agJ.inst Rainer Drexl on the following 
questions: 

1. Do the Community rules on the harmonization of the 
legislation of the Member States relating to turnover 
tax (Article 95 of the EEC Treaty) prohibit the 
Member States from levying value-added tax on 
importation from another Member State of motor 
vehicles purchased there, where the value-added tax 
thereon has been paid and the vehicles have been 
registered in that State, without taking account of the 
residual value-added tax which was paid in the 
Membn State of r-xportation and is still incorporated 
in the value of the goods at the time of importation: 

2. Is the value-added tax which is levied by a Member 
State on importation without regard to the residual 
tax still incorporated in the value of the goods an 
internal tax in excess of that imposed on similar 
domestic products and as such prohibited under 
Article 95 of the EEC Treaty, where the amount in 
question is nQt collected in domestic transactions 
between private individuals involving the same goods? 

3. Do the provisions of Community law which impose 
the same rate of tax on imports and on domestic sales 
of a product preclude rules of national law from 
laying down, in the event of failure to pay the tax on 
importation, a system of penalties which differ in 
nature and degree from those imposed for failure to 
pay the tax on domestic transactiom? In particular, 
do the provisions of Community law on the harmo
nization of the tax system and the elimination of 
customs duties within the Community, viewed in 
relation to the principles of proportionality and non
discrimination developed by the Court of Justice, 
preclude a provision of national law (Article 70 of 
Presidential Decree No 633 of 26 October 1972), 
which treats offences involving payment of value
added tax on impons from other Member States as 
smuggling, from imposing in respect of those offences 
the sanctions - including criminal penalties - pres
cribed by the customs regulations on frontier charges 
in :1 different manner from that in which they are 
imposed in respect of comparable offences involving 
domestic sales of the same goods (Article SO of the 
aforesaid presidential decree)? 
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O.J. No. C 74 of 22.3.1986, ~ 13 

JUDGMENT OF THE COURT 
(Sixth Chamber) 

of 25 February 1988 

in Case 299/86: (reference for a preliminary ruling made 
by the Corte d' Appello di Genova): Criminal proceedings 

against Rainer Drexl ( 1) 

(Tumov~r tax l~vi~J on th~ importation of goods by indi
viduals) 

(88/C 74/21) 

(Language of the case: Italian) 

(Provisional translation; the definiti~e translation will be 
published in the Reports of Cases before the Court) 

In Case 299/86: reference to the Court under Article 
177 of the EEC Treaty by the Corte d'Appello di 

(') OJ Nu C .Ho, 31. 12. 1986. 

Genova (Court of Appeal, Genoa) for a preliminary 
ruling in the criminal proceedings pending before that 
court against Rainer Drexl - on the interpretation of 
Article 95 of the EEC Treaty - the Coun (Sixth 
Chamber), composed of 0. Due, President of the 
Chamber, T. Koopmans, K. Bahlmann, C. N. Kakouns 
and T. F. O'Higgins, Judges; M. Darmon, Advocate
General; ]. A. Pompe, Deputy Registrar, gave a 
judgment on 25 February 1988, the operative part of 
which is as follows: · 

1. Article 95 of the EEC Treaty must be interpreted as 
meaning that, upon the importation of goods from 
another Member State by an individua~ which ha·ve not 
qualified for relief on exportation or for tax exemption 
in the importing Member State, the value-added t..zx 
charged on importation must take into account the 
residual amount of value-added tax paid in the 
exporting Member State and still included in the ·oalue 
of the goods at the time of importation, so .Js to ensure 
that the residual amount of such tax is not included in 
the basis of.assessment and is deducted from the value
added tax payable upon importation. 

2. National legislation which penalizes offences involving 
payment of value-added tax upon import..ztion more 
severely than those involving payment of •;;alue-added 
tax on domestic transactions is incompatible with Article 
95 of the EEC Treaty in so for as that diffircnce is 
disproportionate to the diffirence between the two 
categories of offinces. 
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O.J. No. C 274 of 30.10.1986, p. 7 

Reference for a preliminary ruling by the Tribunal de 
Grande Instance, Coutanccs, by judgment of that court 
of 18 September 1986 in the case of Gabriel Bersandi v. 
D~ctcur General des lmp6ts (Direction des Services 

Fiscaux de La Manche) 

(Case 252/86) 

(86/C 27 4/ 12) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Tribunal 
de Grande Instance [Regional Court], Coutances, of 18 
September 1986, which was receive~ _at the ~ou_n 
Registry on 1 October 1986, for a prehm1nary ruhng tn 

the case of Gabriel Bergandi v. Directeur General des 
Imp6ts (Direction des Services. Fiscaux ~e La . Manche) 
[Director General of Taxes, F1scal Serv1ces Directorate 
for the Depanement of La Manche] on the following 
questions: 

1. Must Article 33 of Directive 77 /388/EEC (the Sixth 
VAT Directive) be interpreted as prohibiting Member 
States from continuing to levy taxes on turnover in 

respect of the supply .o~ . goods or th.e provision of 
services once such acuvmes become hable to value
added tax? 

2. Must the concept of turnover taxes or an~ taxes, 
duties or charges which may be charac~enzed as 
turnover taxes in Article 33 of the S1xth. VAT 
Directive be interpreted as applying to taxes lev1ed O? 
operating receipts, regardless of v:hether the tax IS 

calculated on the basis of actual mcome or on the 
basis of an approximate figure intended to correspon~ 
closclv to the actual income where the latter IS 

diffic~lt to assess exactly? 
3. More particularly, does the conce~t of turnover taxes 

or any taxes, duties or charges w.h1ch may be cha~ac
terized as turnover taxes in Arucle 33 of the ~1xth 
VAT Directive include an annual, flat . rate f1sc~l 
charge levied on all automatic machi~es mstalled m 
public places and providing entertamment to. be 
viewed or listened to, a game ~r a recreation, 
introduced for the purpose of replaci_ng a tax o~ th.e 
turnover of the operator of the machme and ~h1c.h. ts 
broadly adjusted to take· account c:>f t.he profitability 
of each type of machine and, mdtrectly, of the 
operator's income? . . . 

4. If the replies to Questions t and 3 are
1 
1~ the

1 
af~lrma-f 

tive, does the prohibition of the cumu auve evymg o 
value-added tax and other turnover tax~s on the same 
income or turnover lead to the conclusion that ~h~re 
value-added tax is first applied only at the begmnmg 
of the second half of a year and when the turnover 
taxes levied in addition to value-added. ta_x must be 
paid in a single instalment at the begmnmg of the 
calendar year (except where deferred payment has 
been permitted), the introduction of value-added tax 
must lead to reimbursement of half of the amount due 
in respect of the taxes in the nature of turnover ta~es 
for the vear in which value-added tax was f1rst 
applied o~ to no claim for payment of such amounts 
being made? 

s. Must Article 95 of the EEC Tre~ty be i~terprfeted as 
prohibiting the levying on operaung re~e1pts ? . tax. at 
a rate three times higher on products on~maung 
m:tinlv ahroad or C) on simil:ar product~ wh1ch are 
mainly produc('d in the Memlwr State concerned? 
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Must that disc~imination be regarded as even more 
serious when the operating receipts concerned are 
liable both to value-added tax and to indirect tlxation 
of another kind? 

6. Must Anicle 30 of the EEC Treaty be interpreted as 
meaning that it is an infringement of that Article to 
make income from the operation of certain products 
liable to value-added tax unter Community legislation 
without abolishing the previously existing taxes levied 
on the income from the operation of the same 
products even though certain of the products operated 
are no longer manufactured on the territory of the 
Member State levying the various taxes concerned 
and where, in any event, the cumulative levying of 
such taxes could lead to a reduction in the quantity of 
such products imported from the rest of the 
Community? 

(') Tr:1mlnor's note: 'than' would lppcar to be me:u, . 

O.J. No. C 78 of 25.3.1988, p. 4 

JUDGMENT OF THE COURT 
of 3 March 1988 

in Case 252/86: (reference for a preliminary ruling made 
by the Tn"bunal de Grande Instance de Coutances: 

Gabriel Bergandi v. Directcur General des lmp6ts (') 

(Value added uz- GamiJJs macbines) 

(88/C 78/03) 

(Language of the case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases be/ore the Court) 

In Case 252/86: reference to the Court under Article 
. 177 of the EEC Treaty by the Tribunal de Grande 
Instance [Regional Court], Counances for a preliminary 
ruling in the proceedings pending before that coun 
between Gabriel Bergandi, trade!,' residing in Saint- L6 
(France) and the Directeur General des Imp6ts, 
Direction des Services Fiscaux, Departement de Ia 
Manche [Director General of Taxes, Fiscal Services 
Directorate for th~ Departement of La Manche] - on 
the interpretation of Artide 33 of the Sixth Value Added 
Tax Directive and Anicles 95 and 30 of the EEC Treaty 
- the Coun, composed of Lord Mackenzie Stuan, 
President, G. Bosco and G. C. Rodriguez Igle~ias 
(Presidents of Chambers), T. Koopmans, U. Everling, Y 
Galmot, C. N. Kakouris, R. Joliet and F. A. Schock
weiler, Judges; G. F. Mancini, Advocate General; H. A. 
RUhl, Principal Administrator, acting for the Registrar, 
gave a judgment on 3 March 1988, the operative part of 
which is as follows: 

C) OJ No C 274, 30. 10. 1986. 
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1. Article· 33 of the Sixth Council Directive (77/388/EEC) 
of 17 May 1977 on the harmonization of the laws of the 
Member States relating to turnover taxes - Common 
system of value added tax (VAn. must be interpreted as 
meaning that as /rom the introduction of the common 
system of VAT the Member States are no longer entitled 
to impose on the supply of goods, the provision of 
seroices or imports liable to VAT. taxes, duties or 
charges which can be characterized as turnover taxes. 

2~ A charge which, although providing for different 
amounts according to the characteristics of the taxed 
article, is assessed exclusively on the basis of the placing 
thereof at the disposal of the public, without in fact 
taking account of the income which could be earned 
thereby, may not be regarded as a charge which can be 
characterized as a turnover tax. 

3. Article 95 of the EEC Treaty also applies to internal 
taxation which is imposed on the use of imported 
products where those products are essentially intended 
for such use and have been imported solely for that 
purpose. 

4. A system of taxation graduated according to the 
categories of automatic gaming machines, which is 
intended to achietJe legitimate social objectives and 
which procures no fiscal advantage for domestic products 
to the detriment of similar or competing imported 
products is not incompatible with Article 95. 

5. Article 30 of the Treaty does not apply to the taxation of 
products originating in other Member States the com
patibility of which with .the Treaty falls under Article 95 
thereof · 



O.J. No. C 144 of 11.6.1986, p. 9 

Reference for a preliminary ruling made by order of the 
House of Lords dated 20 March 1986 in the case of 
Commissionen of Customs and Excise against Apple and 

Pear Development Council 

(Case 102/86) 

(86/C 144/11) 

The Court of Justice of the European Communities has 
received a reference for a preliminary ruling m~de by 
order of the House of Lords in the proceeding~ between 
Commissioners of Customs and Excise and Apple and 
Pear Development Council which was lodged at ~he 
Court Registry on 28 April 1986 on the followmg 
question: 

Does the exercise by the Apple and Pear Development 
Council of their functions pursuant to Article 3 of the 
Apple anp Pear Development Council Order 1980, SI 
No 623 (as amended by the Apple and Pear 
Development Council (Amendment) Order 1980, SI ~o 
200 t) and the imposition on growers pursuant to Article 
9 (1 ),'of an annual charge for the purposes of enabling 
the Council to meet administrative and other expenses 
incurred or to be incurred in the exercise of such 
functions constitute 'the supply of . . . services effected 
for consideration' within the meaning of Article 2 of the 
Sixth Council Directive of 17 May 1977 on the. har
monization of the laws of the Member States, relatmg to 
turnover taxes? 
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O.J. No. C 89 of 6.4.1988, p. 8 

JUDGMENT OF THE COURT 

(Sixth Chamber) 

of 8 March t 988 

in Case 102/86: (reference for a preliminary ruling made 
by the House of Lords) Apple and Pear Development 

Council v. Commissionen of Customs and Excise ( 1) 

(Common system of value :~dded tax - Supply of 
services eHected lor coDSidention) 

(88/C 89/08) 

(Language of the case: English) 

In Case 102/86: reference to the Court under Article 
177 of the EEC Treaty by the House of Lords for a 
preliminary ruling in the proceedings pending before that 
coun between Apple and Pear Development Council and 
Commissioners of Customs and Excise - on the inter
pretation of the Sixth Council Directive (77 /388/EEC) 
of 17 May 1977 on the harmonization of the laws of the 
Member States relating to turnover tax.es - Common 
system of value added tax: uniform basis of assessment 
(Official Journal No L 145, 1977, p. 1) - the Coun 
(Sixth Chamber), composed of 0. Due, President of the 
Chamber, T. Koopmans, K. Bahlmann, C. N. Kakouris 
and T. F. O'Higgins, Judges; Sir Gordon Slynn, 
Advocate-General, D. Loutefrna.n, Administrator, acting 
for the Registrar, gave a judp~ment on 8 March 1988, the 
operative pan of which is as· follows: 

The exercise by the Apple and Pear Development Council 
of its /unctions pursuant to A rtic/e J of the Apple and Pear 
Development Council Order 1980, S.l No 623 (as 

C) OJ No C 144, 11. 6. 1986. 

amended by the Apple and Pear Development Council 
(Amendment) Order 1980, S.l No 2001) and the impo
sition on growers pursuant to Article 9 ( 1) of an annual 
charge for the purpose o/ enabling the. Devc(opment 
Council to meet administrative and other expenses mcurred 
or to be incurred in the exercise of such functions do not 
constitute 'the supply of . . serv~s effected .for 
consitkration' within the meant'hg of Amc/e 2 of the Szxth 
Council DirectitJe (77/J88/EE€) of 17 May 1977 on the 
harmonization of the laws of the Member States relating to 
tumotJtr uxes - Common system of value added tax: 
uniform basis of assessment. 
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O.J. No. c 215 of 26.8.1986, p. 2 

Reference for a preliminary ruling by the Aoge Raad der 
Nederlanden by judgment of that court of 2 July 1986 in 
the case of Leesportefeuille 'lnticm' CV against the 

Staatssecretaris van Financien 

(Case 165/86) 

(86/C 215/02) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Third 
Chamber of the Hoge R:ud der Nederlanden (Supreme 
Court of the Netherlands) of 2 July 1986, which was 
received at the Court Registry on 9 July 1986, for a pre
liminary ruling in the case of Leesportefeuille 'lntiem' 
CV, Hilversum, v. Staatssecretaris van Financien on the 
follo"'·ing question: 

Where a taxable person ('the employer'), by agreement 
with one of his employees and another taxable person 
('the supplier'), allows the supplier to supply goods .to 
the employee at the employer's expense, w1th the a1m 
that the employee should use them for the purposes of 
the employer's business, and receives invoices for those 
goods from the supplier charging value-added tax on 
them, do the provisions of. Article 11 ( 1) (a) of . the 
Second Directive and of Art1cle 17 (.2) (a) of the Stxth 
Directive mean that the employer may deduct the value
added tax with which he is charged from the tax payable 
bv him or is deduction of the tax ruled out by the fact 
that th~ goods were not supplied to the employer but to 
the employee? 
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O.J. No. C 90 of 7.4.1988, p. 5 

JUDGMENT OF THE COURT 

(Sixth Chamber) 

of 8 March 1988 

in Case 165/86 (reference for a preliminary ruling made 
by the Third Chamber of the Hoge Raad der Neder
landen): Leesportefeuille 'lntiem' CV against Secretary of 

State fcl Fmance ( 1) 

(~Dd IUJd Sixth VAT Directives - T ax:ztion of goods 
supplied to the employees of a uxable person) 

(88/C 90/06) 

(Language of the case: lJJ4tch) 
( ProtJisioruJ translation; the definitive translation will be 

publis~d in the Reports of Cases before the Court) 

In Case 165/86: reference to the Court under Article 
177 of the EEC Treaty by the Third Chamber of the 
Hoge Raad der Nederlanden [Supreme Court of the 
Netherlands] for a preliminary ruling in the proceedings 
pending before that . court between Leesportefeuille 
'lntiem' CV and the Secretary of State for Finance- on 
the interpretation of Anicle 11 (1) (a) of the Second 
Council Directive (67 /228/EEC) of 11 April 1967 on the 
harmonization of legislation of Member States 

··concerning turnover ta.xes - Structure and procedures 
for application of the common system of value added 
tax (1

), and of Anicle 17 (2) (a) of the Sixth Council 
Directive (77 /388/EEC) of 17 May 1977 on the 
harmonization of the legislation of ~e Member States 
concerning turnover taxes - Common system of value 
added tax: uniform basis of assessment C), the Court 
(Sixth Chamber), composed' of 0. Due, President, G. C. 
Rodriguez Iglesias, T. K.oopmans, K. Bahlmann and 
C. N. Kakouris, Judges; J. L da Cruz Vila~a, Advocate
General'; H. A. Ruhl, Principal Administrator, acting as 
Resisttar, cave a judgmen_t on 8 March 198~, the 
operative part of which is as follows: 

· Wherr an employer who is subject to the rules on VA T, by 
agmmtnt with one of his employees and another taxable 
penon (a supplier), has goods supplied at his own expense 
to that employee who uses them exclusively /or the_ purposes 
of the employer's business and the employer recewes from 
tht sNpplitr inwicts for those goods charging VAT on 
thtm, tht protlisions of Article 11 (1) (a) of the Second 
Dirrctiw and of Article 17 (1) (a) of the Sixth Dirtctive 
mtUt bt inttrprrted liS meaning that tht employer may 
dtd~~et tht VAT thUJ charged to him from the VAT which 
~ is liable to pay. 

(') OJ No C 215, 26. 8. 1986. 
e> OJ No 71, 14. 4. 1967, p. 1303/67. 
C) OJ No L 145, 13. 6. 1977, p. 1. 
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o.J. No. c 172 of 10.7.1986, p. 4 

Action brought on 2 Ma:r 1986 by th~ Commission of the 
European Communities against th~ Italian R~public 

(Ca'e 104/86) 

(SO/C 172/04) 

:\n action against the h:-di.m Republic was brought be
fon: the Court of Jusuce of the European Communities 
on 2 .Nbv 1986 bv the Commission of the European 
Communi~ies, rep~escntcd by Giuliano Marenco, a 
mt·mber of its Legal Department, acting as Agent, with 
an address for service in Luxembourg at the office of 
Georgios Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims th:tt the Court should: 

Declare that the lt:1lian Republic has failed to fulfil 
its obligations under Articles 5, 9 et seq. and 95 of the 
EEC Treaty by shifting on to the taxpayer the o~us 
of proving that national charges and taxes wh1ch 
were unduly paid on the ground that they were 
contran to :\rtidc!> 9 et seq. and 95 of the EEC 
Trr:H,. 'h:wc not lwcn pas!>cd on to other persons, hy 
accep~ing only documentary proof in ~hat rcgar~ .and 
by gi\·ing retroactive effect to the national proviSIOns 
concerned, 

Decllre that the Itali:m Republic has failed to fulfil 
its obligations under Article S of the EEC Treaty and 
Regulation (EEC) No 1430/79 by laying down rul.es 
gO\'erning the repayment of Common Customs Tanff 
duties and import and export charges under the 
common agricultural policy, 

- Order the defendant to pay the costs. 

Contcutirms .md mam tngumrnts addJtced in support 

The rele\·ant Italian provisions C) deprive Articles 9 et 
seq. and 95 of the EEC Treaty of any real effect, in so 
br :t.'> tl1l)~e national prO\ isions apply to charges imposed 
by Italian law. 

Those provisions constitute an unlawful encroachment 
on a sector governed by Community law, in particular 
Regulation (EEC) No 1430/79, in so far as, according 
tO their wording, they apply tO charges imposed by 
Cummunity law. 

(') :\rucle 19 of Decree Law No 688 of 30 September 1982 
(Gazzetta ufficiale della Repubblica Iraliana No 270, 30 
September 19!!2. p. 7072) wnverted into Law ~o S72: 27 
September 1982 (Gazzetta ufficiale della RepubbiKa Ital1ana 
!\o 32S, .:!9 ~ovember 1982, p. S599). 

O.J. No. C 105 of 21.4.1988, p. 4 

JUDGMENT OF THE COURT 
of 24 March 1988 

in Case 104/86: Commission of the European 
Communities v. ltaliaa Republic (') 

{National tu~s contnry to Community law- R«ov~ry 
of undu~ p:.ym~nt - Proof th:.t tb~ tu b:u not h«n 
p:used on in tb~ price of goods - Putial wicbdr:Jw;U · 

Jt~r th~ dos~ of th~ oral procedure) 

(88/C 105/05) 

(Language of the aue: !lillian) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases be/ore the Court) 

In Case 104/86: Commission of the European 
Communities (Agent: Giuliano Marenco) against Italian 
Republic (Agent: Luigi Ferrari Bravo, assisted by Franco 
Favara, Avvocato dello Stato) - application for a 
declaration that by making the repayment of national 
taxes levied in breach of Community law virtually 
impossible or excessively difficult and by adopting legis
lation on the repayment of duties provided for under 
Community law, the Italian Republic has failed to fulfil 
its obligations under the EEC Treaty - the Court, 
composed of G. Bosco, President of Chamber, acting as 
President, T. Koopm:ms, U. Everling, K. Bahlmann, Y. 
Galmot, C. N. Kakouris, R Joliet, T. F. O'Higgins and 
F. A. Schockweiler, Judges; Sir Gordon Slynn, Advocate
General; B., Pastor, Administrator, for the Registrar, 
gave a judgment on 24 March 1988, the operative part 
of which is as follows: 

1. By imposing on the taxpayer, under Article 19 of 
Decree-Law No 688 of 30 September 1982, converted 
into Law No 8 73 of 2 7 November 1982, the burden of 
proving by documentary evidence alone that the 
national taxes and charges of which he is seeking 
repayment on the ground that they were unduly paul, as 
they were contrary to Articles 9 et seq. and 95 of the 
EEC Treaty, have not been passed on to other persons 
and by giving that provision retroactit•e effect, the 
Italian Republic has failed to fulfil its obligations under 
Articles 5, 9 et seq. and 95 of the Treaty. 

2. The Italian Republic is ordered to pay the costs. 

C) OJ No C 172, 10. 7. 1986. 
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O.J. No. C 227 of 25.8.1987, p. 4 

Action brought on 2 July 1987 by' the Commission of the 
European Communities against Ireland 

(Case 202/87) 

(87/C 227/04) 

An action against Ireland was brought before the Court 
of Justice of the European Communities on 2 July 1987 
by the Commission of the European Communities, 
represented by its Legal Adviser Mr D. R. Gilmour with 
an address for service in Luxembourg at the office of Mr 
Georgios Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court find: 

- that, by granting a rebate on excise duty for 
domestically manufactured table waters which is not 
extended to table waters imported from other 
Member States, Ireland has failed to fulfil its 
obligations under the first paragraph of Article 95 of 
the Treaty, 

- Ireland liable to costs. 

Contentions and main arguments adduced in support: 

In the Commission's view, Ireland does not contest that 
its legislation concerning rebates on excise duty on 
mineral water is contrary to Article 95 (1) of the EEC 
Treaty. The Irish legislation adopted in order to phase 
out the rebate scheme (Section 69 of the Finance Act 
1986) until 1 March 1989 is not sufficient to terminate 
the infringement. 
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O.J. No. c 152 of 10.6.1988, p. 5 

Removal from the Register of Case 202/87 (') 

(88/C 152/07) 

By order of 27 April 1988 the Court of Justice of the 
European Communities ordered the removal from the 
Register of Case 202/87: Commission of the European 
Communities v. Ireland. 

C> OJ No c 227, 25. s. 1987. 
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O.J. No. C 96 of 9.4.1987, p. 10 

Reference for a preliminary niling by the Tribunal de 
Grande Instance, Saint Brieuc, by judgment of that court 
of 9 December 1986 in the case of Georges Seguela v. 

Directeur des services fiscaux, Saint Brieuc 

(Case 76/87) 

(87/C 96/16) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Tribunal 
de Grande Instance [Regional Court], Saint Brieuc, of 9 
December 1986, which was received at the Court 
Registry on 16 March 1987, for a preliminary ruling in 
the case of Georges Seguela v. Directeur des Services 
Fiscaux [Chief Tax Inspector], Saint Brieuc, on the 
following question: 

Does Article 95 of the Treaty of Rome forbid the 
imposition, on private cars whose power rating for taX 

purposes exceeds the maximum rating of such vehicles 
presently manufactured in France, of a differential tax 
the amount of which is disproportionately higher above 
16 CV than· below? 
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O.J. No. C 142 of 31.5.1988, p. 4 

JUDGMENT OF THE COURT 

(First Chamber) 

of 28 April 1988 

in joined Cases 76, 86 to 89 and 149/87 (references for a 
preliminary ruling made by the T nounal de Grande 
Instance, Saint-Brieuc, and the Tn"bunal de Grande 
Instance, Nancy): G. Seguela and Others v. Adminis-

tration des lmp6ts (') 

(Artide 95- DiHerenti:J tax on motor vebides) 

(88/C 142/06) 

(Language of the Case: French) 

(Provisional translation; the definitive translation u•ill be 
published in the Reports of Cases before the Court) 

In Joined Cases 76, 86 to 89 and 149/87: references to 
the Court under Article 177 of the EEC Treaty by the 
Tribunal de Grande Instance [Regional Court], Saint 
Brieuc, for a preliminary ruling in the proceedings 
pending before it between G. Seguela, residing in Saint
Brieuc, and the Administration des lmpots [Tax Admin
istration], represented by the Directeur des Services 
Fiscaux [Chief Tax Inspector] for the Depanement of 
Cotes-du-Nord, Saint-Brieuc (Case 76/87); and by the 
Tribunal de Grande Instance, Nancy, in the proceedings 
pending before it between A. Lachkar, residing in Nancy 

(') OJ No C 9b, 9. 4. 1987. 
OJ No C 114, 29. 4. 1987. 
OJ No C 158, 16. 6. 1987. 

(Case 86/87), J. Bayon, residing in Nancy (Case 87/87), 
J.-M. Bayon, residing in Vande%uvre (Case 88/87), P. 
Dellestable, residing in Nancy (Case 89/87) and F. 
Sargos, residing in Villers-les-Nancy (Case 149/87), and 
the Administration des Imp6ts, represented by the 
Directeur des Services Fiscaux for the Departement of 
Meurthe-et-Moselle, Nancy - on the interpretation of 
Article 95 of the EEC Treaty - the Court (First 
Chamber), composed of G. Bosco, President of the 
Chamber, R. Joliet and F. A. Schockweiler, Judges; J. 
Mischo, Advocate-General; B. Pastor, Administrator, for 
the Registrar, gave a judgment on 28 April 1988, the 
operative pan of which is as follows: 
A system of road-tax in which one tax-band comprises more 
power-ratings for tax purposes than the others, with the 
result that the normal progression of the tax is restricted in 
such a way as to afford an advantage to top-ofthe-range 
cars of domestic manufacture, and in which the power
rating for tax purposes is calculated in a manner which 
places vehicles imported from other Member States at a 
disadvantage has a discriminatory or protective e./feet 
within the meaning of Article 95 of the Treaty. 
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O.J. No. C 114 of 29.4.1987, p. 9 

References for a preliminary ruling by the T n"bunal de 
Grande Instance, Nancy, by judgments of that court of 5 
March (Cases 86, 87 and 88/87) and 12 March t 9.87 
(Case 89/8 7) in the cases of Albert Lac:hkar (Case 
86/87), jean Bayou (Case 87 /87), Jean· Marie Bayon 
(Case 88/87) and Pierre Dellestable (Case 89/87) v. 

directeur des services fiscaux de Meurthe-et-Moselle 

(Cases 86, 87, 88 and 89/87) 

(87/C 114111) 

Reference has been made to the Court of Justice of the 
European Communities by four judgments of the Second 
Chamber of the Tribunal de Grande Instance [Regional 
Court], Nancy, of 5 March (Cases 86, 87 and 88/87) 
and 12 March 1987 (Case 89/87), which were received 
at the Court Registry on 23 March 1987, for a pre-

liminary ruling in the cases of Alben Lachkar (Case 
86/87), Jean Bayon (87 /87), Jean-Marie Bayon (Case 
88/87) and Pierre Dellestable (Case 89/87) v. directeur 
des services fiscaux [Chief tax· Inspector], Meurthe-et
Moselle, on the following question: 

Does Article 95 of the EEC Treaty, on a true con
struction, in conjunction, if necessary, with any other 
provision or fundamental principle of the Treaty, prevent 
Member States from imposing on motor vehicles which 
exceed a certain power rating for tax purposes a 
differential tax which increases progressively according 
to that rating, where that criterion itself is determined by 
a formula which has the effect of subjecting to such 
progressive increase :any vehicle of a given cylinder 
capacity which is not manufactured in France and is 
imported, in particular from other Member States? 
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O.J. No. C 142 of 31.5.1988, p. 4 

JUDGMENT OF THE COURT 

(First Chamber) 

of 28 April 1988 

in joined Cases 76, 86 to 89 and 149/87 (references for a 
preliminary ruling made by the T n"bunal de Grande 
Instance, Saint-Brieuc, and the Tribunal de Grande 
Instance, Nancy): G. Seguela and Others v. Adminis-

tration des lmp6ts ( 1) 

(Artide 95- Differenti21 tu on motor veh.ides) 

(88/C 142/06) 

(Language of the Case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Joined Cases 76, 86 to 89 and 149/87: references tC'I 

the Court under Article 177 of the EEC Treaty bv the 
Tribunal de Grande Instance [Regional Court], Saint 
Brieuc, for a preliminary ruling in the proceedings 
pending before it between G. Seguela, residing in Saint
Brieuc, and the Administration des Impots [Tax Admin
istration], represented by the Directeur des Services 
Fiscaux [Chief Tax Inspector] for the Depanement of 
Cotes-du-Nord, Saint-Brieuc (Case 76/87); and by the 
Tribunal de Grande Instance, Nancy, in the proceedings 
pending before it between A. Lachkar, residing in Nancy 

C) OJ No C 96, 9. 4. 1987. 
OJ No C 114, 29. 4. 1987. 
OJ No C 158, 16. 6. 1987. 

(Case 86/87), J. Bayon, residing in Nancy (Case· 87/87). 
J.-M. Bayon, residing in Vand<ruvre (Case 88/87), P. 
Dellestable, residing in Nancy (Case 89/87) and F. 
Sargos, residing in Villers-les-Nancy (Case 149/87), and 
the Administration des lmpots, represented by the 
Directeur des Services Fiscaux for the Depanement of 
Meunhe-et-Moselle, Nancy - on the interpretation of 
Article 95 of the EEC Treaty - the Court (First 
Chamber), composed of G. Bosco, President of the 
Chamber, R. Joliet and F. A. Schockweiler, Judges; J. 
Mischo, Advocate-General; B. Pastor, Administrator, for 
the Registrar, gave a judgment on 28 April 1988, the 
operative pan of which is as follows: 

A system of road-tax in which one tax-band comprises more 
power-ratings for tax purposes than the others, with the 
result that the normal progression of the tax is restricted in 
such a way as to afford an advantage to top-of-the-range 
cars of domestic manufacture, and in which the power
rating /or tax purposes is calculated in a manner which 
places vehicles imported from other Member States at a 
disadvantage has a discriminatory or protective effict 
within the meaning of Article 95 of the Treaty. 



- 408 -



O.J. No. C 158 of 16.6.1987, p. 10 

Reference for a preliminary ruling by the Tribunal de 
Grande Instance, Nancy (First Chamber), by judgment of 
that court of 7 May 1987 in the case of Fran~ois Sargos 
v. Administration des lmpats in the person of the 

Directeur des Services FIScaux of Meurthe-et-Moselle 

(Case 149/87) 

(87 IC 158/09) 

Reference has been made to the Court of·Justice of the 
European Communities by a judgment of the First 
Chamber of the Tribunal de Grande Instance (Regional 
Court), Nancy, of 7 May 1987, which was received at 
the Court Registry on 13 May 1987, for a preliminary 
ruling in the case of Fran~ois Sargos against 
Administration des Imp6ts (Revenue Administration) in 
the person of the Directeur des Services Fiscaux 
(Director of the Revenue Administration) of the 
Departement of Meurthe-et-Moselle on the following 
quesuon: 

Must Article 95 of the EEC Treaty be interpreted as 
prohibiting a Member State from imposing on motor 
vehicles exceeding a cenain power rating for tax 
purposes a differential tax which increases exponentially 
according to the power rating for tax purposes where 
that criterion is itself defined by a formula the effect of 
which is to subject to the exponential increase all vehicles 
having the relevant cylinder capacity, which are not 

manufactured in France and are imported in particular 
from other Member States? 

- 409 -

O.J. No. C 142 of 31.5.1988, p. 4 

JUDGMENT OF THE COURT 

(First Chamber) 

of 28 April 1988 

in Joined Cases 76, 86 to 89 and 149/87 (references for a 
preliminary ruling made by the Tribunal de Gran de 
Instance, Saint-Brieuc, and the Tribunal de Grande 
Instance, Nancy): G. Seguela and Others v. Adminis-

tration des 1m pots (') 

(Article 95- DiHerential au on motor vehicles) 

(88/C 142/06) 

(Language of the Case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Joined Cases 76, 86 to 89 and 149/87: references to 
the Coun under Article 177 of the EEC T n.·aty by the 
Tribunal de Grande Instance [Regional Court], Saint 
Brieuc, for a preliminary ruling in the proceedings 
pending before it between G. Seguela, residing in Sainr
Brieuc, and the Administration des lmpots (Tax Admin
istration], represented by the Directeur des Services 
Fiscaux [Chief Tax Inspector] for the Oepartement of 
C6tes-du-Nord, Saint-Brieuc (Case 76/87); and by the 
Tribunal de Grande Instance, Nancy, in the proceedings 
pending before it between A. Lachkar, residing in Nancy 

C) OJ No C 96, 9. 4. 1987. 
OJ No C 114, 29. 4. 1987 
OJ No C 158, 16. 6. 1987. 

(Case 86/87),]. Bayon, residing in Nancy (Case 87 /87), 
J.-M. Bayon, residing in Vandreuvre (Case 88/S7), P. 
Dellestable, residing in Nancy (Case 89/87) and F. 
Sargos, residing in Villers-les-Nancy (Case 149/87), and 
the Administration des Imp6ts, represented by the 
Directeur des Services Fiscaux for the Departement of 
Meurthe-et-Moselle, Nancy - on the interpretation of 
Article 95 of the EEC Treaty - the Court (first 
Chamber), composed of G. Bosco, President of the 
Chamber, R. Joliet and F. A. Schockweiler, Judges; J. 
Mischo, Advocate-General; B. Pastor, Administrator, for 
the Registrar, gave a judgment on 28 April 1988, 1he 
operative part of which is as follows: 

A system of road-tax in which one tax-band comprises more 
power-ratings for tax purposes than the others, with the 
result that the normal progression of the tax is restricted in 
such a way as to afford an advantage to top-ofthe-range 
cars of domestic manufacture, and in which the pou·er
rating for tax purposes is calculated in a munner which 
places vehicles imported from other Member States at u 
disadvantage has a discriminatory or protective effict 
within the meaning of Article 95 of the Treaty. 
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O.J. No. c 37 of 9.2.1988, p. 10 

References f~r a preliminary ruling by the Tribunal de 
Grande Instance Meaux, by judgments of the court of 
10 December 1987 (391/87) and 19 November 1987 
(392/87 to 394/87) in the cases of Jean-Marie Melicque 
(391/87), Tilt Automatique Sari. and Maitre Charli, as 
trustee of Ttlt Automatique Sari. in composition 
proceedings (392/87), Centre International d'Amuse· 
ments SA (393/87) and Meaux Loisirs Sari. (394/87) v. 

Directeur des Services Fascaux de Seine-et-Mame 

(Cases 391, 392, 393 and 394/87) 

(88/C 37/14) 

Reference has been made to the Court of justice of the 
European Communities by judgments of tht' Tribunal 
de Grande Instance [Regional Court) Meaux, of 
10 December 1987 (391/87) and 19 November 1987 
(392/87 to 394/87), which were received at the Court 
Registry on 31 December 1987, for a preliminary ruling 
in the cases of Jean-Marie Melicque (391/87), Tilt Auto
matique Sari. and Maitre Charli, as trustee of Tilt Auto
matique Sari. in composition proceedings (392/87), 
Centre International d'Am~sements SA (393/87) and 
Meaux Loisirs Sari. (394/87) v. Directeur des Services 
Fiscaux de Seine-et-Marne [Director of Fiscal Services of 
Seine and Marne] on the following question: 

Are the contested taxes (entertainments tax and State 
tax) levied by the French tax authorities on the 
exploitation of automatic machines (apart from VAT) 
lawful or on the contrary prohibited under Article 33 of 
the Sixth VAT Directive of the Commission of the 
European Communities? 
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O.J. No. c 163 of 22.6.1988, p. 4 

Removal from the Register of Joined Cases 391 to 
394/87 (') 

(88/C 163/09) 

By order of 19 May 1988 the Court of Justice of the 
European Communities ordere~ the removal from the 
Register of Joined Cases 391 to 394/87 (references for a 
preliminary ruling by the Tribuna! de Grande Instan~e 
(Premiere Chambre Civile) de Meaux): Jean-Mane 
Melicque and Others v. Directeur des Services Fiscaux 
de Seine et Marne. 

(') OJ No C 37, 9. 2. 1988. 
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O.J. No. C 148 of 6.6.1987, p. 5 

Action brought on 8 April 1987 by the Commission of 
the European Communities against the Italian Republic 

(Case 122/87) 

(87/C 148/07) 

An action against the Italian Republic was brought 
before the Coun of JustiCe of the European 
Communities on 8 April 1987 by the Commission of the 
European Communities, represented by Giuliano 
Marenco and Daniel Calleja, members of its Legal 
Depanment, acting as Agents, with an address ~or 
service in Luxembourg at the . Chambers of Georg10s 
Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the Coun should: 

- Declare that, by exempting from value-added taX the 
services provided by veterinary surgeons in the 
exercise of their profession, the Italian Republic has 
failed to fulfil its obligations under the Sixth Council 
Directive on value-added tax and, in panicular, 
Article 2 thereof; 

- Order the defendant to pay the costS. 

Contmtions and main arguments adduced in support: 

The dispute between the parties turns on ~e interpre.
tation of Article 13 (A) (1) (c) of the S1xth Councal 
DireCtive C) on value-added tax. According to the Italian 
authorities, that provision permitS, whilst according to 
the Commission it does not permit, exe}llption from 
value-added tax in respeCt of services provided by 
veterinary surgeons. 

The Commission's interpretation JS based on the 
following arguments: 

(a) the meaning of the expression 'medical care'; 

(b) comparison with the other language versions; 

(c) the argument to· the contrary based on Article 28 (3) 
(b) and point 9 of Annex F to the DireCtive; 

(d) the criterion for interpreting exemptions is a 
restrictive one. 

C> Sixth Council Directive 77/388/EEC of 17 May 1977 .on 
the harmonization of the laws of the Member States relaung 
to turnover taXes - Common system of value added tax: 
uniform basis of assessment (0 J No L 145, 13. 6. 1977, 
p. 1). 
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O.J. No. C 156 of 15.6.1988, p.S 

JUDGMENT OF THE COURT 
of 24 May 1988 ,. 

in Case 122/87: Commission of the European 
Communities v. Italian Republic(') 

( F:Ulure by a M~mber Stat~ to fuJ/jJ an obligation -
Ex~mption from valu~ addN tax on v~t~rinary services) 

(88/C 156/08) 

(Language of the' case: Italian) 

( Pro'lJisional translation: the definitive translation will be 
publis/Nd in the Reports of Cases before the Court) 

In Case 122/87: Commission of the European 
Communities (AgentS: Giuliano Marenco and Daniel 
Calleja) against the Italian Republic (Agent: Luigi 
Ferrari Bravo, assisted by M. Braguglia) - application 
for a declaration that by exempting sen·ices pro\'ided by 
veterinary surgeons from value added tax, the Italian 
Republic has failed to fulfil its obligations under the 
EEC Treaty - the Coun, composed of Lord Mackenzie 
Stuan, President, G. Bosco, J. C. Moitinho de Almr-ida 
and G. C. Rodriguez Iglesias (President of Chambers), 
T. Koopmans, U. Everling, Y. Galmot, C. N. Kakouris 
and F. A. Schockweiler, Judges; J. L da Cruz Vilap, 
Advocate-General; H. A. RUhl, Principal. Administrator, 
for the Registrar, gave a judgment on 24 May 1988, the 
operative pan of which is as follows: 

1. by exempting from value added tax the services pro1:ided 
by 'Veterinary surgeons in the exercise of their proftssion, 

(') OJ No C 148, 6. 6. 1987. 

the Italian Republic has foiled to fulfil its obligations 
under the Sixth Council Directi7.Je i7/388/EEC of I 7 
May 1977 (Qfficial]ournal No L 145, 1971, p. 1); 

2. the Italian Republic is ordered to pay the costs. 
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O.J. No.C 57 of 5.3.1987,p.S 

Reference for a preliminary ruling by the 0strc Landsret 
[Ea'itern Divisional Court) by order of that court of 30 
January 1987 in the case of Dansk Denkavit ApS against 

Landbrugsministeriet [Ministry of Agriculture] 

(Case 29/87) 

(86/C 57 /09) 

Reference has been made to the Court of Justice of the 
European Communities by an order of the 0stre 
Lands ret of 30 January 1987, which was received at the 
Court Regi'>try on 2 February 1987, for a preliminary 
ruling in thr case of Dansk Denkavit ApS against Land
brugsministeriet on the following questions: 

1. Did Council Directive 70/524/EEC (') of 23 
November 1970 concerning additives in feedingstuffs, 
as amended before Council Directive 84/587 /EEC e) 
of 29 November 1984, lay down such a degree of 
harmonization that the Member States were 
precluded, as regards the imponation from other 
Member States of feedingstuffs containing additives, 
from relying on Article 36 of the EEC Treaty in 
connection with national measures for ensuring the 
identification of the additives used and the purity of 
those additives? 

(') OJ Spen:tl Fdttion 1970 (III), p. 840. 
~''1 OJ :--.Jo L Jl9, 8. 12. 1984, p. 13. 

2. If question t is answered in the negative it is asked 
whether, ag:tin prior to the said Directin· 84/587 I 
EEC, such a degree of harmonization of the 
requirements on packaging and labelling of 
feedingstuffs containing additives had been achievec 
that Article 36 could not be relied on in connection 
with a national requirement that there must be a 
statemrnt on the packaging that the additive in 
que~tion had been approved by a national authority 
under the rrgistration number assigned. 

3. Must Article 30 of the EEC Treatv be construed as 
meaning that it forbids a national ~easure whereby a 
Member State requires that the importJtion from 
other Member States of feedingstuffs containing 
additives mentioned in Directive 70/524/EEC shall 
only take place on the basis of a document, known as 
an 'authorization', issued to the undertaking on a 
'once :tnd for all' basis, where a wholly :tnalogous 
authorization is required of domestic producer~. 
where the authorities are not informed in any other 
way in which undenakings the control must be 
carried out pursu:mt to the said Directive, where the 
legislation does not lay down specific conditions for 
issuing or revoking authorizations and it must be 
assumed that according to principles of national law a 
request for authorization may be refused and an auth
orization may be revoked only where the activity is 
pursued in sul·h a way that considerations of human 
or animal health make this imperative, where 
according to administrative practice the authori7..ation 

is issued within a few weeks on the basis of a requt'st 
which need only contain the importer's name and 
address and where in administrative practice an auth
orization has hitheno never been refused to or 
withdrawn from an imponer? 

4. Did Council Directive 70/524/EEC of 23 November 
1970 concerning additives in feedingstuffs, as 
amended before Council Directive 84/587 /EEC of 29 
November 1984-, lay down such a dt'grl'e of har
monization that the Member States were wholly 
precluded from relying on Anicle 36 of the EEC 
Treaty in connection with a national measure such as 
that described in question 3? 

5. Was it compatible with Community law, in panicular 
Anicles 9 and 95 of the EEC Treaty in conjunction 
with Directive 70/524/EEC, for a Member State to 
collect an annual levy from undertakings which 
obtained the authorization mentioned in question 3, 
where the levv was collected in the same amount from 
domestic producers and imponers and where the total 
amount of the levy corresponded to the cxpcnditurt' 
occasioned by the checks by random sampling carried 
out in accordance with Directive 70/524/EEC? 

O.J. No.C 180 of 9.7.1988,p.6 

jl:OGMENT OF THE COURT 
(Second Chamber) 

of 14 June 1988 

in Case 29/87: (reference for a preliminary ruling by the 
0stre Landsret. Copenhagen): Dansk Denkavit ApS v. 

Landbrugsministeriet C) 
(A.dditiY~s in fudingstuffs - ld~ntific:Jtion .1nd purity) 

(~8/C 180/06)' 

( l..w g uage of the c.ase: Dan ish) 

(Pro~· is ion a/ t1 ,;n.d.Jtion; the dcfiniti-i.:e tra,JSiation u;i/1 be 
p11blished in the Reports of Cases before the Court) 
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In Case 29/S7: reference to the Court under Article 177 
of the EEC Treaty by the 0stre Landsret, Copenhagen, 
for a preliminary ruling in the proceedings pending 
before that court between Dansk Denkavit ApS and 
Landbrugsministeriet [Ministry of Agriculture]- on the 
interpretation of Council Directive 70/524/EEC 
concerning additives in feedingstuffs (Official Journal, 
English Special Edition 1970 (Ill), p. 840), as amended 
by Council Directive 73/103/EEC of 28 April 1973 
(Offi~ral Journal No L 124, p. 17) and the secQnd 
Council Directive 75/296/EEC of 28 April 1975 
(Official Journal No ~ J 24, p. 29) - the Coun (Second 
Chamber), romf'osed of 0. Due, President of the 

Chambu, K. ~ahlmann and T. F. O'Higgins, Judges; ·M. 
Darmon, Ad\'(Kate General; J.-G. Giraud, Registrar, 
gave a judgment on 14 June J 988, the operative part of 
which is as "follows: 

I. Council Din·cti't'£' i0/524/EEC of 23 November 1970, 
as llmrndcJ ur to the adoption of DirectitJe 8415871 
EEC, pro.-..·ides for harmonization which precludes 
.\I ember States /rom rt>lying on Article 36 of the Treaty 
in order to imrosc, on the importation from other 
:Hember StalL'S of /eedingstu.ffi containing additives, 
n.Jtional measures intended to ensure the identification 
,md the rwity nf the additi·oes in question. 

2 .·1 ,·tide 3 ...... rl the Trrat_v must be interpreted as meaning 
tl'.ll .l 1111/ll,,u/ mt·.wtre which ·'"~iects the importation 
(l ji·eding)tt~ffi ((mtt.lining additit,•es to prior authoriz
utzmz constitutes .t measure hat:ing an effict equivalent 
to ,,u.mtrt.lli~'t' restrictions on imrnrts u:ithin the 
mt'.n:mg rl.·lrticlc 3,} of the Tre.Jty. 

3. Council Directive i'Ci5241EEC. a.' amor.ieJ "I' to the 
adoption of Directi't•e 84/58 7/EEC, did not pro-:.·idr, in 
the sector of foedingstuffs containing .Jdditives, for 
harmonization of such a nature as to depri-;.,·e Member 
States of the power to ha ..... ·e recoursr to A rtide 36 of the 
Treaty in rcgllrd to tht• adoptwn v/ mc.z.•zm·s rd health 
control in rel.ttion to the traders crmaml'd. 

4. An annual lc1.:y charged in like manner 011 importcn 
and national producers of foedingstuffi containing 
additives and intended to co1.•er the costs inwrred by the 
State in checking samples taken purwant to Directive 
701524/EEC is compatible with Articles 9 and 95 of the 
Treaty and the provisions of Directive 701524/EEC. 



O.J. No. C 359 of 31.12.1985, p. 11 

Actioa broaalat oa 13 December 1985 by tlae Commission 
of tlae Europeaa Commualties aaalast Irelaacl 

(Case 415/85) 
(85/C 359/22) 

An action against Ireland was brought before the Court 
of Justice of the European Communities on 
13 December 1985 by the Commission of the European 
Communities, represented by its legal adviser Mr D. R. 
Gilmour, acting as Agent with an address for service in 
Luxembourg at the office of its legal adviser Mr G. 
Kremlis, Bitiment Jean Monnet, Kirchberg 

The applicant requests that the Court declare that: 

- By maintaining in force the zero rate of value added 
tax on the items set out (I) Ireland has contravened 
the provisions of the Sixth VAT Directive (2) and 
has therefore failed to fulfil the obligations incum
bent on it under the Treaty establishing the Euro
pean Economic Community. 

- Ireland is liable in costs. 

COf/Jientions and main arguments adduced in support: 

The conditions for the application of Article 28 (2) of 
the Sixth VAT Directive are not met: 

- The Commission does not accept that the simplifi
cation provisions of Article 27, as a whole, can be 
used to supplement the provisions of Article 28 (2). 
Articles 27 and 28 both provide for derogations to 
the general provisions of the Sixth Directive. Dero
gations are to be narrowly construed. Those zero 

rates which do not meet the requirements of 
Article 28 (2) cannot escape the prohibition via 
Article 27. Furthermore, whereas zero rates are 
permitted as a transitional measure, Article 27 
provides for a permanent procedure of simplifica
tion; it is thus evident that no Member State can 
introduce a permanent zero rate as a simplification 
measure to a tax structure which itself is only toler
ated on a transitional basis. 

- Article 17 of the Second VAT Directive (3) permits 
zero rating only for the benefit of the final 
consumer and not for the benefit of industry. Under 
the VAT system, the zero rating of preceding stages 
does not provide any additional benefit to the final 
consumer. 

(I) Animal feeding stuff, excluding feeding stuff which is 
packaged, sold or otherwise designated for the use of dogs, 
cats, cage birds or domestic pets; 
fertilizer (within the meaning of the Fertilizers, Feeding 
Stuffs and Mineral Mixture Act, 1955) which is supplied in 
units of not less than I 0 kilograms and the sale or manu
facture for sale of which is not prohibited under section 4 
or 6 of the said Act; 
medicine of a kind used for animal oral consumption, 
excluding medicine which is packaged, sold or otherwise 
designated for the use of dogs, cats, cage birds or domestic 
pets: 
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seeds, plants, trees, spores, bulbs, tubers, tuberous roots, 
corms, crowns and rhizomes, of a kind used for sowing in 
order to produce food; 

., el~ctricity (except for supplies made to final consumers). 
(-) Dtrective 77/388/EEC; OJ No L 145, 13. 3. 1917. 
(

3
) Directive 67/228/EEC; OJ No ll303, 14. 4. 1967. 

O.J. No. C 190 of 19.7.1988, p. 11 

in c 

JUDGMENT OF THE COl.iRT 
of 21 June 1988 

ase 415/85: Commission of the European 
Communities v. Ireland 

(V~ue added tu- Zero-r.zting) 

(88/C 190/06) 

(Language of the Case: English) 

In Case .. 415/85: Commission of the European 
Commumues (Agent: D. R. Gilmour) against Ireland 
(Agent: L.]. Dockery) - application for a drdarJtion 
that by applying a system of zero-rating to certain 
~roup~ of. goods and services Ireland has failed to fulfil 
1ts. obl~gauons under Anicle_ 28 (2) of the Sixth Council 
~~r~ct1ve 77 /388/EEC of 17 May 1977 on the harmon
tzauon of the laws of the Member States relating to 
turnover taxes - Common system of value added tax· 
uniform basis of ~ssessment (2) - the Coun, composed 
of Lord ~ackenzte Stuan, President, G. Bosco, 0. Due, 
J. C. !vfotunho de Almeida und G. C. Rodriguez Iglesias 
(Prestdents of Chambers), T. Koopmans, U. Everling, K. 
B~hl~a~n, Y. Galmot, C. N. Kakouris, R. Joliet, T. F. 
0 H1ggms and F. A. Schockweiler, Judges; M. Darmon, 
Advocate-G.eneral; H. A. Ruhl, Principal Administrator, 
for th~ Registrar, ga~e a judgment on 21 June 1988, the 
operattve pan of wh•ch is as follows: 

1. By continuing to apply a zero rate of value added tax to 
sufplies of electricity included in item (xx) (a) of the 
Fuumce Act 198 5, in so far as it is not supplied to final 
consumers, Ireland has contra'CJened the provisions of 
Council Directive 771388/EEC of 17 May 1977 and has 
therefore failed, to fulfil its obligations under the EEC 
Treaty; 

2. For the rest, the application is dismisud; 

3. The parties arc ordered to bear their own costs. 

C) OJ No C 359, 31. 12. 1985. 
(Z) OJ No L 145, 13. 6. 1977, p. t. 
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O.J. No. C 359 of 31.12.1985, p. 11 

Action brought on 13 December 1985 by the Commission 
of the European Communities against 

the United Kin1dom 

(Case 416/85) 
(85/C 359/23) 

An action against the United Kingdom was brought 
before the Court of Justice of the European Communi
ties on 13 December 1986 by the Commission of the 
European Communities, represented by its legal 
adivser Mr D. R. Gilmour, as its Agent, with an address 
for service in Luxembourg at the office of its legal 
adviser Mr G. Kremlis, Batiment Jean Monnet, Kirch
berg. 

The applicant requests that the Court declare: 

- That by maintaining in force the application of the 
zero rate of value added tax on the items set out (I), 
the United Kingdom of Great Britain and Northern 
Ireland has contravened the provisions of the Sixth 

VAT Directive (2) and has therefore failed to fulfil 
the obligations incumbent on it under the Treaty 
establishing the European Economic Community. 

- That the United Kingdom is liable in costs. 

Contentions and main arguments adduced in support: 

The conditions for the, application of Article 28 (2) of 
the Sixth VAT Directive are not met. The dispute 
between the Commission and the United Kingdom 
concerns the question whether the contested zero rates 
fulfil the requirements of Article 17 ;last indent, of the 
Second VAT Directive (l). The Commission does not 
accept that the requirements for clearly defined social 
reasons are met. Further, the Commission does not 
accept that supplies which do not benefit the final 
consumer solely or directly meet the requirements of 
Article 17 of the Second Directive. 

(I) ·Group 1- Food 
General items 
2. Animal feeding stuffs. 
3. Seeds or other means of propagation of plants 

comprised in item 1 or 2. . 
4. Live animals of a kind generally used as, or yieldina or 

producing. food for human consumption. 

Group 2 - s~w~raKt> s~rvice.f and Water 
In so far as supplies to industry are concerned: 
I. Services of · 

(a) reception, disposal or treatment of foul water or 
sewage in bulk; and 

(b) emptying of cesspools, septic tanks or similar recep
tacles. 

2. Water other than 
(a) distilled water, deionised water and water of similar 

purity; and 
(b) water comprised in any of the accepted items set out 

in Group I. 

Group 6 - News services 
I. The supply to newspapers or to the public of informa

tion of a kind published in newspapers. 
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Group 7 - Fuel and power 
I. Supplies of coal, coke and other solid substances, being 

supplies held out f6r sale solely as fuel. 
2. Coal gas, water gas, producer gases and similar gases. · 
3. Petroleum gases, and other aaseous hydrocarbons, 

whether in a gaseous or liquid state. 
4. Fuel oil, gas oil and kerosene. 
S. Electricity, heat and air-conditioning. 
All items in so far as not supplied to the final consumer. 

Group 8 - Construction of buildings. etc. 
I. The granting by a person constructing a building of a 

major interest in, or in any part of, the building or its 
site. 

2. The supply in the course of the construction or demoli
tion of any building or any civil engineering work, of 
any services other than the services of an architect, 
surveyor or any person actina as consultant or in a 
supervisory capacity. 

3. The supply, by a person supplying services within item 2 
and in connection with those services, of 

(a) materials or of builder's hardware, sanitary ware or 
other articles of a kind ordinarily installed by 
builders as fixtures: or 

(b) in respect of such goods, services described in para-
graph I ( 1) of Schedule 2 to this Act. 

All items in so far as the zero rate is not restrided to build
ings by or for the final consumer, within a social policy. 

Group 17 - Clothing and footwear 
2. Protective boots and helmets for industrial use- in so 

far as sold to employers. 
(2) Directive 17/388/EEC; OJ No L 145, 13. 3. 1977. 
(l) Directive 67/228/EEC; OJ No L 1303, 14. 4. 1967. 

O.J. No. C 190 of 19.7.1988, p. 11 

JUDGMENT OF THE COURT 

of 21 June 1988 

in Case 416/85: Commission of the European 
Communitie!l v. United Kingdom of Great Britain and 

Northern Ireland ( • 1 

(V:~luc- :~ddc-d t:u - Zuo-r:uing) 

(8~/C IY0/07) 

(Language of the Case: English) 

In Case.·. 416/85: Commission of the European 
~?mmunJtJes (Agent: D. R. Gilmour) against the United 
Kmgdom of Great Britain and Nonhern Ireland I Agent: 
S. J. Hay, assisted by D. Vaughan, QCl - appli(ation 
for a dec.laration that by applying a s~·stem of zero-rating 
to n·rtam group\ of goods and 'en:ict'' thr l lnitt·d 
Kingdt>m ha~ failc:J to fulfil its obligatiom und<:r :\rtil"lt· 



2M (2) of the Sixth Council Diret.:tl\t: 77138S/EEC of 17 
.May 1'177 on the harmonization of the laws of the 
Member States relating to turnover taxes - Common 
svstem of value added tax: uniform basis of 
;ssessmem C) the Court, composed of Lord 
.Mackenzie Stuart, President, G. Bosco, 0. Due, J. C. 
Moitinho de Almeida and G. C. Rodriguez Iglesias 
(Pre~idents of Chambers), T. Koopmans, U. Everling, 
K. Bahlmann, Y. Galmot, C. N. Kakouris, R. Joliet, T. F. 
O'Higgins and F. A. Schockweiler, Judges; M. Darmon, 
Advocate-General; H. A. Rtihl, Principal Administrator, 
for the Registrar, gave a judgment on 21 June 1988, the 
operative part of which is as follow~: 

1. By continuing to apply a zero rate of value added tax 

to S;tpplies to industry. oi water and sewerage S~~ices 
(emptying of cesspools and St'ptic tanks) included in 
Group 2 of Schedule 5 to the ~ ·alue Added Tax Act 
!983. in so /ar as they art• not supplied to final 
consumers, 

to m·ws sen.'ices included in Group 6, in so far as 
thry £Irt' not pro1;·ided to ./ina/ nmsumas, 

1'1 OJ :--;o C 3.S'J, .;1. 12. 19M5. 
1'1 OJ ~<' I 145, 1.3. 6. 1977, p I. 

to mpplic~ n.ffuel and pou•er ind11Jcd ;, Gmup 7 
.wJ tu profL•ctzc.•e boots and ht·lmet.l mdudcd zn 
Croup 1 7, m .w fir as they .m· not supplied to .finul 
t:onsumers, 

to the pro1;•iswn of goods and services included in 
Group 8 in ref.aion to the construction of industrial 
,md ~.·ommt"rci.l.' bz,ildings • .wd to wmnwnity and 
ci-:.·d engincawg u.:orks, in so f.u a) rh~·y aa• nut 
pro't·ided to final consumers, 

rf.c enitcd Kingdom of Grcut Brit,1in .md .Vorthcrn 
Ireland has cuntra'l.·e~red the prvt·zsicnu of COtmcil 
Directit•e 771388/EEC of 17 May 1977 and has 
therefore failed ro jit!fil its obligations under the EEC 
Treat_)•; 

2. For the rest, the application is dismissed; 

3. The United Kingdnm is ordered to puy the costs. 

- 420 -



O.J. No. C 285 of 12.11.1986, p. 4 

Action brought on 15 October 1986 by the Commission. 
of the European Communities apiast the Italian 

Republic 
(Case 257 /86) 

(86/C 285/06) 

An action against the Italian Republic was brought 
before the Court of Justice of the European 
Communities on 15 Oaober 1986 by the Commission of 
the European Communities, represented by Giuliano 
Marenco, a member of iu Legal Department, acting as 
Agent, having an address for service in Luxembourg at 
the office of G. Kremlis, Jean Monnet Building, 
Kirchberg. 

The applicant claims that the Court should: 

1. Declare that, by providing that value added tax is 
payable on free samples of low value that are 

imported although such taX is not payable on similar 
free samples produced in Italy, the Italian Republic 
has failed to fulfil iu obligations under Article 14 (1) 
(a) of the Sixth Council Directive, of 17 May 1977, 
on value added tax and under Article 95 of the 
Treaty; 

2. Order the Italian Republic to pay the costs. 

Contentions and main arguments adduced in support: 

The discrimination resulting from Presidential Decree 
No 2-4 of 29 January 1979 constitutes an infrinaement of 
Article 14 (1) (a) of the Sixth Council Directive, of 
17 May 1977, on the harmonization of the laws of the 
Member States relating to wmover taxes - Common 
system of value added taX: unifonn basis of assessment. 
A3 far as trade between Member States is concerned, 
Article 1-4 of the Directive is a provision implementing 
the rule set 0ut in Article 95 of the Treaty. Accordingly, 
Anicle 95 is infringed as well in so far as value added tax 
is charged on importS from other. Member States. 

However, the Sixth Council Directive goes further than 
Article 95 in so far as it is applicable to all imporu, 
including imports from non-mcm,ber countries. · 

Following action taken by . the Commission, the Italian 
authorities, which initially interpreted the rules as 
entailing a difference in treatment between domestic 
transactions, on ~e one hand, and imporu, irrespective 
of their provenance, on the other ( cf. Annexes I and II to 

the application), had their attention drawn to the Geneva 
Convention of 7 November 1952 and accordingly 
thought fit to exempt from VAT imporu from countries 
which were parties to the Convention, which include all 
the Member States of the Community. 

However, that does not signify that there is no longer an 
infringement. On the one h.and, the Italian authorities 
admit that there is still discrimination against imporu 
from countries which are not panics to the Geneva 
Convention. On the other, even in the case of countries 
which are parties to that Convention, the present 
solution is a de facto one which does not guarantee the 
rights of importers, which, in the event that they are 
charged value added tax, might have difficulty in 
enforcing their rights before the courtS. 
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O.J. No. C 190 of 19.7.1988, p. 12 

JUDGMENT OF THE COURT 

of 21 June 1988 

an Case 257/86: Commission of the European 
Communities v. Italian Republic ( 1 ) 

(Exemption from ~·alue-added cu in respect of samples of 
low value- Tn.nsposition into national la"R' of Directive 

77/J88/EEC) 

(88/C 190/08) 

(Language of the Case: Italian) 

(Provisional translation; the definith·e translation i.i.:i/1 be 
published in the Reports of Cases before tht• Court) 

In Case 257/86: Commission of the European 
Communities (Agent: Giuliano Marenco) v. lt:tlian 
Republic (Agent: l\'o M. Braguglia) - application for a 
declaration that, by providing that value-added tax is 
payable on imported free samples of low \'alue, the 
Italian Republic has failed to fulfil its obligations under 
the EEC Treaty - the Court, composed of LL'rd 
Mackenzie Stuart, President, G. Bosco, J. C. Moitinho 
de Almeida and G. C. Rodriguez Iglesias (Presidents of 
Chambers), T. Koopmans, U. Everling, Y. Galmot, C. N. 
Kakouris and F. A. Schockweiler, Judges; ~1. D:umon, 
Advocate-General; H. A. Ruhl, Principal Administrator, 
acting for the Registrar, gave a judgment on 21 June 
1988, the operative part of which is as follow~: 

1. By adopting and maintainiPig in force legisi.ltion under 
which exemption from value-added tax is not granted in 
resp<•ct of all imports of free samples o( lo·u.· 7.·,z/uc .wd 
which /a,ks darzty and precision with rcgu.rJ to the 

(1) OJ !\:o C 2~S. 12 ll IQ~o. 

exemf"'tion uf certain imports of su,·h samples, and by 
providing for exemption /or similar samples produced in 
Italy, the Italian Republic has foiled to fulfil its obli
gations under Article 95 of the Treaty and under Article 
14 a/Council Directive 771388/EEC of 17 May 1977. 

2. The ltah.m Republic is ordered to pay the costs. 
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O.J. No. C 55 of 3.3.1987, p. 5 

Reference for a preliminary ruling made by the High 
Court of justice, Queen's Bench Division, by order of 
that Court of 18 December 1986, in the case of the 
Queen against the Commissioners of Customs and Excise, 

u parte Tattersalls Limited 

(Case 10/87) 

(87/C 55/08) 

The Court of Justice of the European Communities has 
received a reference for a preliminary ruling made by the 
High Court of Justice, Queen's Bem:h Division, London, 
in the proceedings between the Queen and the 

Commissioners of Customs and Excise, ex parte Tatter~ 
salls Limited which was lodged at the Court Registry on 
16 January 1987 on the following questions: 

1. In Article 10 subparagraph (c) of Council Directive 
85/362/EEC are the words '(such goods) ... have 
been acquired suhj(·ct to the rules governin~ the 
application of value added tax in. the Me~ber State ~f 
exportation, and ha,·e not benefited by VIrtue of the1r 
exportation from any exemption from value added 
tax;' on their true meaning apt to refer to goods the 
acquisition of which in the Member State of export 
was exempt from value added tax? 

2. In Article 11 second paragraph subparagraph (b) of 
Council Directive 85/362/EEC are the words 'the 
goods were not acquired pursuant to the . rules 
governing the application of value ad~ed tax tn ~he 
Member State of exportation or by VIrtue of bemg 
exported benefited from exemption from value added 
tax;' on their true meaning apt. to refer to goods the 
acquisition of which in the Member State of export 
was exempt from value added tax? 

O.J. No. C 193 of 22.7.1988, p. 8 

JUDGMENT OF THE COURT 

of 21 June 1988 

in Case 10/87: (rcfcreace for a prclimiDary naliq made 
by the HiP Court of Justice of FasJ••d aod Wales, 
Queen's Bench Divisioa): Tbc Qucaa v. ('.ommissiooet's 
of Customs and Ezcise, cz. parte Tatt.cnalls Limited (1

) 

(Value adcled tu- bt:mpt:ioJJ for temporary imports) 

(88/C 193/08) 

( LangN~Zgt of the Cast: English) 

( PrOfJisional translAtion; the tltfinitiw trtJnsi4tion will be 
published in tht Reports of Cues bf/ort tht Co11rt) 

In Case 10/87: reference to the Coun under Anicle 177 
of the EEC Treaty by the High Court of Justice of 
England and Wales, Queen's Bench Division, for a 
preliminary ruling on the proceedings pending before 
that coun between The Queen and Commissioners of 
Customs and Excise, ex JN'rk Tattersalls Limited - on 
the interpretation,of the Seventeenth Council Directive 
of 16 July 1985 on the harmonization of the laws of the 
Member States relating to turnover taxes - Exemption 
froin value added taX on the temporary imponation of 
goods other than means of uansport (Official Journal 
No L 192, 1985, p. 20) - the Court, composed of Lord 
Mackenzie Stuan, President, G. Bosco, 0. Due and J. C. 
Moitinho de Almeida (Presidents of Chambers), U. 
Everling, K. Bahlmann, Y. Galmot, T. F. O'Higgins and 
F. Schockweiler, Judges; J. L: da Cruz V~, Advocate 
General; D. Loutennan, Administrator, for the Registrar, 
gave a judgment on 21 June 1988, the operative pan of 
which is as follows: 

Articles 10 (c) and 11 (b) of the Stwnteenth Directiw m11st 
be interpreted liS me•ning thtu temporary importtJtion 
exemption must be granted for goods tht purchtue of VJhich 
in the Member State of exporttJtion is i4VJfiJJy exempted 
from 'IJalue added tax, protJided that the exemption fiJ4S not 
granted by 'IJirtue of the exportation of tlN goods in 
question. 

C) OJ No C 55, 3. 3. 1987 
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O.J. No. C 92 of 9.4.1988, p.4 

Reference for a preliminary ruling by the Fint Chamber 
of the Tribunal de Grande Instance, T arbes, by judgment 
of that court of 7 August 1986 in the case of SEE 

Crespin Sari v. Direction Generate des Impots 

(Case 59/88) 

(88/C 92/07) 

Reference has been made to the Court of Justice of the 
Furopean Communities by a judgment of the First 
Chamber of the Tribunal de Grande Instance (Regional 
Court], Tarbes, of 7 August 1986, which was received at 
the Court Registry on 24 February 1988, for a 
preliminary ruling in the case of SEE Crespin Sari v. 
Direcuon Gtncralr des Impots on the following 
questiOn: 

Must the concept of turnover tax or taxes, duties or 
chargl's whi(h can be characterized as turnover tax, 
referred to in Article 33 of the Sixth VAT Directive, be 
interpreted as applying to taxes, duties or charges which, 
although treated by French domestic legislation as 
constituting flat-rate indirect taxation stricto sensu, never
theless presuppose the existence of a business and whose 
yield, as a result of a difference in the applicable rates 
depending on the age of the taxable machines, their 
lo<·arion or the gre:tter or lesser degree of sophistication 
of thc1r mcchani.,ms, appears related to foreseeable 
turnover, although it is not expressed as a percentage of 
actual taking~. the amount of which is difficult to assess? 

O.J. No.C 213 of 13.8.1988,p.8 

Removal from the Register of Case 59/88 (') 

(88/C 213/15) 

Bv order of 22 June 1988 the Coun of Justice of the 
E'uropean Communities ordered the removal fr?~ the 
Register of Case 59/88 (reference for a prehmm~ry 
ruling made by the Tribunal de Grande Instance (Farst 
Chamber), Tarbes): Sari S.E.E. Crespin v. Direeteur des 
Services Fiscaux des Hautes-Pyrenees. 

(') OJ No C 92. 9. 4. 1988. 
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O.J. No. C 98 of 26.4.1986, p. 3 

Action brought on 9 January 1 986 by the Commission of 
the European Communities against the Italian Republic 

(Case l/86) . . 
(86/C 98/03) 

N1 action against the Italian Republic was brought 
before the Court of Justice of the European 
Communities on 9 January 1986 by the Commission of 
the European Communities, represented by Fens Buhl 
and Guido Berardis, members of its Legal Department, 
acting as Agents, with an address for service in Luxem
bourg at the Chambers of G. Kremlis, Jean Monnet 
Building, Kirchberg. 

The applicant claims that the Court should: 

1. Declare that, by establishing and maintaining in force 
a flat-rate scheme which is incompatible with the 
provisions of Article 25 (3) and (5) of the Sixth 
Council Directive on value added tax (77 /388/EEC 
of 17 May 1977 {')), inasmuch as it fails to comply 
with certain restrictions or with the percentages of 
value added tax refunded to the producer in respect 
of beef, pigmeat and fresh milk, the Italian Republic 
has failed to fulfil its obligatio'ns under the EEC 
Treaty and the abovementioned Directive. 

2. Order the Italian Republic to pay the costs. 

Contentions and main argNments adduced in support: 

The flat-rate compensation percentages fixed at 14 % 

- are granted on the basis of statistics relating to agri
culture as a whole, whereas Article 25 (3) of the 
Sixth Directive on value added tax lays down that the 
percentages 'shall be based on macroeconomic 
statistics for flat-rate farmers alone'; 

- obtain for farmers a refund greater than the value 
added tax charge on input (which does not exceed 
7%). 

Moreover, Article 34 of Presidential Decree No 633/72 
includes in the scheme in question products supplied to 
flat-rate farmers, which is contrary to Article 25 (5) of 
the Sixth Directive on value added tax. 

(I) OJ No L 145, 13. 6. 1977, p. 1. 
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O.J. No. C 199 of 29.7.1988, p. 9 

JUDGMENT OF THE COURT 

of 28 June 1988 

in Case 3/86: Commission of the European Communities 
v. Italian Republic(') 

(Failure by • State to fuJJjJ its obligations - Sixth 
Directive, Article 15 (J) ad (5) - Rat-rate system of 

compematioa lor attle, swine ad milk) 

(88/C 199/03) 

(LangU4ge of the CAse: Julian) 
(Provisional tTanslation; the definitive translation will be 

pllblished in the Reports of Cases before the Court) 

In Case 3/86: Commission of the European 
Communities (AgentS: Johannes Fens Buhl and Guido 
Berardis) against the lta!ian Republic (Agent: lvo M. 
Braguglia) - application for a declaration that the 
Italian Republic has failed to fulfil its obligations under 
Community provisions and in particular the provisions of 
Article 25 (3) and (5) of the Sixth Council Directive 
77/388/EEC of 17 May 1977 on the harmonization of 
the laws of the Member States relating to turnover taxes 
- Common system of value added taX: uniform basis of 
assessment (I) - the Court, composed of Lord 
Mackenzie Stuart, President, G. Bosco, J. C. Moitinho 
de Almeida and G. C. Rodriguez Iglesias (Presidents of 
Chambers), T. Koopmans, U. Everling, Y. Galmot, C. N. 
Kakouris and F. A. Schockweiler, Judges; C. 0. Lenz, 
Advocate-General; B. Pastor, Administrator, for the 
Registrar, gave a judgment on 28 June 1988, the 
operative part of which is as follows: 

1. By fixing in re!.tion to 'lJalw adtkd t4x under the flat
rate scheme for formers the flat-rate compensation 
permr.tages at 1 5 % and thm 14 % for the be~/. 
pipaliU and uraconcentrated and Nnsugared fresh mallt 
stctors from 1981 and 1983 respectively and by 
protJiding that flat-rate compensation percenuges shou/J 
apply to s11pplies and servicts intended for flat-rate 
formm, the ltiJU&n RepNblic has foiled to fulfil its obli
g.tions Nrukr the Tre11ty anJ Article 2' ( J), ( ') and (B) 
of the Si%th CoNndl Directiw 77/J881£EC of 17 May 
1977. 

2. '11.11 Itlllia Rrpllhlic is o~d to bt.r the costs. 

( 1) OJ No C 98, 26. 4. 1986, 
(') OJ No L 145, 13. 6. 1977, p. I. 
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O.J. No. C 243 of 10.9.1987, p. 4 

Reference for a preliminary ruling by the Tribunal de 
Grande Instance [Rqional Court], Lille, by judpaent of 
that court of 29 July 1987 in the case of Christian Deville 
against Administration des lmp6ts [Tax Administration] 

(Case 240/87) 

(87/C 243/05) 

Reference has been made to the Coun of Justice of the 
European Communities by a judgment of the Tribunal 
de Grande Instance [Regional Coun], Lille, of. 29 July 
1987 which was received at the Coun Reg1stry on· 
3 A~ gust 1987, for a preliminary ruling in the case of 
Christian Deville against Administration des ImpOts on 
the following question: 

Is it in conformity with the general principles . of 
Community law to impose a time limit, as does An1cle 
18-V, paragraph 2, of Law No 85-695 of 11 July 198.5, 
on the effects of the retroactive abolition of the spec1al 
tax on vehicles exceeding 16 bhp which was declared 
contrary to the provisions of Anicle 95 of the. Treaty c;>f 
Rome by the judgment of that Coun of 9 May 1985 m 
Case 112/84? 

O.J. No. C 199 of 29.7.1988, p. 11 

JUDGMENT OF THE COURT 

(Ftfth Chamber) 

of 29 June 1988 

in Case 240/87: (reference for a preliminary ruling made 
by the T n"bunal de Grande Instance, Lille): C. Deville 

v. ~dministration des Imp6ts ( •) 

(N:.tional. cues levied in breach .of Community law -
Limitation imposed, subsequent to :1 judgment of the 
Court, on tbe possibilities of bringing proceedings for 

recovery) 

(88/C 199/08) 

(Language of the Case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 240/87: reference to the Court under Anicle 
177 of the EEC Treaty by the Tribunal de Grande 
Instance [Regional Court], Lille (France) for a 
preliminary ruling in the proceedings pending before that 
coun between C. Deville, residing in Bachy, and Admin
istration des lmp6ts [Tax Administration], in the person 
of the Directeur des Services Fiscaux du Nord [Director 
of the Tax Authorities for the Depanement du Nord], 
with an address for service at his offices in Lille - on 
the interpretation of the general principles of 
Community law governing the reimbursement of 
national taxes levied in breach of Community law - the 
Coun (Fifth Chamber), composed of G. Bosco, 
President of the Chamber, U. Everling, Y. Galmot, R. 
Joliet and F. A. Schockweiler, Judges; Sir Gordon Slynn, 
Advocate-General; H. A. Ruhl, Principal Administrator, 
for the Registrar, gave a judgment on 29 June 1988, the 
operative pan of which is as follows: 

A national legislature may not adopt any procedural rule, 
subsequent to a judgment of the Court from which it 
follows that a particular piece of legislation is incompatible 
with the Treaty, which specifically reduces the possibilities 
of bringing proceedings for recovery of taxes which were 
wrongly levied under that legislation. It is for the national 
court to consider whether the procedural rule at issue 
reduces the possibilities of bringing proceedings for recovery 
which would otherwise have been available. 

(') OJ No C 243, tO. 9. 1987. 
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O.J. No. C 308 of 2.12.1986, p. 6 

Reference for a preliminary ruling by the Hogc Raad dcr 
Nedcrlanden by judgment of that court of 29 October 
1986 in the case of W. J. R. Mol v. Inspectcur der 

lnvocrrechten eo Accijnzen, Leeuwardcn 

(Case 269/86) 

(86/C 308/09) 

Rdcrcnn· has been maJc to the Court llf Ju,tin· uf the 
European Communities by a judgment of the Third 
Chamber of the Hoge Raad dcr Nederlanden lSupreme 
Court of the Netherlands] of 29 October 19H6, which 
was received at the Court Registry on 5 November 1986, 
for a preliminary ruling in the case of W. J. R. Mol, 
Haule, v. Inspecteur der Invoerrechten en Accijnzen 
[Inspector of Customs and Excise] on the following 
question: 

Must Article 2 of the Sixth Council Directive [of 17 May 
1977 on the harmonization of the laws of the Member 
States relating to turnover taxes - Commom system of 
value added tax: uniform basis of assessment (77 /388/ 
EEC)] C) be interpreted as meaning that the supply of 
amphetamine for consideration within the national 
territory cannot he subject to value added tax inasmuch 
as such '>upply is fnrhidJen by law? 

C) OJ No L 145, 13. 6. 1977, I'· I. 

O.J. No. C 211 of 11.8.1988, p. 4 

JUDGMENT OF THE COURT 

(Sixth Chamber) 

of 5 July 1988 

in Case 269/86 (reference for a preliminary ruling made 
by the Hogc Raad dcr Nederlandcn): W. J. R. Mol v. 

Inspecteur der lnvoerrechten en Accijnzen ( 1) 

(VAT charged on the illeg:J supply of drugs effected 
within .a Member St.ate) 

(88/C 211104) 

(Language of the Case: D11tch) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases be/ore the Court) 

In Case 269/86: reference to the Coun under Anicle 
177 of the EEC Treaty by the Hoge Raad der Nedcr
landen (Supreme Court of the Netherlands), for a 
preliminary ruling in the proceedings pending before that 
court between W. J. R. Mol, Haule, v. lnspecteur der 
lnvoerrechten en Accijnzen, Leeuwarden - on the inter
pretation of Article 2 of the Sixth Council Directive 
(77/388/EEC) of 17 May 1977 on the harmonization of 
the laws of the Member States relating to turnover taxes 
-Common system of value added tax: uniform basis of 
assessment (Official Journal 1977, No L 14 5, p. 1) -:- the 
Coun (Sixth Chamber), composed of 0. Due, Pres1dent 
of the Chamber, T. Koopmans, K. Bahlmann, C. N. 
Kakouris and T. F. O'Higgins, Judges; G. F. Mancini, 
Advocate-General; B. Pastor, Administrator, acting for 
the Registrar, gave a judgment on 5 July 19tH!, the 
operative part of which is as follows: 

1. Article 2 of the Sixth Council Directive of 17 May 1977 
on the harmonization of the laws of the .o/tember States 
relating to turnover taxes - Common system of -r:alue 
added tax: uniform basis of assessment must be znter
preted as meaning that no liability to value added tax 
arises upon the unlawful supply of. drugs efficted for 
consideration within the country m so far as the 
products in question are not confi.ned within econo.m_ic 
channels strictly controlled by the competent authorztzes 
for use for medical and scientific purposes. 

2. The unlawful supply of amphetamines is also. not lia~le 
to value added tax in so far as the products m questzon 
are not confined within economic channels strictly 
controlled by the competent authorities. 

C) OJ.No C 308, 2. 12. 1986. 
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O.J. No. C 8 of 13.1.1987, p. 5 

Refereace for a pn:limiaary ruling by the Gerechtshof, 
Amsterdam, by judpnent of that court of 28 October 
1986 in the case of Vereniging Happy Family Rust
eaburgentraat v. Inspecteur der Omzetbelastingen, 

Amsterdam 

(Cue 289/86) 

(87/C 8/08) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Second 
Collegiate Revenue Chamber of the Gerechtshof 
(Regional Court of Appeal), Amsterdam, of 28 October 
1986, which was received at the Court Registry on 24 
November t 986, for a preliminary ruling in the case of 
Vertniging Happy Family Rust~nburgerstraat, 
Amsterdam, v. lnspecteur der Omzetbelastingen 
(lnspeaor of Turnover Taxes), Amsterdam, on the 
following questions: 

1. Following the judgment of the Court of Justice of the 
European Communities of 28 February 1 ?84 in Case 
294/82, Einberger v. Hauptzollamt Fretburg, must 
Article 2 (1) of the Sixth Council Directive (No 
77/388/EEC) of 17 May 1977 on the harmonization 
of the laws of the Member States relating to turnover 
taxes- Common system of value-added tax.: uniform 
basis of assessment (I) be interpreted as meaning that 
upon the supply of narcotic drugs within the territory 
of a Member State no turnover taX arises either? 

2. If Question 1 must be answered in the affirmative, 
does that answer apply to the supply of all kinds of 
narcotic drugs, including the supply of hemp 
products? 

3. If Question 2 must also be ~nswered i~ the affir
mative, can the fact that a pohcy of resuamt pursued 
by the coQlpetent judicial auth~rities ~s re?ards t~e 
prosecution of offences makes tt poss1ble m certam 
circumstances to provide prohibited supplies of hemp 
products be a ground for taking a ~ifferent view on 
the question whether turnover tax IS due upon the 
supply of such products? 

(') OJ No L 145, 13. 6. 1977, p. t. 

O.J. No. C 211 of 11.8.1988, p. 4 

JUDGMENT OF THE COURT 

(Sixth Chamber) 

of 5 July 1988 

in Case 289/86 (reference for a preliminary ruling made 
by the Gerechtsbof, Amsterdam): Vereniging Happy 
Family Rustenburgentraat v. lnspecteur der Omzetbe-

lasting (') 

(VAT charged on the .illegal supply of drugs eHected 
within a Member Sate) 

(88/C 211 /05) 

(Language of the Case: Dutch) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 289/86: reference to the Court under Article 
177 of the EEC Treaty by the Gerechtshof (Regional 
Court of Appeal), Amsterdam, for a preliminary ruling in 
the proceedings pending before that Coun between 
Vereniging Happy Family Rustenburgerstraat, 
Amsterdam, and Inspecteur der Omzetbelasting, 
Amsterdam - on the interpretation of Article 2 ( 1) of 
the Sixth Council Directive (77 /388/EEC) of 17 May 
1977 on the harmonization of the laws of the Member 
States relating to turnover taxes - Common system of 
value added tax: uniform basis of assessment (Official 
Journal 1977, No L 145, p. 1) - the Court (Sixth 
Chamber), composed of 0. Due, President of the 
Chamber, T. Koopmans, K. Bahlmann, C. N. Kakouris 
and T. F. O'Higgins, Judges; G. F. Mancini, Advocate
General; B. Pastor, Administrator, acting for the 
Registrar, gave a judgment on 5 July 1988, the operative 
part of which is as follows: 

1. Article 2 ( 1) of the Sixth Council Directive of 17 May 
1977 on the harmonization of the laws of the Member 
States relating to turnover taxes - Common system of 
value added tax: uniform basis of assessment must be 
interpreted as meaning that no liability to value added 
tax arises upon the unlawful supply of drugs within the 
territory of a Member State in so far as the products in 
question are not confined within economic channels 
strictly controlled by the competent authorities for use for 
medical and scientific purposes. 

2. That also applies to the unlawful supply of hemp 
products even where, pursuant to a selective prosecution 
policy, the authorities of a Member State do not svstem
atica//y bring criminal proceedings in respect oj small 
retail dealing_ in such drugs. 

(')OJ No C 8, 13. 1.1987. 
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O.J. No. C 172 of 10.7.1986, p. 5 

Reference for a preliminary ruling by the Cour d' Appel, 
Liege, by judgment of that court of 12 March 1986 in the 
case of Ministere Public and Ministre des Finances du 

Royaume de Belgique v. Yves Ledoux 

(Case 127/86) 

(86/C t 72/07) 

Reference has been made to the Coun of Justice of the 
European Communities by a judgment of the Cour 
d' Appel (Coun of Appeal), Liege, of 12 March 1986, 
which was received at the Court Registry on 26 May 
1986, for a preliminary ruling in the case of Ministere 
Public (Public Prosecutor) and Minister des Finances 
(Minister of Finance) of the Kingdom of Belgium v. Yves 
Ledoux on the following question: 

Do the CommunitY rules concerning t:txation, and in 
particular the rules. concerning value-added tax, per111it 
the Belgian State, under the Law of 3 July 1969 
establishing the Value-Added Tax Code, the decrees 
implementing th:tt law and in accordance with the 
intcrpret3tion of iL'i provisions by the Minister of Finance 
of the Kingdom of Belgium, in proceedings brought 
against Yves Ledoux, to levy value-added ta~ on a motor 
vehicle which is owned by a company mcorporated 
under French law with its registered office in France and 
is subject to value-added tax in France, where the tax has 
been paid, in so far as the vehicle is used by an employee 
of the company, who is resident in Belgium, for the per
formam·e of his duties under his contr:tct of employment 
and for leisure purposes, taking account of the fact that 
the vehicle remains the property of the French employer 
:tnd that the imponation into Belgium is only temporary 
and of a provi .. ional nature? 

O.J. No. C 211 of 11.8.1988, p. 6 

JUDGMENT OF THE COURT 

(Fourth Chamber) 

of 6 July 1988 

in Case 127/86: (reference for a preliminary ruling made 
by the Cour d' Appel, Li~ge): Ministere Public and 
Ministre des Fmances du Royaume de Belgique v. Yves 

Ledoux C) 
(Value •dded tu - Temporary impomtion of • motor 

veb.ide for professional md private use) 

(88/C 211 /08) 

(Language of the Case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 127/86: reference to the Court under Article 
177 of the EEC Treaty by the Cour d'Appel (Coun of 
Appeal}, Li~ge for a preliminary ruling in the 
proceedings pending before that Court between 
Minist~re Public (Public Prosecutor) and Ministre des 
Finances du Royaume de Belgique (Minister of Finance 
of the Kingdom of Belgium) - on the interprc:"tation of 
the Community rules concerning taxation, and in 
particular the rules concerning value added tax, in order 
to determine whether Belgian legislation on value added 
tax is consistent with the provisions of Community law 
- the Court (Fourth Chamber), composed of G. C. 
Rodriguez Iglesias, President of the Chamber, T. 
Koopmans and C. N. Kakouris, Judges; ]. Mischo, 
Advocate-General; B. Pastor, Administrator, acting for 
the Registrar, gave a judgment on 6 July 1988, the 
operative part of which is as follows: 

'The Sixth Council Directive of 17 May 1977 (Directive 
77/388/EEC) on the harmonization of the laws of the 
Member States relating to turnover taxes - Common 
system of value added tax: uniform basis of .assessment, 
prevents a Member State from levying value added tax on 
a motor vehicle which is owned by an employer established 
in another Member State where value added tax has been 
paid and which is used by a frontier-zone worker residing 
in the first Member State for the performance of his duties 
under his contract of employment and, secondarily, for 
leisure purposes. ' · 

(I) OJ No C 172, 10. 7. 1986. 
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O.J. No. C 192 of 30.7.1986, p. 10 

Reference for a preliminary ruling made by order of the 
London Value Added Tax Tribunal dated 15 May 1986 
in the case of Direct Cosmetics Ltd and the 

Commissionen of Customs and Excise 

(Case 138/86) 

(86/C 192/09) 

The Court of Justice of the European Communities has 
received a reference for a preliminary ruling made by 
order of the London Value Added Tax Tribunal dated 
15 May 1986 in the proc~e~ings between Direct 
Cosmetics Ltd and the Comm1sstoners of Customs and 
Excise which was lodged at the Court !tegistry on 5 June 
1986 on the following questions: 

1. Is a measure, such as that contained in paragraph 3, 
Schedule 4 of the Value Added Tax Act 1983, within 
the limits allowed by Article 27 ( 1) of the Sixth 
Directive, or is it wider than is strictly necessary? 

2. h such a measure which is applied to: 

(i) a taxpayer who has been accepted as carrying on 
business without any intention to evade or to 
avoid value added tax and whose method of 
trading has evolved solely on account of 
commercial considerations; . 

(ii) a taxpayer who has been accepted as carrying on 
business without any intention to evade or to 
avoid value added tax and whose method of 
trading has evolved · soley on . account of 
commercial considerations but wh1ch may have 
the objective result that some tax has been 
avoided; 

(iii) some taxpayers but . not against other. such 
taxpa~·ers who are selling directly to unregistered 
re~dlcrs 

\\ ithin the limits of the derogation allowed by Article 
27 ( 1) of the Sixth Directive or is it wider than is 
strictly necessary? 

3. CJ.n such a measure be applied to taxpayers whose 
activities fall outside the matters referred to in Article 
27 of tht> said Sixth Directive or outside the terms of 
the request for authorization o~ the t_er.ms ~f tbe 
actual authorization by the Counc1l of Mmtsters. 

4. Is the decision of authori1ation of the Council of 
Ministers invalid or of no efect for any substantive o.r 
procedural reason, such as the failure of the Counc1l 
of Ministers or the Member States to evaluate or to 
be informed of the fact that the measure was not 
capable of being evaluated either a~ainst ~he ~riteria 
laid down in Anicle 27 of the Stxth D1recuve or 
against the principle of proportionality or against the 
basic principles of the Sixth Directive? 

5. Does the decision of authorization of the Council of 
Ministers mean that an individual taxpayer, such as 
the Appellant, who has been accepted as carrying on 
business without any intention to evade or to avoid 
value added tax, cannot rely upon being taxed under 
the provisions laid down I. Article ItA (1) (a) of the 
Sixth Directive on value added tax? 

O.J. No.C 205 of 6.8.1988, p. 5 

JUDGMENT OF THE COURT 
of 12 July 1988 

in Joined Cues 138 and 139/86: (reference for a 
prelimiDary ruJiDa made by the London Value Added Tax 
Tnouaal): Direct Cosmetics Ltd and Lauptons Photo
paphs Ltd v. Commissioncn of Customs and Excise (') 

(SinJJ VAT /JirectM - AutlJoriutioD of derogating 
llleiUUJ'el ~ V.Jiditr) 

(88/C 205/07) 

( Lanpage of the Case: English) 

In Joined Cases 138 and 139/88: reference to the Court 
under Article 177 of the EEC Treaty by the London 
Value Added Tax Tribunal for a preliminary ruling in 
the proceedings pending before that Tribunal between 
Direa Cosmetics Ltd and Laughtons Photographs Ltd 
against Commissionen of Customs and Excise - on the 
interpretation of Anicle 27 of the Sixth Council 
Directive (77 /388/EEC) of 17 May 1977 on the 
harmonization of the laws of the Member States relating 
tO turnover taxes - Common system of value added tax: 
uniform basis of assessment (Official Journal 1977, No 
L 145, p. 1) and on the validity of Council Decision 
85/369/EEC of 13 June 1985 (Official Journal 1985 No 
L 199, p. 60) which authorized the United Kingdom, 
under Article 27 of the Sixth Directive, to introduce for 
a period of two years a measure derogating from that 
Directive in order to prevent certain types of tax 

avoidance - the Coun composed of G. Bosco, President 
of the Chamber, acting as President, 0. Due and G. C. 
Rodriguez Iglesias (Presidents of Chambers), T. 
Koopmans, U. Everling, K. Bahlmann, Y. Galmot, C. N. 
Kakouris, R. Joliet, T. F. O'Higgins and F. A. Schock
weiler, Judges; Advocate-General J. L da Cruz Vila~a, 
H. A. Rohl, Principal Administrator, for the Rt:gistrar, 
gave a judgment on 12 July 1988, the operative part of 
which is as follows: 

1. Arrick 2 7 ( 1) of the Sixth Dir«tiw penn its the 
at/option of a measure derogating from the basic rule set 
out in Article 11 A. 1. (a) of that Directive t'Vtn where 
the taxabk person carries on busi~ss, not with any 
intmtion of obtaining a tax adwntage but /or 
commerrial reasons. 
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2. Article 2 7 ( 1) of 1M Sixth Di~ctiw permits tht 
lllloption of a tkrogating mtas11re, sd as that at issw in 
1M rru&in proctetlings, which applies only to certain 

C) OJ No C 192, 30. 7. 1986. 

tauble persons amongst those selling gootls to non
taxAble ~sellers, on condition that 1M ~sllltant 
diffe~ct in t~atmtnt is justified by objective circum
stances. 

3. Consideration of the question raised has disclosed no 
factors of such a ltind as to affict the validity of Council 
Decision 851369/EEC of 13 june 198J authorizing a 
derogating measu~ requested by the United Kingdom. 
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O.J. No. C 192 of 30.7.1986, p. 11 

Reference for a preliminary ruling made by order of the 
London Value Added Tax Tribunal dated 15 May 1986 
in the case of Laughtons Photographs Ltd and the 

Commissioners of Customs and Excise 

(Case 139/86) 

(86/C 192/10) 

The Court of Justice of the European Communities has 
received a reference for a preliminary ruling made by 
order of the London Value Added Tax Tribunal dated 
15 May 1986 in the proceedings between Laughtons 
Photographs Ltd and the Commissions of Cu~toms and 
Excise which was lodged at the Court Registry on 5 June 
1986. 

The questions put to the Coun are identical to those put 
in Case 138/86 (Direct Cosmetics). 

O.J. No. C 205 of 6.8.1988, p. 5 

JUDGMENT OF THE COURT 
of 12 July 1988 

in JoiDecl Cues US and 139/86: (reference for a 
preJimiaary naJiDa made by the Loadon Value Added T u 
Tribunal): Direct Cosmetics Ltd and Laughtons Photo
p-aphs Ltd v. Commiuionen of Customs and Excise (1

) 

(Siztb VAT DirectiPe - Autboriutioa of Jeroptiag 
IDeallll'el ._ Vdtlitr) 

(88/C 205/07) 

(Lang~Mge of tht Case: English) 

In Joined Cases 138 and 139/88: reference to the Coun 
under Anicle 177 of the EEC Treaty by the London 
Value Added Tax Tribunal for a preliminary ruling in 
the proceedings pending before that T nbunal between 
Direct Cosmetics Ltd and Laughtons Photographs Ltd 
against Commissioners of Customs and Excise - on the 
interpretation of Article 27 of the Sixth Council 
Directive (77/388/EEC) of 17 May 1977 on the 
harmonization of the laws of the Member States relating 
tO turnover taxes - Common system of value added tax: 
uniform basis of assessment (Official journal 1977, No 
L 145, p. 1) and on the validity of Council Decision 
85/369/EEC of 13 June 1985 (Official Joumal1985 No 
L 199, p. 60) which authorized the United Kingdom, 
under Anicle 27 of the Sixth Directive, to introduce for 
a period of two yean a measure derogating from that 
Directive in order to prevent certain types of tax 
avoidance - the Court composed of G. Bosco, President 
of the Chamber, acting as President, 0. Due and G. C. 
Rodriguez Iglesias (Presidents of Chambers), T. 
Koopmans, U. Everling, K. Bahlmann, Y. Galmot, C. N. 
Kakouris, R. Joliet, T. F. O'Higgins and F. A. Schock
weiler, Judges; Advocate-General J. L da Cruz Vila~a, 
H. A. Ruhl, Principal Administrator, for the Registrar, 
gave a judgment on 12 July 1988, the operative pan of 
which is as follows: 

1. Artit:lt 27 (1) of the Sixth Dirrctiw permits tht 
adoption of a mtast~rt derogating from the basic nJe set 
out in Article 11 A. 1. (a) of that Directiw etJtn whtre 
the li&Ublt penon carries on biiSintss, not with any 
intmtion of obtaining • tax atlwntage but for 
commnrUJ reasons. 

2. Article 2 7 ( 1) of the Sixth Directiw permits the 
adoption of a derogating measure, such as that at issue in 
the 1PI4in proceedings, which applies only to cert4in 

(
1
) OJ No C 192, 30. 7. 1986. 

tauble penons amongst those selling goods to non
taxable reseUen, on condition that the result4.nt 
differtnct in treatment is jiiSti.fied by objective circum
stances. 
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3. ConsidtrtJtion of the question raised has disdosed no 
factors of such a ltind as to affect the tJalidity of Council 
Decision 8j/369/EEC of JJ june J98j a"thorizing a 
derogating rMas"rt rtqwsttd by the United Kingdom. 
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O.J. No. C 200 of 28.7.1987, p. 6 

Action brought on 5 June 1987 by the Commission of the 
European Communities against the French Republic 

(Case 169/87) 

(87 /C 200/08) 

An acuon against the French Republic was brought 
before the Court of Justice of the European 
Communities on 5 June 1987 by the Commission of the 
European Communities, represented by Henri Etienne, 
Legal Adviser, and by Daniel Calleja, a member of its 
Legal Department, acting as Agents, with an address for 
service in Luxembourg at the offices of Georgios 
Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the Coun should: 

1. (a) Declare that, by not fixing the retail price of 
manufactured tobacco at the level set by manufac
turers or importers, subject only to the application 
of general legislation intended to curb the rise in 
prices, the French Republic has failed to fulfil its 
obligations under Article 5 (1) of Council 
Directive 72/ 464/EEC and Anicle 30 of the EEC 
Treaty; 

(b) Declare that, by not implementing the measures 
necessary in order to comply with the judgment 
of the Court of Justice of 21 June 1983, the 
French Republic has also failed to fulfil its 
obligations under Article 171 of the EEC Treaty; 

2. Order the defendant to pay the costs. 

Contentions and main arguments adduced in support: 

Infringement of Article 5 of Directive 72/ 464/EEC 

That Anicle provides that manufacturers and importers 
must be free to determine the retail price of manu
factured tobacco. The only restriction on that freedom to 
determine prices is the right of the Member States to 
apply national price control provisions. 

It has been established that producers or importers of 
manufactured tobacco in France have not been able 
freely to determine their maximum retail prices and that 
the French public authorities relied on existing distri
bution or price quotation mechanisms in refusing to 
authoriu the prices determined by producers or 
importers. 

The Commission does not accept that the obstacles put 
in the way of producers' or importers' price declarations 
were justified by a general price control policy. As such 
the continuance of price controls for tobacco products is 
no longer justified as the application of a general policy 
when price controls were abolished in a general fashion 
by Order No 86-1243 of 1 December 1986 on the 
freedom of prices and competition. 

Infringement of Article 30 of the EEC Treaty 

The Commission takes the view that the French system 
disadvantages the sale of imported products because it 
only takes account of the situation in the French market 
and does not enable manufacturers in other Member 
States to pass on the rise in production coStS to delivery 
prices in France. It is therefore incompatible with Article 
30 of the EEC Treaty. The Commission adds that the 
way in which the system of price restrictions in question 
disadvantages the sale of imported products is par
ticularly serious because the losses of the sole French 
manufacturer (SEIT A) which are considerable, are auto
matically borne by the budget of the French State. 

Failure to comply with Article 171 of the EEC Treaty 

It has been established that even after the Coun's 
judgment of 21 June 1986 the French authorities ftxed 
retail prices at a level different ·from those of producers 
or imponers. 

It is true that the notice published on 24 January 1985 
constituted a legal instrument enabling the authorities 
responsible for implementing the judgment to comply 
with the provisions of the Treaty as interpreted by the 
Coun. 

However, that notice did riot prevent the prices declared 
by foreign manufacturers or importers from being made 
subject in fact to price control measures which did not 
have the general character required by Anicle 5 of the 
Directive, nor did it prevent the delivery of manu
factured tobacco on the ~ench market from being made 
more difficult for importers or foreign manufacturers. As 
the Court has recendy. st.fessed, what is essential is that 
failures to comply with Community law should also be 
put to an end in fact. 
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JUDGMENT OF THE COURT 

of 13 July 1988 
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in Case 169/87: Commission of the European 
Communities v. French Republic C) 

(Fixing of the price of manufactured tobacco) 

(88/C 211/19) 

(Language of the Case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 169/87: Commission of the European 
Communities (Agents: H. Etienne and D. Calleja), 
supported by the Kingdom of the Netherlands (Agents: 
G. M. Borchardt and M.A. Fierstra}, against the French 
Republic (Agents: R. de Gouttes and C. .C:havance) -:
application for a declaration that by not ftxmg the retatl 
price of manufactured tobacco at the level set by manu-

(') OJ No C 200, 28. 7. 1987. 

facturers or importers, subject only to the application of 
general legislation intended to curb the rise in prices, the 
French Republic has failed to fulfil its obligations under 
Article 5 (1) of Council Directive 72/464/EEC of 19 
December 1972 (Official Journal, English Special 
Edition, 31 December 1972, L 303 p. 1), and by not 
taking the measures necessary to comply with the 
judgment of the Court of Justice of 21 June 1983, the 
French Republic has also failed to fulfil its obligations 
under Article 171 of the EEC Treaty - the Court, 
composed of Lord Mackenzie Stuart, President, G. 
Bosco and J. C. Moitinho de Almeida, (Presidents of 
Chambers), T. Koopmans, U. Everling, Y. Galmot and 
F. A. Schockweiler, Judges; J. L. da Cruz Vila~a, 
Advocate-General; J. A. Pompe, Deputy Registrar, gave 
a judgment on 13 July 1988, the operative part of which 
is as follows: 

1. By not taking the necessary measures to comply with the 
judgment of the Court of justice of 21 june 1983, the 
French Republic has /ailed to fulfil its obligations under 
Article 171 of the EEC Treaty. 

2. Tbe French Republic is ordered to pay the costs, apart 
/rom those incurred by the Kingdom of the Netherlands. 

3. The Kingdom of the Netherlands is ordered to pay its 
own costs. 
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O.J. No. C 1 of 3.1.1987, p. 5 

Action broupt oa 28 November 1986 by the 
Commission of the European Communites against the 

Kincclom of Belaium 

(Case 298/86) 

(87/C 1107) 

An action against the Kingdom of Belgium was brought 
before the Coun of Justice of the European 
Communities on 28 November 1986 by the Commission 
of the European Communities, represented by D. Jacob, 
a member of its Legal Department, and J. F. BUhl, Legal 
Adviser, acting as Agents, with an address for service in 
Luxembourg at the office of G. Kremlis, a member of its 
Legal Depanment, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

- Declare that by ftxing the retail sale price of certain 
categories of manufactured tobacco at a different 
level from that freely determined by manufacturers 
and importers, the Kingdom of Belgium has failed to 
fulfil its obligations under the Treaty establishing the 
European Economic Community, in panicular Article 
30 thereof, and the provisions of Article 5 ( 1) of 
Council Directive No 72/464/EEC of 19 December 
1972 (') on wces other than turnover wces which 
affect the consumption of manufactured tobacco; 

- Order the defendant to pay the costs. 

Contentions and main arguments adduced in support 

The Commission considers it incompatible with the 
provisions cited in its submissions for national rules to 
prevent an importer, in particular a retail importer, 
wishing to engage in parallel imports, from purwing a 
price policy different from that of the official ~~porter. It 
also considers that a reply to the reasoned op1mon to the 
effect that no adjustment of the national rules is 
necessary in order to comply with the directive and that 
in future importers will be free to determine the sale 
prices of cigarettes is not likely to put an end to the 
infringement; the Belgian authorities must adopt an 
official measure to inform taxpayers of the precise scope 
of the law in view of the fact that it has been open to 

completely different interpretations. 

(') OJ No L 303, 31. 12. 1972, p. I. 

O.J. No. C 215 of 17.8.1988, p. 11 

JUDGMENT OF THE COURT 

of 14 July 1988 

in Case 298/86: Commission of the European 
Communities v. Kingdom of Belgium (') 

(Reail ule price system lor matJulactured tobacco) 

(88/C 215/12) 

(Language of the Case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 298/86: Commission of the European 
Communities (Agents: Daniel Jacob and Johannes F0ns 
Buhl) against the Kingdom of Belgium (Agent: Robert 
Hoebaer, assisted by Paul Bastin) - application for a 
declaration that by fixing the retail sale price of certain 
categories of manufactured tobacco at a level different 
from that freely determined by manufacturers and 
importers, the Kingdom of Belgium ~as fail~d to fulfil. its 
obligations under the EEC Treaty, m particular Amcl~ 
30 thereof, and the provisions of Article 5 ( 1) of Counc1l 
Directive 72/464/EEC of 19 December 1972 on taxes 
other than turnover taxes which affect the consumption 
of manufactured tobacco - the Court composed of Lord 
Mackenzie Stuart, President, G. Bosco, 0. Due and 
G. C. Rodriguez Iglesias, Presidents of Chambers,_ T. 
Koopmans, T. F. O'Higgins and F. A. Schockwetler, 
Judges; J. L. da Cruz Vila~a, Advocate-General; D. 

CJ OJ No C 1, 3. 1. 1987. 

Louterman, Administrator, acting as Registrar, gave a 
judgment on 14 July 1988, the operative part of which is 
as follows: 

1. the application is dismissed; 

2. the Commission is ordered to pay the costs. 
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O.J. No. C 138 of 23.5.1987, p. 5 

Reference for a preliminary ruling by the Tribunal de 
Premiere Instance (Troisieme Chambre Bis), Brussels by 
judgment of that court of 6 April 1987 in the case of Lea 

]orion (nee Jeunehoaune) v. Belgian State 

(Case 123/87) 

(87 /C 138/07) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Tribunal 
de Premi~re Instance (froisi~me Chambre Bis) Court of 
First Instance (Chambers 3a), Brussels of 6 April 1987, 
which w,_s received at the Court Registry on 9 April 
1987, for a preliminary ruling in the case of Lea Jorion 
(nee Jeunehomme) v. Belgian State on the following 
question: 

Articles 18 ·(1) (a), 22 (3) (a) and 22 (3) (b) of the Sixth 
Council Directive of 17 May 1977 on the harmonization 
of the laws of the Member States relating to turnover 
taxes provide that in order to exercise his right to 
deduct, a taxable person must hold an invoice stating 
clearly the price exclusive of value-added tax and_ the 
corresponding tax at each rate as well as any exemptt~ns. 
In addition, the documents preparatory to the adopuon 
of Article 22 (3) show that the method of invoicing 
comes not only within the scope of tax law but also, 
primarily, within that of commercial law. 

In those circumstances, do Articles 18 (1) (a) and 22 (3) 
(a) and 22 (3) (b) of the Sixth Directive permit the 
Belgian State to make the exercise of the right . of 
deduction subject to the holding of a document wh1ch 
RlUSt contain not merely the information normally set 
out in an invoice, as traditionally defined in commercial 
law but also other information unconnected with the 
nat~re, essence and purpose of a commercial invoice, 
which is set out in Article 2 of Royal Decree No 1 of 
23 July 1969, a measure adopted for the implementation 
of the Belgian Value-added Tax Code? 

O.J. No. C 222 of 26.8.1988, p. 3 

JUDGMENT OF THE COURT 

(Fifth Chamber) 

of 14 July 1988 

in Joined Cases 123/87 and 330/87: (reference for a 
preliminary ruling made by the Tribunal de Premiere 
Instance, Brussels) Ua Jeunehomme and Societe 
Anonyme d':£tude et de Gestion Immobiliere (EGI) v. 

Belgian State (') 

(Sixth Directivr 77/J88/EEC- Right to d~duct VAT 
- M~tbod of iDvoicing) 

(88/C 222/03) 

(Language of the Case: French) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Joined Cases 123/87 and 330/87: reference to the 
Coun under Article 177 of the EEC Treaty bv the 
Tribunal de Premiere Instance (Court of First Inst~nce], 
Brussels, for a preliminary ruling in the proceedings 
pending before that court between Lea Jeunehomme and 
Societe Anonyme d'Etude et de Gestion Immobiliere 
(EGI), on the one hand, and the Belgian State, on the 
other,- on the interpretation of Article 18 (1) (a) and 
Article 22 (3) (a) and (b) of the Sixth Council Directive 
77 /388/EEC of 17 May 1977 on the harmonization of 
the laws of the Member States relating to turnover taxes 
- Common system of value added tax: uniform basis of 
assessment - the Coun (Fifth Chamber), composed of 
G. Bosco, President of the Fifth Chamber, J. C. 
Moitinho de Almeida, President of Chamber, U. 
Everling, Y. Galmot and R. Joliet, Judges; Sir Gordon 
Slynn, Advocate General; B. Pastor, Administrator, 
acting for the Registrar, gave a judgment on 14 July 
1988, the operative pan of which is as follows: 

Article 18 (1) (a) and Article 22 (3) (a) and (b) ofthe Sixth 
Council Directive 771388/EEC of 17 May 1977 allow 
Member States to make the exercise of the right to deduct 
dependent on the holding of an invoice which must contain 
certain particulars which are needed in order to secure the 
collection of value added tax and the supervision thereof by 
the tax authorities. Such particulars must not, by reason of 
their number or technical nature, make it practically 
impossible or excessively difficult to actually exercise the 
right to deduct. 

(') OJ No C 138, 23. 5. 1987. 
OJ No C 317, 28. 11. 1987. 
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O.J. No. C 205 of 1.8.1987, p. 11 

Reference for a preliminary ruling by the Finanzgericht 
Rhcinlaatd-P£alz by order of that court of 15 june 1987 
in the case of Gerd Wcissgcrber v. Fmanzamt Neustadt 

an dcr Weinstralk 

(Case 207/87) 

(87 /C 205/16) 

Reference has been made to the Court of Justice of the 
European Communities by an order of the Third Senate 
of the Finanzgericht (Finance Coun) Rheinland-Pfalz of 
15 June 1987, which wa.S received at the Court Registry 
on 7 July 1987, for a preliminary ruling in the case of 
Gerd Weissgerber, 5 Kellereistra.Be, D-6730 Neustadt an 
der WeinstraBe v. Finanzamt (Tax Office) Neustadt an 
der Weinstra.Be, on the following questions: 

1. In relation to transactions carried out between 1 
January 1978 and 30 June 1978 and transactions 
carried out in 1979, is it possible for the provision 
concerning the exemption from turnover tax of 
transactions consisting of the negotiation of credit 
contained in Article 13 B (d) 1 of the Sixth Directive 
(77 /388/EEC) (') on turnover tax to be relied upon, 
in the absence of the implementation of that directive, 
by a credit negotiator where he refrained from 
passing that tax on to persons following him in the 
chain of supply? 

2. If Question 1 is answered in the affirmative: must a 
credit negotiator pay turnover tax if he 'covertly' 
passed the tax on to the person following him in the 
chain of supply, or only if he 'overtly' passed the tax 
on? 

3. If turnover tax is payable in the case of a covert 
passing on of tax: Is it sufficient for there to have 
been a coven passing-on of turnover tax, that the 
credit negotiator, in agreeing the agent's commission, 
expected that out of it he would have to pay turnover 
tax? 

C) OJ 1977, No L 145, p. I. 

O.J. No. C 215 of 17.8.1988, p. 12 

JUDGMENT OF THE COURT 
(Sixth Chamber) 

of 14 July 1988 

in Case 2 0 7 I 8 7: (reference for a preliminary ruling made 
by the Fmanzgericht Rheinland-pfalz) Gerd Weissgerber 

v. Finanzamt Neustadt an der WeinstraBe (') 

(Exemption from VAT - Passing on VAT doWIJ che 
commercial cb~) 

(88/C 215/15) 

(Language of the Case: German) 

(Provisional translation: the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 207/87: reference to the Court under Article 
177 of the EEC Treaty by the Finanzgericht (Finance 
Court) Rheinland-Pfalz for a preliminary ruling in the 
proceedings pending before that coun between Gerd 
Weissgerber and Finanzamt (Tax Office) Neustadt an 
der WeinstraBe - on the interpretation of the Sixth 
Council Directive (77 /388/EEC) of 17 May 1977 on the 
harmonization of the laws of the Member States relating 
to turnover taxes - Common system of value added tax: 
uniform basis of assessment (Official Journal No L 145 
of 13. 6. 1977, p. 1) - the Coun (Sixth Chamber), 
composed of 0. Due, President of thC' Chamber, G. C. 
Rodriguez Iglesias, T. Koopmans, K. Bahlmann and 
T. F. O'Higgins, Judges; C. 0. Lenz, Advocate-General; 
D. Louterman, Administrator, acting for the Registrar, 
gave a judgment on 14 July 1988, the operative pan of 
which is as follows: 

in the absence of implementation of the Sixth Council 
Directive (771388/EEC) of 17 May 1977 on the harmon
ization of the laws of the Member States relating to 
turnover taxes - Common system of value added tax: 
uniform basis of assessment, a credit negotiator may rely on 
the provision for the exemption from tax provided for in 
Article 13B (d) (1) of the Directive in respect of trans
actions carried out between 1 January and 30 June 1978 
and as from I January 19 79 if he has not passed the tax on 
down the commercial chain so as to give the recipient of the 
services the right to deduct the amount as input tax. 

C) OJ No C 205, l. 8. 1987. 
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O.J. No. C 317 of 28.11.1987, p. 10 

Reference for a preliminary ruling by the Tribunal de 
Premiere Instance de Bruxelles [Court of FU'St Instance, 
Brussels] (Fourth Chamber) by iudament of that court of 
16 October 1987 in the case of Societe Anonyme d'Etudc 

et de Gestion lmmobil.ierc (EGI) v. Etat Beige 

(Case 330/87) 

(87 IC 317 /14) 

Reference has been made tO the Coun of Justice of the 
European Communities by a judgment of the Tribunal 
de Premiere Instance dt! Bruxelles ~Fourth Chamber) of 
16 October 1987, which has received at the Coun 
Registry on 20 O_ctober 1987, for a preliminary ruling in 
the case of Societe Anonyme d'Etude et de Gestion 
lnunobiliere (EGI) v. Etat Beige on the following 
questions: 

Articles 18 (1) (a) and 22 (3) (a) and (b) of the Sixth 
Council Directive of 17 May 1977 on the harmonization 
of the laws of the Member States relating to turnover 
taxes C) provide that in order to exercise his right to 
deduct, the t~xable pe~son must hold an invoice stating 
clearly the pnce exclus1ve of VAT and the corresponding 
tax at each rate as well as any exemptions. 

(') OJ No L 145, 13. 6. 1977, p. 1, Directive 771388/EEC. 

The preparatory documents concerning Anicle 22 (3) 
also state that the method of invoicing 'is not only pan 
of the fiscal domain but also, and primarily, of the 
commercial domain' (commentary accompanying the 
proposal for a Sixth Directive submitted by the 
Commission to the Council on 20 June 1973, Article 23 
(3)), . 

In those '-·ircumstanl:cs, do Articles 18 ( 1) (a) and 22 (3) 
(a) and (b) of the Sixth Directive permit the Belgian 
State to provide the a taxable person may exercise the 
right to deduct only if he holds a document which must 
contain not merely the usual information contained in an 
invoice in the traditional sense as defined in commercial 
law but also additional information, alien to the nature, 
essence and pu'1'ose of a commercial invoice, specified in 
Anicle 2 of Royal Decree No 1 of 23 July 1969 
implementing the Belgian VAT code, where such 
additional information is purely technical in nature and 
is designed to facilitate supervision of the collection of 
the tax on the basis of the accounts of another uxable 
person with whom the person in question has concluded 
a contract? 

O.J. No. C 222 of 26.8.1988, p. 3 

JUDGMENT OF THE COURT 

(Fifth Chamber) 

of 14 July 1988 

in Joined Cases 123/87 and 330/87: (reference for a 
preliminary ruling made by the Tribunal de Premiere 
Instance, Brussels) Lea Jeunehomme and Societe 
Anonyme d'£tude et de Gestion lmmobiliere (EGI) v. 

Belgian State(') 

(Sixth Directive 77 IJ88/EEC - Right to deduc:t VAT 
- Method of illvoidng) 

(88/C 222/03) 

(Language of the Case: French) 

(Provisional translation; the definitive translation ·will be 
published in the Reports of Cases before the Court) 

In Joined Cases 123/87 and 330/87: reference to the 
Coun under Anicle 177 of the EEC Treatv bv the 
Tribunal de Premi~re Instance [Court of First inst~nce], 
Brussels, for a preliminary ruling in the proceedings 
pending before that court between Lea Jeunehomme and 
Socie~ Anonyme d'Etude et de Gestion Immobiliere 
(EGI), on the one hand, and the Belgian State, on the 
other, - on the interpretation of Anicle 18 ( 1) (a) and 
Anicle 22 (3) (a) and (b) of the Sixth Council Directive 
77 /388/EEC of 17 May 1977 on the harmonization of 
the laws of the Member States relating to turnover taxes 
-Common system of value added tax.: uniform basis of 
assessment--- the Coun (Fifth Chamber), composed of 
G. Bosco, President of the Fifth Chamber, ]. C. 
Moitinho de Almeida, President of Chamber, U. 
Everling, Y. Galmot and R. Joliet, Judges; Sir Gordon 
Slynn, Advocate General; B. Pastor, Administrator, 
acting for the Registrar, gave a judgment on 14 July 
1988, the operative part of which is as follows: 

Article 18 (1) (a) and Article 22 (J) (a) and (b) of the Stxth 
Council Directive 771388/EEC of 17 May 1977 allow 
Member States to make the exercise of the right to deduct 
dependent on the holding of an invoice which must contain 
certain particulars which are needed in order to secure the 
collection of value added tax and the supervision thereof by 
the tax authorities. Such particulars must not, by reason of 
their number or technical nature, make it practically 
impossible or excessively difficult to actually exercise the 
nght to deduct. 

(I) OJ No C 138, 23. 5. 1987. 
OJ No C 317, 28. 11. 1987. 
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O.J. No.C 308 of 2.12.1986,p.5 

·Reference for a preliminary ruling by the V redegerecht 
for the Canton of Bevercn by judgment of that court of 
28 October 1986 in the case of P. Van Eycke v. ASPA 

NV 
(Case 267/86) 

(86/C 308/07) 

Reference has been made to the Coun of Ju~tice of the 
European Communities by a judgment of thl' Vrede
gerecht [local court] for the Canton of Beveren of 28 
October 1986, which was received at the Coun Registry 
on 30 October 1986, for a preliminary ruling in the case 
of P. Van Eycke, Beveren, against ASPA NV, Antwerp, 
on the following questions: 

I. Is the legislativt: scheme established by tht' Royal 
Decree of 29 Oecember 191:13 and confirml·J with 
slight amendments by the Royal Decree of 13 March 
1986, governing the interest which may be paid by 
financial institutions on saving deposits, a scheme 
which continues in legislative form the previously 
exmmg agreements or concerted practices among 
banks restricting the interest payable on savings 
deposits and makes such interest rates compulsory 

(a) as a uniform percentage for all market parti
cipants, or 

(b) as a limit to be observed by market participants in 
setting interest rates, 

under penalty of complete loss of the fiscal benefits 
available to holders of ordinary ~:wings arcounts, 
compatible with the Community rules on competition 
a'i laid down in Articles 85 et seq. of the EEC Tr(':lty? 

2. In the event that the answer to Question 1 (~) is in , 
the affirmative, is the imposition, along with a 
uniform basic interest rate payable by financial 
institutions, of a compulsory maximum limit for 
fidelity or growth premiums, and the exclusion of any 
other form of competition for obtaining deposits, 
under penalty of the loss of the fiscal benefits referred 
to in Question 1 (Royal Decree of 13 March 1986, 
Art. 1), compatible with the Community rules on 
competition laid down in Articles 85 et seq. of the 
EEC Treaty? 

3. Does tht' granting of fiscal advantages, including 
complete--exemption from withholding tax, for certain 
savings deposits denominated in Belgian francs held at 
cert.1in financial institutions established in Belgium 
constitute discrimination against similar deposits taken 
b) financt.d institutions not t•stabli~ht:J in Belgium or 
denominated in other currencies or baskets of 
currencies, and is the granting of such fiscal 
:t(h :tnt:tgc' Cllmpatiblc with :\niclc, 59 to 66 and 
Article YS nf the EEC Treaty? 

O.J. No. C 269 of 18.10.1988,p.7 

JUDGMENT OF THE COURT 

of 21 September 1988 

in Case 267/86: (reference for a preliminary ruling made 
by the V redegcrecht for the Canton of Bcveren 

(Belgium)): Pascal Van Eyckc ,., ASPA NV C) 
(State m~asurc g~nting exemption lrom tax in r~spt:t:C of 
mcome from sa·nngs deposits - Competition benvun 

banks as regards inter~st paid) 

(88/C 269/11) 

(Language of the Case: Dutch) 

( PrU'i.Jisimzal translation; the definitive translation wrl! be 
published in the Reports of Cases before the CoHrt) 

In Case 267/86: reference to the Court under Article 
177 of the EEC Treaty by the V redegerecht (Local 
Court) for the Canton of Beveren (Belgium) for a 
preliminary ruling in the proceedings pending before that 
court between Pascal Van Eycke, residing in Beveren, 
and AS~A NV, w.hose registered office is in Antwerp,
on the mterpretauon of Articles 59 to 66, 85, 86 and 95 
of t~e EEC Treaty - the Court, composed of G. Bosco, 
Pres1dent of Chamber, acting as President, J. Moitinho 
de A~meid~ (President of Chamber), T. Koopmans, U. 
Everling, K. Bahlmann, Y. Galmot, C. N. Kakouris, R. 
Joliet and F. A. Schockweiler. Judges; G. F. Mancini, 
Advocate General; D. Louterman, Administrator. for the 
Registrar, gave a judgment on 2 t September 1 ns, the 
operative pan of which is as follows: 

1. A national /au• or regulation which restricts the benefit 
of an. exemption fro'!' income tax provided in respect of 
the yre/d on a certam category of savings deposits solely 
to deposits for which the maximum interest r,l/es and 
premiums fixed by regulation have been adhered to is 
not incompatible with the obligations imposed on the 
Member States by Article 5 of the EEC Treatv in 
con!·unction witk Article 3 (f) and Article 8 5 th~reof, 
subject to a revrew by the national court in order to 
ascertain whether the law or regulation in question was 

(') OJ No C 308, 2. 12. 1986. 

li~1itcd to wnf!rmmg both the method of rntriumg the 
yteld on deposits and the level of maximum interest rates 
adopted by means of pre-existing agreements, dlYisions 
or concerted practices. 

2. A national law or regulation which restrict.' the 
aforesa~d tax_ exen:ption solely to sa1.>ing.c depo;its 
denom_mated m natzonal currency and held at finanual 
establzshments whose registered office is in the Mcmf,er 
State concerned is not incompatible with A rtides 59 to 
r.r, and 9 5 of tht• f.'!:.'C l'rt'aty. 
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O.J. No.C 73 of 20.3.1987,p.6 

Action brought on 18 February 1987 by the Commission 
of the European Communities against the French 

Republic 

(Case 50/87) 

(87 /C 73/06) 

An acuon against the French Republic was brought 
before the Court of Justice of the European 
Communities on 18 February 1987 by the Commission of 
the European Communities, represented by its Legal 
Ad,·i~cr, J. F Buhl, acting as Agent, and by P. 
Combescot, a member of its Legal Department, also 
acting as Agent, with an address for service in 
Luxembourg at the office of G. Kremlis. a member of its 
Legal Department, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

(a) Declare that the French Republic has failed to fulfil 
its obligations under Articles 99 and I O:J of the EEC 
Treaty by: 

(i) adopting Decree No 79.310 of 9 April 1979 and 
by retaining fiscal rules restricting certain taxable 
persons' right to deduct the VAT paid on inputs 
at the time when the deductible tax becomes 
chargeable; 

(ii) failing to comply with the Sixth Council 
Directive (77/388/EEC) C), of 17 May 1977, on 
the harmonization of the laws of the Member 
State~ relating to turnover taxes - Common 
svstem of value-added tax: uniform basis of 
;ssessment, and in particular Articles 17 to 20 
thereof; 

(b) Order the French Republic to pay tht: costs. 

e.1 OJ No L 145. 13.6 1977. p. I 

Contentions and main arguments adduced in support: 

Under the national rules at issue the undertakings 
concerned are entitled to deduct only a fraction of the 
VAT charged on the purchase or co~stru.ction of l 

building if the annual income from lemng ts less than 
one-fifteenth of the value of the property. However, the 
Communitv rules on the deductibility of VAT charged 
on inputs ~re designed to give traders full relief from the 
VAT charged or paid in connexion with their business 
aCt I\' I tiC~. 

O.J. No.C 269 of 18.10.1988,p.8 

JUDGMENT OF THE COURT 

of 2 I September 19 8 8 

in Case 50/87: Commission of the European 
Communities v. French Republic (') 

(Failur~ of 2 M~mb~r Stat~ to fulfil its obligations -
Arricl~s 17 to 20 of Council Dir~ctiv~ 77 /JSSIEEC of 
17 M2y 1977- R~striction of th~ right to d~duct l:4 T 

on l~t buildings) 

(88/C 269/12) 

(Language of the Case: French; 

(Provisional translation; the definitive transl,ltl011 u.•i/1 be 
published in the Reports of Cases Be/ore tl't' Court J 

In Case 50/87: Commission of the European 
Communities (Agents: Johannes F. Buhl and Alain van 
Solinge) against the French Republic (Agents: Regis de 
Gouttes and Bernard Botte) - applicatilm for a 
declaration that by introducing and maintaining fiscal 
rules restricting certain taxable persons' right to deduct 
the VAT paid on inputs at the time when the tax 
becomes chargeable, the French Republic Ills failed to 
fulfil its obligations under the EFC Treat\' - The 
Court, composed of Lord Mackenzie Stuan .. President, 
G. Bosco, ]. C. Moitinho de Almeida and G. C. 
Rodriguez Iglesias (Presidents of Chamlwrs), T. 
Kooprnans, lT. Everling, Y. Galmot, C. N. Kak.nuri~ .tnd 
F. A. Schockweiler, Judges; Sir Gordon Slvnn, :\dvocate 
General; H. A. Ruhl, Principal Administra-tor, Jcting for 
the Registrar, gave a judgment on 2 t September 198S. 
the operative pan of which is as follows: 

1. By introducing and maintaznmg, in disregard of the 
provisions of the Sixth Dirccti·ve of 17 .1\fuv ! Q/7, jist zl 
rules restricting the right of undertaking.( which let 
buildings that they have purchased or co,Htructed to 

<') OJ No C 73, 20. 3. 1987. 

deduct the VAT paid on inputs where the return from 
those buildings is less than one-fifteenth of their va.lwe, 
the French Republic has failed to fulfil its obliga.tion> 
under the Treaty; 

2. The French RcpuMi£ is orden·d to pay the• co.<ts. 
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O.J. No.C 207 of 4.7.1987,p.9 

Reference for ... a preliminary ruling by the Tribunal de 
Grande Instance, Agen, by judgment of that court of 
8 July 1987 in the case of Union Nationale Inter
professionnelle des Legumes de Conserve (UNILEC) v. 

Etablissements Larroche Freres 

(Case 212/87) 

(87/C 207/1"1) 

Reference ha~ been made to the Court of Justice of the 
European Communities by judgment of the Tribunal de 
Grande lnstancr (Regional Court), Agen, of 8 July 1987, 
which was received at the Court Registry on 10 July 
1987, for a preliminary ruling in the case of Union 
Nationalc lnterprofessionnelle des Legumes de Conserve 
(Nauonal Joint-Trade Organization un Canning 
Vegetable~). (lJNILEC) v. Etablissemcnts Larroche 
Freres, on the f .. >!lowing questions: 

1. In the light of Articles 39, 42 and 85 (I) of the Treaty 
of Rc•mc and Regulation No 26 of the Cnuncil of the 
European Communities of 4 April 1962, can the 
fixing 0f a minimum purchase price, b~· an inter-trade 
agreement extended by regulation to all the trades 
concerned with the production, packaging or 
marketing ._)f an agricultural product, be regarded a~ a 
concerted practice which may affect trade between 
Member States of the Community and which has as 
its object or effect the prevention, restriction or 
distortion of competition within the Common 
Market? 

2. Can a provision of national law enabling fees to be 
imposed on products originating in other Member 
States by the: conclusion of an inter-trade agreement 
which may· be extended by regulation, be regarded as 
incornpatibk with the provisions 0f Article 95 of the 
EEC Treaty? 

{. 

O.J. No.C 271 of 20.10.1988,p.6 

jUDGMENT OF THE COURT 

(Fifth Chamber) 

of 22 September 1988 

in Case 212/87 (reference for a preliminary ruling made 
by the tribunal de grande instance, Agen): union 
nationale interprofessionelle des legumes de conserve 

(Unilec) v. Etablissements Larroche freres (') 

(joint trad~ asr~~m~nt on asricultural products 
Minimum pric~- L~sality of~~~) 

(HH/C 271/10) 

( l..wx "''J!.t' of tht• ( .'alt': Fn'""") 
( ProviJional tru.1ulatiun; the· dcjiniti7..'t' tran5/ation will be 

published in the Reports of Cases before the Court) 

In Case 212/87: reference w the Court under Artide 
I 77 of the F FC Treaty by the tribunal de grande 
instance [Regional Court], Agen, for a preliminary ruling 

in the proceedings pending before that court between 
union nationale interprofessionnelle des legumes de 
conserve [Natio.nal joint trade organization on canning 
vegetables] (Umlec) and Etablissements Larroche freres 
- on the interpretation of Article 39, 4 2, 8 5 ( 1) and 9 5 
of the EEC Treaty and Council Regulation No 26 
applying certain rules of competition to production of 
and . trade in agricultural products (Official Journal, 
Enghsh Special Edition 1959-1962, p. 129) - the Court 
(Fifth Chamber), composed of G. Bosco, President of 
the Cham~er, U. Everling, Y. Galmot, R. Joliet and F. A. 
Schockwetler, Judges; G. F. Mancini, Advocate-General; 
~· Pastor, Administrator, acting as Registrar, gave a 
Judgment on 22 September 1988, the operative part of 
which is as follows: 

I. ~cg~lation (!:'I:' C) No I OJ ~17:!. on tht• wmm011 or.~.w
tzau.on of t?e market in fruit and vegetables, in the 
vemon appltcable before the entry into force of Council 
Regulation (EEC) No 3284183, must be interpreted as 
having left no power to the Member States to extend to 
national producers and processors, not affiliated to a 
joint trade organization in the sector, the rules adopted 
by . that ~r~anization in the framework of agreements 
fixmg mzntmum purchase prices for certain vegetables; 

2. it is for tbe national court to examine whether, m tht' 
main proceedings, the conditions to whi~·h Article !5b of 
Re~ulation (EEC) No 1035172, as amended by Regu
latzon (EEC) No 3284/83, subjects the Member States' 
power to extend to non-members, with effect from 1 
January 1986, the rules contained in agreements 
co~cluded within a producers' organization or by associ
atzons of producers' organizations are satisfied and 
whether. the e~tension i? question is therefore applicable 
to the dzspute zn the matn proceedings; 

(') OJ No C 2C7, 4 s 1'~!17 

3. the obligation imposed on producers who do not belong 
to a producers' organization to contribute to the 
financing of funds established by that org..znization is 
unlawful in so far as it helps to finance activitieJ which 
are themselves adjudged to be contrary to Community 
law. 
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O.J. No.C 152 of 10.6.1987,p.7 

Action brought on 6 April 1987 by the Commission of 
the European Communities against the Italian Republic 

(Case 103/87) 

(87/C 152/12) 

An action against the Italian Republic was brought 
before the Court of Justice of the European 
Communities on 6 April 1987 by the Commission of the 
European Communities, represented by Enrico Traversa, 
a member of its Legal Department, acting as Agent, with 
an address for service in Luxembourg at the office of 
Georgios Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

- Declare that, by charging value-added tax on 
transactions involving the issue and use of credit 
cards, the Italian Republic has failed to fulfil its 
obligations under the EEC Treaty and Council 
Directive 77/388/EEC of 17 May 1977 on the 
harmonization of the laws of the Member States 
relating to turnover taxes - Common system of 
value-added tax: uniform basis of assessment C); 

- Order the Italian Republic to pay the costs. 

Contentions and main arguments adduced in support: 

Pursuant to Resolution No 368825 of the Italian 
Ministry of Finance, both the membership charges paid 
by credit card holders to the issuers and the commissions 
paid by traders affiliated to a credit card scheme are 
treated as taxable transactions and are consequently 
subject to value-added tax. Payment of the annual 
charge by the card holder is synallagmatically connected 
with the grant by the issuer of permission to defer 
payment and therefore constitutes a credit transaction, 
for the purposes of Article 13B (d) (3) of Directive 
77 /388/EEC, which is exempt from value-added tax. 
Payment to the issuer of the commission representing a 
percentage of the price paid for any purchase effected by 
means of a credit card constitutes the issuer's remuner-

(') OJ No L 145, 13. 6. 1977, p. l. · 

arion for a two-fold service provided to the supplier of 
the goods (imn1ediate sale and assured receipt of the 
price) and also comes within the scope of the 
transactions exempt from value-added tax that are listed 
in Article 13B (d). The exemptions from value-added tax 
which are li!!teJ in Article 13B (d) and relate to 'the 
negotiation of or any dealings in credit guarantees or 
any other security for money' and 'transactions ... 
concerning . . . payments . . . (and) . . . debts' are 
compulsory exemptions, from whii.:h it follows, evidently, 
that no Member State may derogate, in any form or for 
any reason, from the aforesaid provisions. 

O.J. No.C 324 of 17.12.1988,p.7 

Removal from the Register of Case 1 :; 3 I 8 7 ( ' ) 

(88/C 324/07) 

By order of 27 October 1988 the Court of Justire of the 
European Communities ordered the removal irom the 
Register of Case 103/87: Commission of the EuropeJ.n 
Communities v. Italian Republic. 

(') OJ No C 152, 10. 6. 1987. 
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O.J. No.C 237 o~ 3.9.1987,p.6 

Reference for a preliminary ruling made by order of the 
Value Added Tax Tribunals for the United Kingdom, 
16 July 1987 in the case of Naturally Yours Cosmetics 
Limited against The Commissioners of Customs and 

Excise 

(Case 230/87) 

(87 IC 237 /08) 

The Court of Justice of the European Communities has 
received a reference for a preliminary ruling made by 
order of the Value Added Tax Tribunals for the United 
Kingdom in the proceedings between Naturally Yours 
Cosmetics Limited and The Commissioners of Customs 
and Excise which was lodged at the Court Registry on 
29 July 1987 on the following question: 

For the purposes of Article llA of the Sixth Council 
Directive on the harmonization of the laws of the 
Member States relating to turnover taxes (Directive 
77/388/EEC of 17 May 1977), where a supplier ('the 
wholesaler') supplies goods ('the inducement') to another 
('the retailer') for a monetary consideration (namely a 
sum of money) which is less than that at which he 
supplies identical goods to the retailer for resale to the 
public on an undertaking by the retailer to apply the 
inducement in procuring another person to arrange, or 
in rewarding another for arranging, a gathering at which 
further goods of the wholesaler can be sold by the 
retailer to the public for their mutual benefit, is the 
taxable amount: 

(a) only the monetary consideration received by the 
wholesaler for the inducement; or 

(b) the monetary consideration at which the wholesaler 
supplies the identical goods to the retailer for resale 
to the public; or 

(c) such amount as is to be determined in accordance 
with such criteria which may be determined by the 
Member State concerned; or 

(d) the monetary consideration together with the value 
of the undertaking by the retailer to apply the 
inducement in so procuring or rewarding the other 
person and, if so, how the value of the undertaking 
is to be determined; or 

(e) some other, and if so, what other, amount? 

O.J. No.C 330 of 23.12.1988,p.7 

JUDGMENT OF THE COURT 

of 23 November 1988 

in Case 230/87: (reference for a preliminary ruling made 
by the London Value Added Tax Tribunal) NaturaUy 
Yours Cosmetics Ltd v. Commissioners of Customs and 

Excise C) 

(Common system of value added tax- T:u:~ble amount 
-Supplies of soods and servius) 

(8RIC 330/07) 

(Language of the Case: English) 

In Case 230/87: reference to the Court under i\rticle 
177 of the EEC Treaty by the London Value Added Tax 
Tribunal for a preliminary ruling in the proceedings 
pending before that court between Naturalh- Yours 
Cosmetics Ltd and Commissioners of Cust~ms and 
Excise - on the interpretation of Article 11 :\ ( I) (a) of 
Directive 77 /388/EEC on the harmonization of the laws 
of the Member States relating to turnover taxes- -
Common system of value added tax: uniform basis of 
assessment - the Court, composed of 0. Due, 
President, T. Koopmans, R. Joliet and T. F. O'Higgins 
(Presidents of Chambers), C. N. Kakouris, F.:\. Schock
weiler and J. C. Moitinho de Almeida, Judges; J. L. da 
Cruz Vila~a, Advocate General; H. A. Ri.ihl, r>rincipal 
Administrator, for the Registrar, gave a judgment on 23 
November 1988, the operative part of whirh is as 
follows: 

Article 11 A 1 (a) of the Sixth Council Directh·c of/-: 
May 1977 on the harmonization of the lau·s of the Member 
States relating to turnot.Jer taxes must be interpreted a.< 
meaning that where a supplier ('the Whoies,Jic1 ·: ,upplin 
goods ('the Inducement') to another ('the Rt•tailer') fnr a 
monetary consideration (namely a sum of mone_1•) u·l,ich is 
less than that at which he supplies identical good.c to the 
Retailer for resale to the public on an undertaking by the 
Retailer to apply the Inducement in procurinf. another 
person to arrange, or in rewarding another for arr.mging, a 
gathering at which further goods of the Wholesaler can be 
sold by the Retailer to the public /or their mutual benefit, 
on the understanding that if no such gathering is held the 
Inducement must be .returned to the supplier or paid for at 
its wholesale price, the taxable amount is the wm n( the 
monetary consideration and of the value of tl•r -'':7i•it c 

(I) OJ No C 237, 3. 9. 1%7. 

pro1.:ided b.v the Retailer which consi.w :•; l.lpp/yirz:.!. tl·c 
Jnd~tcement m procuring the services of .mother pcmm 01 

in rewarding that person for those services: the t'aluc of 
that service must be regarded as being equal to the 
difference between the price actually paid for that product 
and its normal wholesale price. 
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O.J. No. C 96 of 12.4.1988,p.4 

Reference for a preliminary ruling by the T ribuna.l de 
Grande Instance, Millau, by judgments of that court of 
3 December 1987 in the cases of Soci~t~ Simatic (Cases 
84, 85 and 86/88) and Leon Andr~ (Case 87/88) v. 

DirectC'ur des Services Fiscaux, Aveyron 

(Cases 84, 85, 86 and 87 /88) 

(RR/C 96/05) 

Referenre h:H hcen madr to the Court of Justice of thr 
European Communities by judgments of the Tribunal 
de Grande Instance [Regional Court], Millau, of 
3 December 19fl7, which was received at the Court 
Registry on 14 March 1988, for a preliminary ruling in 
the cases of Societe Simatic (Cases 84, 85 and 86/88) 
and Leon Andre (Case 87/88) v. Directeur des Services 
Fiscaux [Director of Fiscal Services], Aveyron, on the 
following question: 

Are the State tax and entertainments tax compatible with 
VAT which, since the law of I July 1985, applies in 
France to persons exploiting automatic machines, in view 
of the fact that Article 33 of the Sixth Community 
Directive provides that the imposition of VAT prevents 
the Member States from maintaining or introducing any 
taxes, dutiec,, or charges which ~.~an he ch::tracterized as a 
State tax em turnover? 

O.J. No.C 25 of 31.1.1989,p.8 

Removal from the Register of Cases 84, 85, 86 and 
87/88 C) 

(89/C 25/16) 

By order of 7 December 1988 the Court of Justice of the 
European Communities ordered the removal from the 
Register of Cases 84, 85, 86 and 87/88 (references for 
preliminary rulings made by the Tribunal de Grande 
Instance de Millau): Societe Simatic (84, 85 and 86/88), 
·and Leon Andre (87 /88) v. Directeur des Services Fiscaux 
de /'Aveyron. 

C) OJ No C 96, 12. 4. 1988. 



- 462 -



- 463 -
O.J. No.C 350 of 29.12.1987,p. 12 

Action brought on 23 November 1987 by the 
Commission of the European Communities against the 

Italian Republic 

(Case 353/87) 

(87/C 350/12) 

An actton against the Italian Republic was brought 
before the Coun of Justice of the European 
Communities on 23 November 1987 by the Commission 

of the European Communities, represented by Giuliano 
Marenco, a member of the Commission's Legal 
Depanment, acting as Agent, with an address for service 
in Luxembourg at the office of Georgios Kremlis, Jean 
Monnet Building, Kirchberg. 

The applicant claims that the Coun should: 

- declare that, by failing to bring into force within the 
prescribed period the measure~ necessary to 
implement Co~ncil Directive 84/ 386/EEC of 31 July 
1984 (Tenth VAT Directive), the Italian Republic has 
failed to fulfil its obligations under the EEC Treaty; 

- order the Italian Republic to pay the costs. 

Contentions and main arguments adduced in mpport: 

Pursuant to Anicle 2 of Directive 84/ 386/EEC the 
Member States were to adopt the measures necessary to 
implement that Directive by 1 July 1985. 

O.J. No. C 66 of 16.3.1989,p.S 
JUDGMENT OF THE COURT 

of 2 February t 989 in Case 353/87: Commission of the 
European Communities v. Italian Republic(') 

(F:Ulure to fuJ/il obligations- VAT Directive- Trans
position) 

(89/C 66/07) 

(Language of the case: ltalwn) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 353/87: Commission of the European 
Communities (Agents: Giuliano Marenco and Daniel 
Calleja) against Italian Republic (Agent: Luigi Ferraro 
Bravo, assisted by Franco Favara, Avvocato dello Stato) 
- application for a declaration that, by failing to adopt 
~ithin the prescribed period the measures necessary to 
Implement the Tenth VAT Directive, the Italian Republic 
has failed to fulfil its obligations under the EEC Treaty 
-the Court, composed of 0. Due, President; R. Joliet, 
T. F. O'Higgins and F. Grevisse, Presidents of 
Chambers; Sir Gordon Slynn, G. F. Mancini, F. A. 
Schockweiler, J. C. Moitinho de Almeida and G. C. 
Rodriguez Iglesias, Judges; M. Darmon, Advo
cate-Ge.neral; B. Pastor, Administrator, for the Registrar, 
gave a Judgment on 2 February 1989, the operative pan 
of which is as follows: 

l. by failing to adopt within the prescribed period the 
measures necessary to implement Council Directive 
841386/EEC of31 july 1984 (Tenth VAT Directive) on 
the harmonization of the laws of the Member States 
relating to turnover taxes, amending Directive 
77/388/EEC - Application of value added tax to the 
hiring out of movable tangible property, the Italian 
Republic has failed to fulfil its obligations under the 
EEC Treaty; 

2. the Italian Republic is ordered to pay the costs. 

(') OJ No C 350, 29. 12. 1987. 
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O.J. No.C 227 of 25.8.1987,o.4 

Action brought on 3 July 1987 by the Commission of the 
European Communities against the Italian Republic 

(Case 203/87) 

(87 IC 227 /05) 

An action against the Italian Republic was brought 
before the Court of Justice of the Eurofean 
Communities on 3 July 1987 by the Commission o the 
European Communities, represented by Sergio Fabrio, a 
member of its Legal Department, acting as Agent, with 
an address for service in Luxembourg at the offices of 
Giorgios Kremlis, Jean Monnet Building, Kirchberg. 

The applicant claims that the Court should: 

1. Declare that, by maintaining in force in the years 
subsequent to 31 December 1983 and extending again 
for 1986 the special transitional arrangements auth
orized until 31 December 198 3 by Council Decisions 
81/390/EEC of 3 November 1981 ('), 82/424/EEC 
of 21 June 1982 (2) ·and 84/87 /EEC of 6 February 

C) OJ No L 322, 11. 11. 1981, p. 40. 

(1) OJ No L 184, 29. 6. 1982, p. 26. 

1984 C), the Italian Republic has infringed Anicle 2 
of Council Directive 77 /388/EEC e) on value-added 
tax inasmuch as it granted an exemption from value
added tax with refund of the tax paid at the preceding 
stage in respect of certain tra~sactions c~~ried out for 
earthquake victims in Campama and Bas1hcata; 

2. Order the Government of the Italian Republic to pay 
the costs. 

Contentions and main arguments adduced in support: 

Directive 77 /388/EEC forms part of the Community 
legislation and as such cannot be amended or derogated 
from by a legislative provision of a Member Stat~, but 
only by further ~ommunity legislation and withm the 
limits laid down thereby. 

(') OJ No L 40, 11. 2. 1984, p. 30. 
(•) OJ No L 145, 13. 6. 1977, p. t. 

O.J. No. C 68 of 18.3.1989,o.6 
JUDGMENT OF THE COURT 

of 2 1 February 1989 

in Case 203/87: Commission of the European 
Communities v. Italian Republic(') 

(Temporary derog:~tion from VAT :ur:mgements) 

(89/C 68/07) 

(Language of the Case: Italian) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 203/87: Commission of the European 
Communities (Agent: S. Fabro) v. Italian Republic 
(Agent: Luigi Ferrari Bravo, assisted by P. G. Ferri, 
Avvocato dello Stato) - application for a declaration 
that the Italian Republic has infringed Article 2 of the 
Sixth Council Directive 77/388/EEC of 17 May 1977 on 
the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value 
added tax: uniform basis of assessment (OJ No L 145, 
1977, p. 1) - the .. Court, composed of 0. Due, 
President; T. F. O'Higgins and F. Grevisse, Presidents of 
Chambers; G. F. Mancini, C. N. Kakouris, F. A. Schock
weiler, J. C. Moitinho de Almeida, M. Diez de Velasco 
and M. Zuleeg, Judges; J. Mischo, Advocate-General; B. 
Pastor, Administrator, acting for the Registrar, gave a 
judgment on 21 February 1989, the operative pan of 
which is as follows: 

1. by granting, for the period between 1 January 1984 and 
31 December 1988, an exemption from value added tax 
with refund of the tax paid at the preceding stage in 
respect of certain transactions carried out for earthquake 
victims in. Campania and Basilicata, the Italian 
Republic infringed the provisions of Article 2 of the 
Sixth Council Directive 77/388/EEC of 17 May 1977 
on the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value 
added tax: uniform basis of assessment; 

2. the Italian Republic is ordered to pay the costs. 

(') OJ No C 227, 25. 8. 1987. 
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O.J. No. C 15 of 21.1.1987,o. 5 

Reference for a preliminary ruling by the Tribunal de 
Grande Instance, Argentan, by judgment of thar court ot· 
6 November 1986 in the case of Philippe Lambert v. 

Directeur des Services Fiscaux de I'Orne 

(Case: 317/86) 

(87 /C 15/07) 

Reference has been made to the Court of J ustil·l' of the 
European Communities by a judgment of the Tribunal 
de Grande Instance, [Regional Court], ArgentJ.n, of 6 
November 1986, which was received at the Court 
Registry on 17 December 1986, for a preliminary ruling 
in the case of Philippe Lambert v. Directeur des Services 
Fiscaux de l'Ornc [Director of the Orne Fiscal Services] 
on the following question: 

Must the CODet·pt of 'turnover taxes' or that of taxes or 
charges whid1 can be 'characteriud as turnover taxes', 
as contained in Article 33 of the Sixth VAT Directive, be 
interpreted as applying to taxes or charges which, 
although treat('d hy the domestic legislation of the 
Member State as properly constituting indirect taxation 
of a flat-rate nature, nevertheless presuppose the 
rxistt"JKC of a commercial exploitation and which, as a 
result of the difference in the applicable rates depending 
on 1 he age of du.· machines subject to tax, their location 
and c:vcn the greater or lesser degree of sophistication of 
their automatic workings, prove to bear a relationship to 
the foreseeable turnover without however being defined 
as a percentage of the actual takings which are difficult 
to assess accurately? 

O.J. No.C 92 of 13.4.1989/pS 

JUDGMENT OF THE COURT 

(Second Chamber) 

of 15 March ICJ8'J 

in Joined Cases 317/8&, 48, 49, 285, 363 to 367/87, 65 
and 78 to 80/88 (reference for a preliminary ruling made 
by the Tribunaux de Grande Instance d'Argentan, 

Verdun, Nimes and Bonneville) Philippe Lambert and 
Others v. Directeur des Services Fiscaux de l'Ome and 

Others (1
) 

(Valu~ add~d t:u- Automatic games) 

(89/C 92/ I 0) 

(Language of the Case: French) 
( Provijional translation; the definiti'L•e translation will be 

publish,·d in the Reports of Cases before the Court) 

In Joined Ca~e~ 317/86, 48, 49, 2HS, 363 to 367/87, 65 
and 78 to HO/HH: rcft·renn:s to the Court under Article 
177 of the EEC Treaty (I) in Casr 3 t 7/86 bv the 
Tribunal Je Grande lnstann· (regional court), Arg~ntan, 
for a preliminary ruling in the proceedings pending 
before that court between Philirpe Lambert, a trader, 

residing in Flers, and Directeur des Services Fiscaux de 
!'Orne (Director of the Fiscal Services Department for 
the Departcment de I'Ornc); (2) in Cases 48 and 4Y/87 
by the Tribunal de Grande Instance, Verdun. for a 
preliminary ruling in the proceedings pending before that 
court between Marie-Therese Charbonnelle, a trader, 
residing in Flize (Case 48/87), Willot Sari, having its 
registered office in Vandreuvre-les-Nancy (Case 49/!\7), 
and Directeur des Services Fiscaux de Ia Meuse 
(Director of the Fiscal Services Department for the 
Departement de Ia Meuse); (3) in Case 285/87 b~· the 
Tribunal de Grande Instance, Nimes, for a prelim.inary 
ruling in the proceedings pending before that court 
between Etablissements Dico Sari, having its registered 
office in Avignon, and Directeur des Services Fiscaux du 
Gard (Director of the Fiscal Services Department fnr the 
Departement du Gard); (4) in C:1ses 363 to 367/87 J.nd 
78 to HO/HR by the Tribunal dt.· Grande lntJ.rKe, 
Bonneville, for a preliminary ruling in the procet·Jings 
pending before that court between Sofel Sari, having its 
registered office in Salbnches (Cases 363 and 366/87 
and 79/HH), Jean-Pierre Auber, a trJ.der, residin~ in 
Megeve (Cases 364 and 365/87), Pellerey Display Sari, 
having its registered office in Salbnches (Cases 367/87 
and 78/88, Jean Mentreau, a trader, residing in Chatel 
(Case 80/88), and Directeur des Services Fiscaux de Ia 
Haute-Savoie (Director of the Fiscal Services 
Department for the Departement de Ia Haute-Savoie); 
(5) in Ca~e 65/!H! by the Tribunal de Grande Instance, 
Nimes, for a prc:liminary ruling in the proceedings 
pending before that court between Louis Garcaa, a 
trader, residing in Nimes, and Directeur des Services 
Fiscaux du Gard (Director of the Fiscal Services 
Department of the Departement du Gard) - on the 
interpretation of Article 33 of the Sixth Council 
Directive on value added tax and Articles 30 J.nd 95 of 
the EEC Treaty - the Court (Second Chamber), 
composed ofT. F. O'Higgins, President of the Chamhl·r; 
G. F. Mancini and EA. Schockweiler, Judges; 
G. Tesauro, Advocate-General; H. A. Rtihl, Principal 
Administrator, for the Registrar, gave a judgment on 
IS March 1989, the operative part of which is as follows: 

(')0jNoCIS.21 I 14H7. 
OJ No ( 103, 16. 4. IYH7. 
OJ No C 2tl5, n. 10. 19!<7. 
OJ NoC lo.21. I. 19tH!, 
OJ No C S9, 6. 4. 198M, 
OJ No C 90, 7. 4. 1988. 

1. Article 33 of the Sixth Council Directh,e on the 
harmonization of the laws of the Member States relating 
to turnover taxes - Common system of valzte added tax 
(VA 1): uniform basis of assessment must be interpreted 
as meaning that as /rom the introduction of the common 
system of VAT the Member States are no longer entitled 
to impose on the supply of goods, the provision of 
services or imports liable to VAT, taxes, duties or 
charges which can be characterized as turnover taxes. 

2. A charge which, although providing for different 
amounts according to the characteristics of the taxed 
article and po ~sibly its location, is assessed exclusively on 
the basis of the placing thereof at the disposal of the 
public, without in /act taking account of the revenue 
which could be generated thereby, may not be regarded 
as a charge which can be characterized as a turnover tax. 
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3. Article 95 of the EEC Treaty also applies to internal 
taxation which JS imposrd on the use of imported 
products where those products are essentially intended 
fur mch use and have been imported solely for that 
purpose. 

4. A system of taxation graduated according to the various 
categories of automatic games machines, which is 
intended to achieve legitimate social objectives and 
which procures no fiscal advantage for domestic products 
to the detriment of similar or competing imported 
products, is not incompatible with Article 95. 

5. Article 30 of the EEC Treaty does not apply to the 
taxation of products originating in other Member States 
the compatibility of which with the Treaty falls under 
Article 9 5 thereof 
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O.J. No.C 103 of 16.4.1987.p.10 

References for a preliminary ruling by the Tribunal de 
Grande Instance, Verdun, by judgments of that court of 
12 February t 98 7 in the case of Marie-Therese 
CharbonneUe v. Directeur General des lmpots and in the 

case of Sari Willot v Dirccteur General des lmp6ts 

(Case 48/87) 

(Case 49/87) 

(87/C 103/13) 

Reference has been made to the Court of Justice of the 
European Communities by judgments of the Tribunal 
de Grande Instance [Regional Court], Verdun, of 
12 February 1987, for a preliminary ruling in the case of 
Marie-Therese Charbonnelle v Directeur General des 
Impots [Director-General of Taxation] and in the case of 
Sari Willot v. Directeur General des Imp6ts on the 
following questions: 

- Is Anicle 33 of EEC Directive 77/388 (the Sixth 
VAT Directive) to be interpreted as prohibiting the 
continued imposition of turnover taxes on supplies of 
goods or services once value-added tax has been 
applied to such goods or services? 

Is the concept of turnover taxes or taxes which may 
be characterized as turnover taxes as referred to in 
Article 33 of the Sixth VAT Directive to be 
interpreted as including taxes on operating revenue, 
whether tax is charged on the basis of actual revenue 
or on an approximate basis where it is difficult to 
arrive at an exact determination of actual revenue? 

More particularly, does the concept of turnover taxes 
or taxes which may be characterized as turnover 
taxes as referred to in Anicle 33 of the Sixth VAT 
Directive include an annual flat-rate tax on each 
automatic machine installed in a public place and 
providing entertainment or a game, instituted in 
order to replace a tax on the turnover of the operator 
of the machine and adjusted roughly to take into 
account the profitability of each type of machine and, 
indirectly, the receipts of its operator? 

If the answer to the first and third questions is in the 
affirmative, does the prohibition on the combined 
imposition of VAT and other turnover taxes on the 
same revenue or turnover mean that, where VAT is 
applied for the first time at the beginning of the 
second half of a year and the turnover taxes imposed 
in addition to VAT must be paid at the beginning of 
the calendar year (unless payment is deferred), on the 
introduction of VAT one half of the tax in the nature 
of turnover tax due for the year during...which VAT is 
introduced must be refunded or must not be 
charged? 

- Is Article 95 of the EEC Treaty to be interpreted as 
prohibiting the imposition of a tax on operating 
revenue at a rate three times higher on products 
which are primarily of foreign manufacture or (sic) 
on similar products which are primarily of domestic 
manufacture? Is such discrimination increased where 
the same operating revenue is subject to VAT and to 
a second indirect tax? 

- Is the imposition, pursuant to Community law, of 
VAT on revenue from the operation of certain 
products without abolishing existing -taxes on such 
revenue to be regarded as contrary to Anicle 30 of 
the EEC Treaty where certain of the products in 
question are no longer manufactured in the Member 
State imposing these various taxes and in any event 
the combined application of these taxes may result in 
a reduction in imports of such products from other 
Member States of the Community? 

O.J. No.C 92 of 13.4.1989,p.8 

jUDGMENT OF THE COURT 

(Second Chamber) 

of 15 ~arch 1989 

in Joined Cases 317/86, 48, 49, 285, 363 to 367/87, 65 
and 78 to 80/88 (reference for a preliminary ruling made 
by the Tribunaux de Grande lnstaqce d'Argentan, 

Verdun, Nimes and Bonneville) Philippe Lambert and 
Others v. Directeur des Services Fiscaux de l'Ome and 

Others(') 

(Valu~ add~J tax -Automatic games). 

(H9/( 92/1 0) 

( Langudge of the Case: French) 
( Prm:i.(ion.d translation; the ddiniti'l'<' tmnslation u·i/1 be 

ruMIII•nl ill tf.t' Report.\ ol ( .'.l.lc'l l·c'/;11'1. t!IC' ( .IIIII/) 

In Joined Llw~ .\17/Xb, 4H, 41;1, 2HS, .~ld hl .\b7/S7, &S 
and 7H to XO/tltl: references to the Court under :\rude 
177 of the EEC Treaty (1) in Case 317/S6 by the 
Tribunal de Grande Instance (regional court), :\rgentan, 
for a preliminary ruling in the proceedings pending 
before that court between Philippe Lambert, a trldt·r, 
residing in Flers, and Directeur des Services Fiscaux de 
!'Orne (Director of the Fiscal Services Department for 
the DC:·pan<·mcnt de I'Orne); (2) in C.a~e'i 4H and 4\f/S7 
by dH· Trihun.d dt' (,ramie lm1ann·, Vndun. t,,.- a 
prdiuunar\o 1uling in du· pn~t·c·c·din'-'.' JWIHIIIlg hdPI!' th.at 
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court herwn·n M:tne-ThC:·n·,c: ( 'h:uiHlllllellc:, a tr:tder, 
residing in Hizc (Case 4t\/t(7), Willot Sir!, having its 
registered office in Vando:uvre-lcs-Nancy (Case 49/S7), 
and Directeur des Services Fiscaux de Ia Meuse 
(Director of the Fiscal Services Department for the 
Departement de Ia Meuse); (3) in Case 285/87 by the 
Tribunal de Grande lnstan<:e, Nime~. for a preliminary 
ruling in the proceedings pending before that court 
between E.tablissements Dico Sari, having its registered 
office in Avignon, and Directeur des Services Fiscaux du 
Gard (Director of the Fiscal Services Department for the 
Departemcm du Gard); ( 4) in Cases 363 to 367/87 and 
78 to HQ/gg by the Tribunal de Grande lntance, 
Bonneville·, fm :1 prclimin:try ruling in tht• procc·C'dingo; 
pc-ndin~ bdon· rhat court hcrwcnr Solei S£1rl, havirr~ it~ 
n·~i,tcr nl offrlT 111 Sallandrn (l..l\l''> 3&3 and 3&()/l-17 
J.nd 7Y/KK), Jean· Pic:rrt· A.uhc:r, a tradn, residing in 
Megcvc (Ca~cs 364 and 365/87), Pellerey Display Sir!, 
having it~ registered office in Sallanches (Cases 367/87 
and 78/88, Jean Mentreau, a trader, residing in Chatel 
(Case lW/88), and Directeur des Services Fiscaux de Ia 
Haute-Savoie (Director of the Fiscal Services 
Department for the Departement de Ia Haute-Savoie); 
(5) in Ca~l· 65/88 hy the Tribunal dt> Grande Insta~t·e, 
Nimes, for a preliminary ruling in the proceedmgs 
pending before that court between Louis Garcia~ a 
tr:tdcr, residing in Nimes, and Diret:teur des Servrces 
Fiscaux du Gard (Director of the Fiscal Services 
Department of the Departement du Gar~) - on th~ 
·interpretation of Article 33 of the Stxth Counctl 
Directive on value added tax and Articles 30 and 95 of 
the EEC Treaty - the Coun (Second Chamber}, 
composed of T. F. O'Higgins, President of the Chamber; 
G. F. Mancini and F. A. Schockweiler, Judges; 
G. Tesauro, Advocate-General; H. A. Ruhl, Principal 
Administr:nor, for the Registrar, gave a judgment on 
15 March 1989, the operative part of which is as follows: 

(') 01 Nl' C IS, 21. I 19!17, 
OJ No C 103, lb. 4. 19!!7, 
OJ No C 2!!5, 23. 10. I'-!S7, 
OJ No C 16. 21. I 1'-!llll. 
OJ !\iu ( S'l, IJ. 4 1'-!Xl<, 
OJ No C ~.t:::. 7. 4. l~ll!!. 

t. Article 33 of the Sixth Council Directive on ~he 
harmonization of the laws of the Member States relatmg 
to turnover taxes - Common system of value added tax 
(VA 7): uniform basis of aHessment must be interpreted 
as meaning that as from the introduction of the com'!'on 
system of ~-:.1 T the Member States are no longer _e~tltled 
to -impose on the supply of goods, the provm?n of 
services or imports liable to VAT, taxes, duttes or 
charges which can be characterized as turnover taxes. 

2. A charge which, although providing for different 
amounts according to the characteristics o/ the taxed 
article and possibly its location, is assessed ~xclusively on 
the basis of the placing thereof at the duposal of the 
public, without in fact taking account of the revenue 
which could be generated thereby, may not be regarded 
as a charge which can be characterized as a turnover tax. 

3. Article 95 of the EEC Treaty also applies to internal 
taxation which is imposed 011 the use of imported 
products where those products are essentially intendt•d 
/or such me and hwve been imported solely for that 
purpose. 

4. A system of taxation graduated according to the various 
categories of automatic: games machines, which is 
intended to achieve legitimate social objectives and 
which procures no fiscal advantage /or domestic products 
to the detriment of similar or competing imported 
prodJ.cts, is not incompatible with Article 9 5. 

5. Article 30 of the F.EC Treaty does not apply to the 
taxation of products originating in other Member States 
the compatibility of which with the Treaty falls under 
Article 95 thereof 
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O.J. No.C 2RS of 23.10.1987,o.7 

Reference for a peliminary ruling by the First Chamber 
of the Tribunal de Grande Instance, Nimes, by judgment 
of that Court of 22 June 1987 in the case of 
:£tablissements Dico et Compagnie Sari v. Directeur des 

Services Fiscaux de Nimes 

(Case 285/87) 

(87/C285/11) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the First 
Chamber of the Tribunal de Grande Instance (Regional 
Court], Nimes, of 22 June 1987. which was received at 
~e. Court ~egis~ry on 24 Septe~ber 1987, for a pre
hmmary rulmg m the case of Etablissements Dico et 
Compagnie Sari v. Directeur des Services Fiscaux de 
Nimes [Director of the Nimes Fiscal Services] on the 
following question: 

Must the term 'turnover taxes' or taxes, duties or charge-s 
which can be 'characterized as turnO\er taxes' contained 
in Anicle 33 of the Sixth VAT Directive be interpreted 
as applying to taxes, duties or charges which, although 
treated by the domestic legislation of the Member State 
as properly constituting indirect taxation of a flat-rate 
nature, nevertheless presuppose the existence of a 
business and whose yield, as a result of a difference in 
the applicable rates depending on the age of the taxable 
machines, their location and the greater or lesser degree 
of sophistication of their mechanisms, appears related to 
foreseeable turnover, although it is not expressed as a 
percentage of actual takings, which are difficult to assess 
accurately. 

O.J. No.C 92 nf 13.4.1989,p.8 

JUDGMENT OF THE COURT 

(Second Chamber) 

of 15 March 1989 

in Joined Cases 317/86, 48, 49, 285, 3&3 to 367/87, 65 
and 78 to 80/88 (reference for a preliminary ruling made 
by the Tribunaux de Grande Instance d'Argcntan, 

Verdun, Nimel. and Bonneville) Philippe Lambert and 
Othcn. v. Dircctcur de~ St•rvices Fi~caux de I'Orn~ and 

Othrr\ (') 

( \ ·,,/uc· .1Jt1C'tl t;u - Autmn3ti,· g:mrc-.'i) 

(89/C 92/10) 

( l.anguage of the rase: French) 
( Pru'l.:isitm.d tra11slatiun; the definiti'l..·e translation will be 

published in the Reports of Cases before the Court) 

In Joined ca,<'S 317/H6. 4H, 49, 2HS, 363 to 367/X7, 65 
anJ 7S w S::l/!'IK: reft.rt·net'' to the ( \lUrl under Anidc 

177 of tilt' EEC Treatv (I) in Ca~e 317/H6 1)\ tht· 
Trihunal dt· Grande lnst;nl.·c (rl'gional court), :\q~:·nun, 
for a preliminary ruling in the proceedings pending 
before that court between Philippe LJ.mbert, a trader, 
residing in Flers, and Directeur des Services Fiscaux de 
I'Orne (Director of the Fiscal Services Drpartmem for 
the Dt-partcment de I'Ornc); (2) in Ca,es 4!'1 and 49/!'17 

by the Tribunal de Grande Instance, Verdun, for a 
preliminary ruling in the proceedings pending before that 
court betwt·en Maric-Therese Charbonndle, a trader, 
residing in Flize (Case 4S/87), Willet Sirl, having its 
registered office in Vandceuvre-les-Nancy (Case 49/S7), 
and Directeur des Services Fiscaux de Ia Meuse 
(Director of the Fiscal Services Deplrtment for the 
Departement de Ia Meuse); (3) in Case 285/87 bv the 
Tribunal de: Grande Instance, Nimes. for a prelin;inary 
ruling in the proceedmgs pending before that court 
between Ftabli~'>cmcnts Dico S:trl, ha,·ing its registered 
office in Avignon, and Directeur Je~ Services Fiscau:\ du 
Gard (Director of the Fiscal Sen·ices Department for the 
Depanement du Card); ( 4) in Cases 363 to 367 /8i and 
78 to 80/88 by the Tribunal de Grande lnt:mce, 
Bonneville, for a preliminary ruling in the proceedings 
pending before that court between Sofel Sirl, having its 
registered office in Sallanches (Cases 363 and 3o6/g7 
and 79/88), Jean-Pierre Auber, a trader, residing in 
Megeve (Cases 364 and 365/87), Pellerey Displa~ Sirl, 
having its registered office in Sallanches (Cases 367/87 
and 78/88, Jean Mentreau, a trader, residing in Chatel 
(Case 80/88), and Directeur des Services Fiscaux de la 
Haute-Savoie (Director of the Fiscal Services 
Department for the Dep:J.rtement de Ia Haute-Savoie); 
(5) in Ca!!e 65/t{S by the Tribunal de Grande Instance, 
Nimes, for a preliminary ruling in the proceedmgs 
pending before that court between Louis GarCia, a 
trader, residing in Nimes, and Directeur des Services 
fi.\caux du Gard (Director of tht· Fiset I Sc.:n tees 
Department of the Departemern du Gard) - on the 
interpretation of Article 33 of the Sixth Council 
Directive on value added tax and Articles 30 and 95 of 
the EEC Treaty - the Court (Second Chamber), 
composed ofT. F. O'Higgins, President of the Chamber; 
G. F. Mancini :md F. A. Schockweiler, Judgcc;; 
G. Tcs:.urn, Advoc:nc-Gcncr:.l; H. A. Ruhl, Prith·ip:tl 
AJministr:ttnr, f~)r the Rcgi~trar, g:tvt· a judgment lHl 

15 March 19S9, the operativt> part of which is as follows: 

(') 01 No< IS. 21. I lql-:7. 
OJ No l IC'. 16 4. 1<;1!!7, 
OJ Nu C 2!lS, 23. 1-:). 19!!7, 
OJ No C lb, 21 l. 14!\!!, 
OJ No C !\Y, o 4. 19SS, 
OJ No C 9~·. 7 4. I q~8. 
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1. Article 33 of the Sixth Council Directive on the 
harmonization of the laws of the Member States relating 
to turnover taxes - Common system of value added tax 
(VA 7): uniform basis of assessment must be interpreted 
as meaning that as from the introduction of the common 
system of VAT the Member States are no longer entitled 
to impose on the supply of goods, the provision of 
services or imports liable to VAT, taxes, duties or 
charges which clln be• characterized as turnm•£'r tllxes. 

2. A charge which, although providing /or diffirent 
,zmounts according to the characteristics of the taxed 
article and possib(v its location, is assessed exclusively on 
the basis of the placing thereof at the disposal of the 
public, withoHt in fact taking account of the revenue 
which could be generated thereby, may not be regarded 
as a charge which can be characterized as 11 turnover tax. 

3. Article 95 of the EEC Treaty also applies to internal 
taxation which is imposed on the use of imported 
products where those products are essentially intended 
for such use and have been imported solely /or that 
purpose. 

4. A system of taxation graduated according to the various 
categories of automatic games machines, which is 
intended to achieve legitim,tte social objectives and 
which procures no fiscal ad·vantagc for domestic products 
to the detriment of similar or competing imported 
prodm:ts, is nut incompatibh· with A rtic.lc 9 5. 

5. Article 30 of the F.EC Treaty docs not apply to the 
taxation of products originating in other Member States 
the compatibility of whic:h with the Treaty falls under 
Article 95 thereof 
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O.J No.C 16 of 21.1.1988.p.7 
References for preliminary rulings by the Tribunal de 
Grande Instance, Bonneville, by judgments of that court 
of 28 October 1987 in the cases of SOFEL Sari (Case 
363/87), Jean-Pierre Auber (Case 364/87), Jean-Pierre 
Auber (Case 365/87), SOFEL Sari (Case 366/87) and 
Pellerey Sari (Case 367 /87) v. Directeur des Services 

Fiscaux de Haute-Savoie 

(Cases 363. 364, 365, 366 and 367 /87) 

(88/C 16/11) 

Reference has been made to the Court of Justice of the 
European Co~munities by judgments of the Tribunal de 
Grande Instance [Regional Court], Bonneville, of 28 
October 1987, which were received at the Court Registry 
on 4 December 1987, for a preliminary ruling in the 
cases of SOFEL Sari (Case 363/87), Jean-Pierre Auber 
(Case 364/87), Jean-Pierre Aubert (Case 365/87), 
SOFEL Sari (Case 366/87) and Pellerey Sari (Case 
367 /87) v. Directeur des Services Fiscaux de Haute
Savoie [Director of the Fiscal Services of Upper Savoy] 
on the folio"" ing question: 

Must the term 'turnover tax' contained in Anicle 33 of 
the Sixth EEC Directive be interpreted as applying to 
taxes, duties or charges which, although treated by 
French domestic legislation as constituting indirect 
taxation of a flat-rate nature, nevertheless presuppose the 
existence of a business and whose yield, as a result of a 
difference in the applicable rates depending on the 
location of the taxable machines or the greater or lesser 
degree of sophistication of their mechanisms, appears 
related to foreseeable turnover, although it is not 
expressed a~ a percentage of actual takings? 

O.J. No.C 92 of 13.4.1989,o.8 

JUDGMENT OF THE COURT 

(Second Chamber) 

of 15 March 1989 

in Joined Cases 317/86, 48, 49, 285, 363 to 367/87, 65 
and 78 to 80/88 (reference for a preliminary ruling made 
by the Tribunaux de Grande lnSlance d'Argentan, 

Verdun, Nime~ and Bonneville) Philippe Lambert and 
Othen v. Directeur des Services Fiscaux de l'Orne and 

Others(') 

( Valut: :addt>d tax - Autom:atic g:ames) 

(N4/C 92/1 0) 

(Language of the Case: French) 

( Pro'l.lisiatlul translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Joined Ca.-.es .317/Bb, 4H, 49, 2HS, 36.3 to 367/~7 •. 65 
and n to 80/88: references to the Court under Arttcle 
177 of the EEC Treaty (I) in Case 317/86 by the 

Tribunal de Grande Instance (regional court), Argentan, 
for a preliminary ruling in the proceedings pending 
before that court between Philippe Lambert, a trader, 
residing in Flers, and Directeur des Services Fiscaux de 
I'Orne (Director of the Fiscal Services Department for 
the Depanement de I'Orne); (2) in Cases 48 and 49/87 
by the Tribunal de Gr:tnde lnst:tnce, Verdun, fM a 
preliminary ruling in the proceedings pending bdore that 
court between Marie-Therese Charbonnelle, a trader, 
residing in Fli7.t' (Cast' 4~/H7), Willm Sari, having its 
registered office in Vandceuvre-les-Nan ... ·y (Case 49/S7), 
:tnd Directeur des Services fiscaux de Ia ~lc:use 
(Director of the Fiscal Services Department for the 
Departement de Ia Meuse); (3) in Case 285/87 by the 
Tribunal de Grande Instance, Nimes, for a preliminary 
ruling in the proceedings pending before that court 
between Etablissements Dico Sirl, having its registered 
office in Avignon, and Directeur des Services Fiscaux du 
Gard (Director of the Fiscal Services Department for the 
Departement du Card); ( 4) in Cases 363 to 367 /F.7 and 
78 to 80/88 by the Tribunal de Grande lntance, 
Bonneville, for a preliminary ruling in the proceedings 
pending before that court between Sofel Sir!, having its 
registered office in SalbndlC's (ClS<:~ 363 and 366/S7 
and 79/XH), Jc.·an- Pic:rrt· :'\ubn, :.1 tradt·r, n:~iding in 
Megeve (C:tses 364 anJ Jb5/H7), Pc.·llt·rey Dispb~· ~:1rl, 
having its registered office in Salbndlt's (Cases 367/S7 
and 78/RR, Jean Mentreau, a trader, residing in Chatel 
(Case 80/SB), and Directeur des Services Fiscaux de Ia 
Haute-Savoie (DirectOr of the Fiscal Services 
Department for the Departement de Ia Haute-Savoie); 
(5) in Case 65/88 by the Tribunal de Grande Instance, 
Nimes, for a preliminary ruling in the proceedings 
pending before that court between Louis G:tn:ia, a 
tr:tder, residing in Nimes, ~tnd Directeur Jes Scr\'ices 
Fiscaux du Gard (Director of the Fiscal Scr•in:s 
Department of the Departement du Gard) - on the 
interpretation of Article 33 of the Sixth Council 
Directive on value added tax :~.nd Articles 30 and 45 of 
the EEC Treaty - the Court (Second Chamhcr), 
composed ofT. f. O'Higgins, President of the Chamber; 
G. F. Mancini and F. A. Schockweiler, Judges; 
G. Tesauro. Advoc:tte-Gener:tl; H. A. Ri.ihl, Principal 
Administrator, for the Registrar. gave a judgment on 
15 March 1989, the operative part of which is as follows: 

(')OJ NoC IS, 21. 1.191i7. 
OJ No C 103, 16. 4. 14S7, 
OJ No C 2S5, 23. 10. llJS7. 
OJ No C 16, 21. I 19SS, 
01 No C HY, b. 4 IYSS, 
OJ No C YO, 7 4. IYHH. 
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t. Article 33 of the Sixth Co1mcil Directive on the 
harmonization of the laws of the Member States relating 
to turnover taxes - Common system of value added tax 
(VA 7): uniform basis of assessment must be interpreted 
as meaning that as from the introduction of the common 
system of VAT the Member States are no longer entitled 
to impose on the supply of goods, the provision of 
services or imports liable to VAT, taxes, duties or 
charges which can be characterized as turnover taxes. 

2. A charge which, although providing /or diffirent 
amounts according to the characteristics of the taxed 
article and possibly its location, is assessed exclusively on 
the basis of the placing thereof at the disposal of the 
public, without in fact taking account of the revenue 
which could be generated thereby, may not be regarded 
as a charge which can be characterized as a turnover tax. 

3. Article 95 of the EEC Treaty also applies to internal 
taxation which is imposed on the use of imported 
products where those products are essentially intended 
for such use and hat'e bt•en imported solely for th11t 
purpose. 

4. A system of taxation graduated according to the various 
categories of automatic games machines, which is 
intended to achieve legitimate social objectives and 
which procures no fiscal advantage for domestic products 
to the detriment of similar or competing imported 
products, is not incompatible with Article 95. 

5. Article 30 of the EEC Treaty does not apply to the 
taxation of products originating in other Member States 
the compatibility of which with the Treaty falls under 
Article 9 5 thereof 
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O.J. No. C 70 of 16.3.1988,o.6 

r · ru1in by the Fmanzgericht 
Reference for a pre umnary g 0 her 1987 
Hamburg by an order of that court of 22 ecem 
in tbe case of Knut Hamann v. Fmanzamt Hamburg

Eimsbiittel 

(Case 51/88) 

(88/C 70/11) 

Reference has been made to the Court of Ju~ce of the 
European Communities by an order of the Stxth Senate 
of the Finanzgericht [Finance Cou~] Hamburg of 22 
December 1987, which was recetved. ~t the ~ou~ 
Registry on 17 February 1988, for a prehmmary ruhng m 
the case of Knut Hamann, 132 Bismarc~traik, D-2000 
Hamburg 20 against Finanzamt [Tax Offtce] Hambur~~ 
Eimsbtittel, 62 Grindelberg, D-2000 Hamburg 13 on t 

following question: . . 
Is Anicle 9 (2) (d) of the Sixth Council Dtrecttve on ~he 
harmoniz:ttion of the laws of the Member ~tates rela~ng 
to turnover taxes of 17 May 1977 (1) to be mterprete ~s 
meaning that ocean-going sailing yachts, ren~d out tnf 

. ·1· a sport are a means o order to exerctse sat mg ~s , . . ) 
transport' within the meamng of that Dire~ve. 

(') OJ No L 145, 13. 6. 1977, P· l. 

O.J. No.C 92 of 13.4.1989, p.8 

JUDGMENT OF THE COURT 
(Second Chamber) 

of 15 March I IIH~ 

in Case 5 t /88: ( rc.-fcrcncc f'or a prdiminary ruling made 
by the Finanzgc:richt Hamburg): Knut Hamann v. 

Finanzamt Hamburg-Eimbuttel e) 
(VAT - Forms of transport - Ocean-going sailing 

yacht) 

( S9/C 92/09) 

(Language of the Case: German) 
(Provisional translation; the definitive translation will be 

published in the Reports of Cases be/ore the Court) 

In Case 51/88: reference to the Court under :\nidt' 177 
of the EEC Treaty by the Fin:tnzgericht (finance court) 
Hamburg for a pre-liminary ruling in the proceedings 
pending before that court between Knut Hamann. 
residing in Hamburg, and the Finanzamt (tax offil'e) · 
Hamburg-Eimsbuttel - on the interpretation of Artide 
9 (2) (d) of the Sixth Council Directive (77/38S/EEC) 
of 17 M:ty 1977 on the lurmoni7ation of tht· bw-. of the 
Member States relating to turnover taxes - Common 
system of value added tax: uniform basis of assessment 
(OJ No L 145, 1977, p. I) - the Court (Second 
Chamber) composed of T. F. O'Higgins, President of the 
Chamber; G. F. Mancini and F. A. Schockweiler, Judges; 
F. Jacobs, Advocate-General; D. l.outerman, Adminis
trator, for tht> Rc~r-.trar, gan· a judgment on 15 Marrh 
19~9. th(' op<:rativc· p:tn ,lf whrdl i-. a~ follow': 

O<:ean-goinx sailmg ya£'hts, used by those hiring them for 
the pursuit of sazling as a sport, are :forms of tr.wsport · 
within the meaning of Article 9 (2) (d) of tbe Sixth 
Council Directi..,•e (7713!18/EEC) of 17 May 1977 rm the 
harmonization of the laws of the Member States relatin.~ :o 
turnover taxes - < ~ommrm 5l'>ll'm o( -;.•,tlut• adtl~·d f<1.\ 

unifiJrm baszs u/ aSH'SSmcnl. . . 

(') OJ No C 7C, 16 J I~HH. 
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O.J. No.C 92 of~ 4-1Q8R,p.4 

Reference for a preliminary ruling by the First Chamber 
of the Tribunal dt· Grande: lmtann·, Nimc!>, by judgment 
of that court of !'J Junt· I '~IP in tht· C\\t' of l.ouis Can·i:t 

v. Din·ctcur dt·o; Services Fiscaux. Gard 

(Case 65/88) 

(8S/C 92/08) 

Referrnce h.l' lwcn made tn dw C \)lin of Justice of the 
European Cnmmunititc. by a judgment of the First 
Charnher of the T rihunal de Grande Imtance [Regional 

Court), Nimes, of 29 June 1987, which was received at 
the Court Registry on 2 March 1988, for a preliminary 
ruling in the case of Louis Garcia v. Dirrctt"ur des 
Services Fiscaux [Director of Fiscal Services], Gard, on 
the following question: 

Must the concept of turnover tax or taxes, duties or 
charges which can be characterized as turnover tax, 
referred to in Article 33 of the Sixth VAT Directive, be 
interpreted as appl~·ing to taxes, duties or charges which, 
although treated by French domestic legislation as 
constituting flat-rate indirect taxation stricto sensu never
theless presuppose the existence of a business and whose 
yield, as a result of a difference in the applicable rates 
dependmg on the age of the taxable machines, their 
location or the greater or lesser degree of sophistication 
of their mechanisms, appears related to foreseeable 
turnover, although it is not expressed as a percentage of 
actual takings, the amount of which is difficult to assess? 

O.J. No.C 92 of 13.4.1989,p.8 

JUDGMENT OF THE COURT 

(Second Chamber) 

of 15 March 1989 

in Joined Cases 317/86, 48, 49, 285, 363 to 367/87, 65 
and 78 to 80/88 (reference for a preliminary ruling made 
by the Tribunaux de Grande Instance d'Argentan, 

Verdun, Nimes and Bonneville) Philippe Lambert and 
Others v. Directeur des Services Fiscaux de I'Orne and 

Others (1
) 

( ·va/u~ :Jdd~d tax - Autom:Jtic g:~.m~s) 

(S9/C 92/1 0) 

(Lmguage (If the Ccw·: Frcm-h) 

( l'm'L'l\IIIH•d trcw.dation; the dcfiniti7..'<' trcmslation UJil! be 
pubiHhed in the Reports of Cases fwjim! the Court) 

In Joined C.1scs 317/86, 48, 49, 285, 363 to 367/87. 65 
and 78 to R·J/SS: references to the Court under Artide 

177 of the FF.C Treaty (I) in Case 317 /H6 hv the 
Tribunal de Grande lnst;nce (rcginn:tl court), Arg~·man, 
for a preliminary ruling in the proceedings pending 
before that court between Philippe Lambert, a tr:tder, 
residing in Fler\, and Dirt·l·tt>ur des St·nxes Fi,c1ux de 
)'Orne (l>m:-nor of the h\(al Services Oepartmt·m tor 
the Departement de )'Orne); (2) in Cases 48 and 4Y/S7 
by the Trihunal de Grande lnstann.·, v\·rdun, f,)r a 
prdiminary ruling in the proceedmg' pending hdorl' that 
court between Marir-Thi-rt-se Charbonndlc, a tr:Hicr, 
residing in Flize (C:t<>e 4ri/87), Willot Sari, having its 
registered office in Vandceuvre-les·Nancy (Case 4Y/H7), 
and Directeur des Services Fiscaux de Ia ~1cuse 
(Director of the fiscal Services Department for the 
D(·partemcnt de Ia Meuse); (3) in Case 2!'!5/87 b~ the 
Tribunal dt: Grande lnstamT, Nimc'l, for a prelinunlr~ 
ruling in the proceeding" pending bdl>re that l'Ourt 
between Etablissements D1co Sirl, having its registered 
office in Avignon, and Directeur des Services Fiscaux du 
G:trd (Director of the Fiscal Sen·ices Department for the 
Dep:tnement du G:trd); (4) in Cases 363 to 367/87 and 
78 to 80/~8 by the Tribunal de Grande lntance, 
Bonneville, for a preliminary ruling in the proceedings 
pending before that court between Sofel Sir!, ha,·ing its 
registered office in Sallanches (Cases 363 and 366/87 
and 79/88), Jean-Pierre Auber, a trader, residing in 
Mcgeve (Cases 364 and 365/87), Pellerey Display Sirl, 
having it" registt·n·d l1fficc in Sallanl.'hc:s (Cases 367/':'.7 
and ?H/~H, Jean Mentreau, a trader, residing in Clute! 
(Case tW/8~ ), and Directeur des Sen·ices Fiscaux de Ia 
Haute-Savoie (Director of the fiscal Se-nxc.·s 
Department for the Departement de Ia Haute-Savoie); 
(5) in Case 6S/H8 by the Tribunal de Gr::tnde Instance, 
Nimes, for a preliminary ruling in the proceedings 
pending before that court het\1. ccn Louis Garcia, a 
trader, residing in Nimes, and Directeur des Sen·ice!. 
Fiscaux du Gard (Director of the Fiscal Services 
Department of the Departement du Gard) - on the 
interpretation of Article 33 of the Sixth Council 
Directive on value added tax and .J\rticles 30 and 45 of 
lhe EEC Tre:nv - the Court (Second Chamhn), 
composed ofT. 1::. O'Higgins, President of the Chamber; 
G. F. fvhncini and F. A. Schockweiler, Judges; 
G. Tesauro, Advocate-General; H. A. Ruhl, Principal 
Administrator, for the Registrar, gave a judgment on 
15 March J9H9, the operative part of which is as follows: 

(') OJ No C 15, 21. I. 1987, 
OJ No C 103, 16. 4. 1987, 
OJ No C 285, 23. 10. 1987, 
OJ Nn C 16, 21. I. 19S!i, 
OJ No C !i9, o. 4. 198!!, 
OJ No C 9C, 7. 4. !988. 
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l. Article 33 of the Sixth Council Directive on the 
harmonization of the laws of the Member States relating 
to turnover taxes - Common system of value added tax 
( ~:.4 7): uniform basis of assessment must be interpreted 
as meaning that as /rom the introduction of the common 
system of VAT the Member States are no longer entitled 
to impose on the supply of goods, the provision of 
services or imports liable to VAT, taxes, duties or 
charges which can be characterized as turnover taxes. 

2. A charge which, although providing for different 
amormts according to the characteristics of the taxed 
article and possibly its location, is assessed exclusively on 
the basis of the placing thereof at the disposal of the 
public, without in fact taking account of the revenue 
which could be generated thereby, may not be regarded 
as a charge which can be characterized as a turnover tax. 

3. Article 95 of the EEC Treaty also applies to internal 
taxation which is imposed on the use of imported 
products where those products are essentially intended 
for such use and ha1.!e been imported solely for that 
purpose. 

4. A system of taxation graduated according t9 the various 
categories of automatic games machines, which is 
intended to achieve legitimate social objectives and 
which procures no fiscal advantage for domestic products 
to the detriment of similar or competing imported 
products, is not incompatible with Article 95. 

5. Article 30 of the EEC Treaty does not apply to the 
taxation of products originating in other Member States 
the compatibility of which with the Treaty falls under 
Article 95 thereof 
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O.J. ~o.C 90 of 7.4.1988,p.7 

Reference for a preliminary ruling by the Tribunal de 
Grande Instance de Bonneville by judgments of that 
c~urt of t 3 January 1988 in the case of Pellercy Display 
Sarl (Ca~e 78/88), Sofel Sari (Case 79/88) and Jean 
Mentreau (Case 80/88) v. Directeur des Services Fiscaux 

de la Haute Savoie 

(Cases 78/88, 79/88 and 8C/88) 

(88/C 90/ 10) 

Re:-erenct' hls been made to the Court of Justice of the 
European Communities by judgments of the Tribunal 
de Grande Instance [Regional Court], Bonneville, of 
13 January 198H, which was received at the Court 
Registf)' on 10 March 1988, for a preliminary ruling in 
the cases of Pellerey Display Sari (Case 78/88), Sofel 
S~rl (Case 79/88) and Jean Mentreau (Case 80/88) v. 
D1recteur de~ Services Fiscaux de Ia Haute Savoie 
[Director of Fiscal Services of Upper Savoy] on the 
following question: 
Must the term 'turnover tax' contained in Article 33 of 
the Sixth EEC Council Directive 771388/EEC of 17 
May 1977 ( 1 

), be interpreted as applying to taxes, duties 
or charges which, although treated by French domestic 
legislation a!i constituting indirect taxation of a flat-rate 
nature, nevertheles.c; presuppose the existence of a 
business and whose yield, as a result of a difference in 
the :1pplicabk rates depending on the location of the 
taxable machines or the greater or lesser degree of 
sophi~tication of their mechanisms, appears related to 
foreseeable turnover, although it is not expressed as a 
perccmagt n:- actual takings? 

l'l OJ ~,. L 14S. !:>. 6. 1977, p. 1. 

O.J. No~~92 of 13.4.1989,p.8 

JUDGMENT OF THE COURT 
(Second Chamber) 

of 15 March 1989 

in Joined Cases 317/86, 48, 49, 285, 363 to 367/87, 65 
and 78 to 80/88 (reference for a preliminary ruling made 
by the T ribunaux de Grande Instance d' Argentan, 

Verdun, Nimes and Bonneville) Philippe Lambert and 
Others v. Directeur des Services Fiscaux de I'Orne and 

Others C) 
(Value :~dded c.ax - Automati,· g:Ames) 

(89/C 92/1 0) 

( l.anguage of the Case: French) 
( Prrr&.'I510t~,d tr.Jnslation; the Jt'finiti'l:C' tmnslation will be· 

pubhsbed in the Reports of Cases before the Court) 

l11 joi11cd C ·''c~ .\17/1-io, 4X, 4Y, 2H~. JoJ w .\o7/S7. o5 
~md 7H 10 SO/SS: rden.·nct·s w dw Cuurt undc:r :\rude: 
177 of the FEC Treatv (I) in Case 317 /t\6 b,· the 
Tribunal de Grande lnst;nce (regional court), Arg~ntan, 
for a preliminary ruling in the proceedings pending 
before that court between Philippe Lambert, a trader, 
residing in Flers, and Directeur des Ser.·ices Fiscaux de 
l'Orne (Director of the Fiscal Services Department for 
the Depancment de I'Orne); (2) in Cases 4~ and 4Y/~7 
hy tht' Trihu11al d<· ( .ralldC" 111'1:\IHT, \'ndun, j,q ;l 

prl'limin;ll) ruling in the pron"t"drng~ pending hdorc that 
court between Marie-Therese Charbonnelle a trader 
residing in flize (Case 4~/l:!7), Willot Sari,' having it~ 
registered office in Vandreuvre-les-N:J.ncy (Case 4q/S7), 
and Dirccteur des Services Fiscaux de Ia Meuse 
(Director of the Fiscal Services Department for the 
Departement de Ia Meuse); (3) in Case 285/87 b' the 
Tribunal Ul" Grande Instance, Nimes, for a prdim.inarv 
ruling in the proceedings pending before that wu;t 
between Etablissements Dico Sid, having its registered 
office in Avignon, and Directeur des Services Fiscau:"<~. du 
Gard (Director of the Fiscal Services Department fnr the 
Departement du Gard); (4) in Cases 363 to 367/87 and 
n to HO/HH by the Tribunal de Grande lnt:1nce, 
Bonn.eville, for a preliminary ruling in the proceedings 
pendmg before that court between Sofel Sir!, having its 
registered offit..·e in Sallanches (Cases 363 and 366/87 
and 79/88), Jean-Pierre Auber, a trader, residing in 
Megeve (Cases 364 and 365/87), Pellerey Display Sir!, 
having its registered office in Sallanches (Cases 367/87 
and 78/88, Jean Mentreau, a trader, residing in Chatel 
(Case H0/88), and Directeur des Services Fiscaux de Ia 
Haute-Savoie (Director of the Fiscal Ser.·ices 
Department for the Departement de Ia Haute-Savoie); 
(5) in Ca~e 65/88 by the Tribunal de Grande lmtance, 
Nim~s. for. a preliminaf)'' ruling in the proceedings 
pendmg before that court between Louis Gan:ia, a 
trader, r{·siding in Nimes, and Dirccteur des Scr\'ices 
Fiscaux du Gard (Director of the Fiscal SeC\ ices 
Department of the Departement du Gard) - on the 
interpretation of Article 33 of the Sixth Cou neil 
Directive on value added tax and Articles 30 and 95 of 
the EEC Treaty - the Court (Second Chamber), 
composed ofT. F. O'Higgins, Prcsidf'nt of the Chamht'r; 
G. F. Mancini and F. A. Schockweiler, Judges; 
G. ·~e~auro, Advocate-General; H. A. Ruhl, Principal 
Admm1strator. for the Registrar, gave a judgment on 
I 5 March 19H9, the operative part of which is as ft)llo"' s: 

(') OJ No C IS. 21. I. 1987. 
OJ NoC 103,16. 4.19!:!7, 
OJ No C 28S, 23. 10. !987, 
OJ No C 16, 21. I. 1988. 
OJ No C ~9. o. 4. 1988. 
OJ No C 90. 7. 4. 19S8. 
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1. Article JJ o/ tht• Sixtb Council /Jirccti'l.'t' on the 
hurmonizatzcm of the• laws of tht: Member Stutt•s relating 
to turnover taxes - Common system of value added tax 
( l--:-4 J): uniform basis of assessment must be interpreted 
as meaning that as /rom the introduction of the common 
system of VAT the Member States are no longer entitled 
to impose on the supply of goods, the provision of 
services or imports liable to VA 7; taxes, duties or 
charges which can be characterized as turnover taxes. 

2. A charge which, although providing for diffirent 
amounts according to the characteristics o/ the taxed 
article and possibly its location, is assessed exclusively on 
thc· basis of the placing thereof at the dispmal of the 
ru/Jiic, without iu ilft taJ..·j,X anmml t~( lhC' rc.'VC'11UC' 

whuh muU f,c. ,(!C'IIC'Iult·d thereby, "'•IY 11ot f,c. n·.~urdc•d 

al a charge.• wlm-b can bC' £haraaeriud aJ a lllrnova tax. 

3 . . ·trticlt.· 95 of the EEC Treaty also .lpplies to internal 
taxation which is imposed on the use of imported 
products where those products are essentially intended 
for such me and hwve been imported solely for that 
purpose. 

4. A system of taxation graduated accordin~ to the v~rio~s 
categories of automatic games m~chmes,. u:hzch zs 
intended to achieve legitimate soCJal ob;ecttves and 
which procures no fiscal advantage for dom.estic froducts 
to the detriment of similar or competmg rmported 
products, is not incompatible with Article 95. 

S. Artide JO of the EEC Treaty does not apply to the 
ltlX•ltimr (~r rroduct5 origilltllill,l! , other Member Stales 
the UHIIfolllbility ol wh11 h u•ith the Frctlt)' ./•1111 twdn 

A1tide 95 thcreo./ 
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O.J. No.C 116 of 3.5.1988,p.13 

Action brought on 30 March 1988 by the Commission of 
the European Communities against the French Republic 

(Case 105/88) 

(88/C 116/19) 

An acuon :1gainst the French Republic was brought 
before the Court of Justice of the European 
Communities on 30 March 1988 by the Commission of 
the European Communities represented by Johannes 
Fons Buhl. Legal Adviser, acting as Agent, with an 
address for service in Luxembourg at the office of 
Gt"orgim Kremlis, Jean Monnet Building, Kirchberg. 

The applicJ.nt claims that the Court should: 

1. Declare that, by instituting and maintaining in respect 
of automatic gaming machines tax rules imposing a 
general limitation on the right of taxpayers to deduct 
the input value added tax from the tax due on the 
receipts from such games, the French Republic has 
not adopted the laws, regulations and administrative 
provisions necessary to comply with the Sixth Council 
Directive (77 /388/EEC) of 17 May 1977 on the 
harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value 
added tax: uniform basis of assessment, in particular 
Article 18 ( 4) thereof, and the derogation granted in 
that respect to the French Republic by Council 
Decision 84/517/EEC of 23 October 1984. 

2. Order the French Republic to pay the costs. 

Contentions and main arguments adduced in support: 

The right to deduct th~ amou~t of value added_ tax 
already levied on inputs IS a bas1c element of the 'alue 
added tax system, providing a guarantee of complete 
neutrality in regard to the fiscal burden borne by all ~he 
economic activities subject to the system. The deroga~10n 
from the provisions of Ani de 18 ( 4) of the Stxth 

Directive granted to France by Council Decision 
84/517/EEC is intended to combat fraud and does n~>t 
authorize n:uional rules which are not limited to case~ ~~ 
which the d:mger of fraud is abnormally great. Even ~f It 
is not possible to establish wit~ certain~y the receipts 
from any existing automatic gammg machme, t?e ~rench 
Republic is not thereby released from the obhgauon to 
reproduce in its legislation on the matter the terms of 
Council Decision 84/S 17/EEC of 23 October 1984. 

O.J. No.C 116 of 9.5.1989,p.6 

Removal from the Register of Case 105/88 (') 

(89/C 116/18) 

By order of 15 March 1989 the Court of Justice 0f the 
European Communities ordered the removal frnm the 
Register of Case I OS/8R: Commission of the European 
Communities v. French Republic. 

(') OJ No c 116, 3. s 1qss. 
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O.J. No.C 79 of 26.3.1988,p.4 

Action brought on 2S February 1988 by the Commission 
of the European Communities against the Kingdom of 

Denmark 

(Case 60/88) 

(88/C 79/09) 

An action against the Kingdom of Denmark was brought 
before the Coun of Justice of the European 
Communities on 25 February 1988 by the Commission of 
the European Communities, represented by its Legal 
Adviser, Johannes F0ns Buhl, with an address for service 
in Luxembourg at the office of Georgios Kremlis, a 
member of its Legal Depanment, Batiment Jean Monnet, 
Kirchberg. 

The applicant claims that the Coun should: 

1. Declare ~hat the Kingdom of Denmark, by infringing, 
through Instruction No 170 of 6 April 1987 of the 
Ministry for Fiscal Affairs amending the instruction 
on travellers' personal luggage, in conjunction with 
the circular of the Customs Directorate of 7 April 
1987 annexed thereto and sent to the district customs 
offices, the exemptions from turnover tax and excise 
duty on imports in international travel laid down in 
Anicles 1 and 2 ( 1) of Council Directive 
69/169/EEC (l), as amended, has failed to fulfil its 
obligations under the EEC Treaty. 

2. Order the Kingdom of Denmark to pay the costs. 

Conttntions and main arguments adduced in support: 

- The terms 'travellers' and 'international travel' in 
Council Directive 69/169/EEC are Community 
concepts. It is not permissible for Denmark to 
introduce a distinction between 'genuine' travellers 
and travellers who make a shon shopping trip abroad 
with the object of avoiding Danish taxation on 
consumer goods. The Community legislature has 
taken the differences in duty into account. The 
amounts allowed by way of exemptions from duty 
and the conditions for concessions reflect differences 
between tax systems which the legislature has taken 
into account. That is true both as regards the systems 
which apply generally and, to a quite special degree, 
as regards the exceptional provisions in favour of 
certain Member States, including those adopted by 
the Council in favour of Denmark. 

- The Danish reduction of the duty allowance for the 
importation of luggage means that goods purchased 
in another Member State in normal circumstances are 
subjected to double taxation, which is plainly 
contrary to the objects of the directive on traveller's 
personal luggage and is incompatible with Anicle 95 
of the EEC Treaty. 

C) Official Journal, English Special Edition 1969 (I), p. 232. 

O.J. No.C 150 of 17.6.1989,p.9 

Removal from the Register of Case 60/88 (') 

(89/C 150/12) 

By order of 26 April 1989 the Court of Justice of the 
European Communities ordered the removal from the 
Register of Case 60/88: Commission of the European 
Communities v. Kingdom of Denmark. 

(') OJ No C 79, 26. 3. 1988. 
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O.J. No.C 43 of 16.2.1988,p.4 

Reference for a preliminary ruling by the Commissione 
T ributaria di II Grado, Bolzano, by order of that ·court 
of 4 December 1987 in the case of SpA Maxi Di and the 

Ufficio del Registro, Bolzano 

(Case 15/88) 

(88/C 43/05) 

Reference has been made to the Court of Justice of the 
European Communities by an order of the Commissione 
Tributaria di II Grado (faxation Commission of Second 
Instance), Bolzano, of 4 December 1987, which was 
received at the Court Registry on 15 January 1988, for a 
preliminary ruling in the case of SpA Maxi Di, whose 
registered office is in Balzano, and the Ufficio del 
Registro (Registration Office), Balzano, on the 
following question: 

Since Directive 69/335/EEC of the Council of the 
European Communities of 19 July 1969, which is 
addressed to all the Member States, appears to be of 
immediate application in the legal systems of those States 
in as much as it requires them not to take certain action 
(Article II : 'Member States shall not subject to any form 
of taxation whatsoever: 

(a) 

(b) loans, including government bonds, raised by the 
issue of debentures .. .' 

and since no discretion whatever is allowed in this 
respect, is :\rticle 4 of Annex A- Scale of Duties- to 
the Decreto del Presidente della Repubblica (DPR) No 
634 of 26 October 1972 compatible with that Directive? 

O.J. No.C 153 of 21.6.1989, p.9 

JUDGMENT OF THE COURT 
(Second Chamber) 

of 25 May 1989 

in Case 15/88 (reference for a preliminary ruling made 
by the Commissione Tn"butaria eli Secondo Grado eli 
Bolzano): Maxi Di SpA v. Ufficio del Registro eli 

Bolzano (') 
(Indirect uzes o.tJ the .raisi.tJs of apia/) 

(89/C 153/08) 

(Language of the Case: It4lian) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases befo~ the Court) 

In Case 15/88: reference to the Coun under Anicle 177 
of the EEC Treaty by the Commissione T ributaria di 
Secondo Grado [Taxation Commission of Second 
Instance], Bolzano for a preliminary ruling in the 
proceedings pending before that coun between Maxi Di 
SpA and the Ufficio del Registro [Registration Office], 
Balzano - on the interpretation of Anicle 11 of Council 
Directive 69/335/EEC of 17 July 1969 concerning· 
indirect tax.es on the raising of capital (Official Journal, 
English Special Edition 1969 (II), p. -t12) -the Coun 
(Second Chamber), composed of T. F. O'Higgins, 
President of the Chamber, G. F. Mancini and F. A. 
Schockweiler, Judges; C. 0. Lenz, Advocate-General; B. 
Pastor, Administrator, for the Registrar, gave a judgment 
on 25 May 1989, the operative part of which is as 
follows: 

Article 11 of Directive 69/33 JIEEC must be interpreted as 
meaning that a Member State is not permitted to subject 
capital companies, as defined in Article 9 thereof, to any 
form of taxation, other than the taxes and duties set out in 
Article 12 thereof, on account of a loan raised by the issue 
of debentures - an operation cove~d by Article 11. 

(') OJ No C 43, 16. 2. 1988, p. 4. 
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O.J. No.C 339 vf 17.12.1987,p.14 

Reference for a preliminary ruling by the Hoge Raad der 
Nederlanden by judgment of that court of 4 November 
19 8 7 in the case of Stichting Uitvoering Fmancille Acties 

(SlJFA) v. Staatssecretaris van Financien 
(Case 348/87) 

(87 /C 339/16) 

Reference has been made to the Coun of Justice of the 
E.uropean Communities by a judgment of the Hoge 

Raad der Nederlanden of 4 November 1987, which was 
received at the Coun Registry on 16 November i987, 
for a preliminary ruling in the case of Stichting 
Uitvoering Financiele Acties (SUFA), Rotterdam, v. 

Staatssecretaris van Financien [State Secretary in the 
Ministry of Finance] on the following question: 

Do the transactions which must be exempted from 
turnover tax pursuant to Article 13 (A) (I) (f) of the 
Sixth Directive cover the activities of a foundation 
(stichting) which com.ist exclusively in thl· org:wi1.:1tion 
and performance of work which is rclau:J to the 
acitivities of another foundation, against reimbursement 
of expenses actually incurred, where the other found
ation acts as an umbrella organization for a number of 
bodies whose activities are exempt from or are not 
subject to taX and, solely for those bodies, performs 
services as defined in the aforesaid pro,·ision of the Sixth 
Directive? 

O.J. No. C 183 of 20.7.1989, p.13 

JUDGMENT OF THE COURT 
(Fourth Chamber) 

of 15 June 1989 

in Case 348/87: (reference for a prelimiDary rulina made 
by the Hoae Raad der Nedcrlanden) Sticbtinc Uitvoering 

FIIUUICi!le Acties v. Staatssecretaris van Fmancien (I) 
(SiztJJ Directive 011 value aJJed tu - Ezemptio11) 

(89/C 183/13} 

(lAnguage of the case: Dutch) 
(Provisional trans/4tion; the tkfinitiw trans/4tion will be 

published in Reports of Cases befo~ the Court) 

In Case 348/87: reference to the Court under Article 
177 of the EEC Treaty by the Hoge Raad der Neder
landen [Supreme Court of the Netherlands] for a 
preliminary ruling in the proceedings pending before that 
court between Stichting Uitvoering Financiele Acties, 
Rotterdam, and Staatssecretaris van Financien [State 
Secretary for Finance] - on the interpretation of Article 
13 (A) (1) (f) of the Sixth Council Directive 
(77 /388/EEC) on the harmonization of the laws of the 

(') OJ No C 339, 17. 12. 1987. 

Member States relating to turnover taxes - Common 
system of value added tax: uniform basis of assessment 
(Official JournaL of the European Communities No L 145 
1977, p. 1)- the Court (Fourth Chamber), composed of 
T. Koopmans, President of the Chamber, C. N. 
Kakouris and M. Dlez de Velasco, Judges; J. Mischo, 
Advocate-General; J. A. Pompe, Deputy Registrar, 
acting for the Registrar, gave a judgment on 15 June 
1989, the operative part of which is as follows: 

Transactions which must be exempted from turnover tax 
pursuant to Article 13 (A) (1) .{/) of the Sixth Council 
Directive (77/338/EEC) of 17 May 1977 do not cover the 
activities of a foundation which consist exclusively in the 
organization and per/ormanct of 'UJOTR which is related to 
the activities of another foundation, against reimbursement 
of expenses actually incurred, where the other foundation 
acts as an umbrtlla organization for a number of bodies 
whose a.cti'Vities are exempt from or are not subject to tax 
and, solely for those bodies, performs services as tkfined in 
the aforesaid provision of the Sixth Directiw. 
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O.J. No.C 74 of 22.3.1988,p.14 

Reference for a preliminary ruling by the Finanzcericht 
Miinchen [Finance Court, Munich] (Third Senate) by 
judgment of that court of 9 December 1987 in the case 
of Dr Heinz Kuhne v. Fmanzamt Miinchen [Tax Office, 

Munich] Ill 

(Case 50/88) 

(88/C 74/23) 

Reference has been made to the Coun of Justice of the 
European Communities by a judgment of the Finanz
gericht Munchen (Third Senate) of_ 9 December 1987, 
which was received at the Court Regtstry on 16 February 
1988, for a preliminary ruling in the case of Dr He~nz 
Kuhne v. Finanzamt Munchen Ill on the followmg 
questions: 

I. How should Article 6 (2) of the Sixth Council 
Directive (77 /388/EEC) of 17 May 1977 (') on the 
harmonization of the laws of the Member States 
relating to turnover taxes - Common system of 
value added tax: uniform basis of assessment (OJ No 
L 145, 1977, p. 1) (hereinaher referred to as 'the 
Sixth VAT Directive') be interpreted? 
1. Does the conditional clause 'where the value 

added tax on such goods is wholly or partly 
deductible' 

(a) exclude only the taxation of private use in 
cases when input tax is not deductible on 
account of a tax-free use of the goods in the 
business (Article 15 (2) of the Umsatz
steuergesetz [Law on turnover tax] or on 
account of use of the goods other than for 
purposes of the taxable turnover of the 
taxable person (Article 17 (2) of the Sixth 
VAT Directive) or 

(b) does it also exclude such taxation when input 
tax is not deductible for other reasons, for 
example because of acquisition from a non
taxable person? 

If Question l (b) is answered in the affirmative: 

2. Is value added tax on goods partly deductible 
within the meaning of Anicle 6 (2) (a) of the 
Sixth VAT Directive when a taxable person may 
not deduct value added tax for the supply of the 
goods to him but may do so for services. or 
supplies which he has made use of or rece1ved 
from other businesses for the mainterpnce 
(repairs, servicing, etc.) or for the use (fuels, 
lubricants, etc.) of the goods? 

3. If Question 2 is answered in the negative: 

(a) Does the seco.nd sentence of Article 6 (2) 
allow Member States to make derogations 
only in the sense of refraining wholly or 
partly from taxing the use of goods within the 
meaning of Article 6 (2) (a), or 

(b) are they also authorized to tax such use irre
spective of whether the value added tax on the 
goods used is wholly or partly deductible? 

II. If Question 3 (a) is answered in the affirmative: 

1. Did the German legislature improperly transpose 
the Sixth VAT Directive into national law insofar 
as, by Article 1 (1) (2) (b) of the Umsatz
steuergesetz 1980, it levies value added tax on the 
use of goods forming part of the assets of a 
business even when the value added tax on such 
goods is not wholly or partly deductible? 

If Question 1 is answered in the affirmative: 

2. May a taxable person rely on Article 6 (2) (a) of 
the Sixth VAT Directive as interpreted by the 
European Court of Justice in the courts 
responsible for financial matters in the F<"deral 
Republic of Germany? 

(I) OJ No L 145, 13. 6. 1977, p. 1. 

III. If Que!.tion I ( 1) (a), (2) or (3) (b) is a~swered in t~e 
affirlTiative or Qu~stion II ( 1) or (2) ts answered an 
the negative: 
How should Article 11 (A) ( 1) (c) of the Si~th VAT 
Directive be interpreted? Does the cost constst of all 
the expenses incurred by the tax~ble person for the 
service or only of (a proportton of). the sums 
disbursed by him for supplies and servtces w th.e 
extent that the value added tax on these ts 
deductible? 

O.J. No.~ 188 du 25.7.1989,p.6 

JUDGMENT OF THE COURT 
(Sixth Chamber) 

of 27 June 1989 

in Case 50/88: (reference for a preliminary rulin& made 
by the Fmanz&cricht, Miinchen [Fmancc Court, Munich]: 
H. Kihnc v. Fma.ozamt Miiochcn III [Tax Office, 

Munich III] (') 

(VAT - T uation of private use of a busmess ar 
purclused secoDd-b1111d in dn:umstuces wbere rbe 

resimw proportion of rbe VAT was Dot tleductJ'ble) 

(89/C 188/07) 

(lAnguage of the case: G~Tm4n) 
(Provisional translation; the definitive translation will be 

published in Reports of Cases before the Court) 

C) OJ No C 74, 22. 3. 1988. 
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In Case 50/88: reference to the Court under Article 177 
of the EEC Treaty by the Finanzgericht MUnchen for a 
preliminary ruling in the proceedings pending before that 
court between H. Kuhne, Munich, and Finanzamt 
Mtinchen, Munich III - on the interpretation of Article 
6 (2) (a) of the Sixth Council Directive 77 /388/EEC of 
17 May 1977 on the harmonization of the laws of the 
Member States relating to turnover taXes - Common 
system of value-added taX: uniform basis of assessment 
(Official journal of the European Communities No L 145, 
1977, p. 1) - the Court (Sixth Chamber), composed of 
T. Koopmans, President of the Chamber, T. F. 
O'Higgins, G. F. Mancini, C. N. Kakouris and F. A. 
Schockweiler, Judges; F. G. Jacobs, Advocate-General; 
J.-G. Giraud, Registrar, gave a judgment on 27 June 
1989, the operative part of which is as follows: 

1. Article 6 (2) (a) of the Sixth Council Directive 
77/388/EEC on the harmonization of the laws of the 
Member States relating to turnover taxes - Common 
system of value added tax: uniform basis of assessment 
must be interpreted as precluding the taxation of the 
depreciation of business goods by reason of their private 
use where the value added tax on such goods was not 
deductible beCJJuse they were purchased from a 
non-taxable person; 

2. The reply given above is the same where, although the 
taxable person was not able to deduct the value added 
tax in respect of the supply of the goods to him, he was 
none the less able to deduct the value added tax on the 
goods or services which he sought and obtained from 
other taxable persons for the maintenance or use of the 
goods; 

3. The second sentence of Article 6 ( 2) of the Sixth 
Directive does not allow Member States to tax the 
private use of business goods where the value _added tax 
on such goods was not wholly or partly deductzble; 

4. Article 6 (2) of the Sixth Directive may be relied on by 
a taxable person before the courts of a Member State 
inasmuch as that provision precludes taxation of the 
private use of business goods where the value a:Jded tax 
on those goods was not wholly or partly deductJble. · 
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O.J. No.C 307 of 17.11.1987, p.10 

Action brought on 16 October 1987 by the Commission 
of the European Communities against the Italian 

Republic 

(Case 323/87) 

(87 /C 307 I 19) 

An acuon agamst the Italian Republic wa~ brought 
before the Court of Justice of the European 
Communities on I 6 October 1987 by the Commission of 
the European Communities, represented by Giuliano 
Marenco, a member of its Legal Department. acting as 
Agent, with an address for service in Luxembourg at the 
office of Georgios Kremlis, Jean Monnet Building, 
Kirchberg. 

The applicant claims that the Court should: 

Declare that, by imposing heavier taxation on alcohol 
distilled from sugar cane and products containing 
such alcohol than on alcohol and other spirits of 
agricultural origin, the Italian Republic has failed to 
fulfil its obligations under Article 95 of the EEC 
Treaty; 

- Order the defendant to pay the costs. 

Contentions and main arguments adduced in support: 

Once it has been established (as the Italian authorities 
acknowledge by implication) that the Italian provisions 
involve fiscal discrimination which is prohibited by 
Article 95 of the EEC Treaty, it is difficult to see how 
the existence of that mfringement can be influenced hy 
the considerations relied upon by the Italian authorities 
concernipg the allegedly inadequate level of Community 
aid for the distillation of wines, which is granted in the 
context of the common organization of the market in 
wme. 

0. J. No. C ·198 o ~ 3. 8.1989, p. 7 

JUDGMENT OF THE COURT 

of 11 July 1989 

m Case 3 2 3 I 8 7: Commission of the European 
Communities v. Italian Republic (') 

(Taxation of rum) 

(89/C 198/07) 

(Language of the case: Italian) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 323/87: Commission of the European 
Communities (Agent: Giuliano Marenco) against the 
Italian Republic (Agent: L. Ferrari Brovo, assisted bv 
Marcello Conti, Awocato dello Stato) - application fo'r 
a declaration that the Italian Republic has failed to fulfil 
its obligations under Article 95 of the EEC Treaty by 
taxing alcohol distilled from sugar cane and products 
containing such alcohol more heavily than other types of 
alcohol and other spirits of agricultural origin - the 
Court, composed of 0. Due, President, R. Joliet and 
T. F. O'Higgins, Presidents of Chambers, Sir Gordon 
Slynn, G. F. Mancini, F. A. Schockweiler,]. C. Moitinho 
de Almeida, G. C. Rodriguez Iglesias and M. Zuleeg, 
Judges; F. G. Jacobs, Advocate General; ]. A. Pompe. 
Deputy Registrar, acting for the Registrar, gave a 
judgment on 11 July 1989, the operative part of which is 
as follows: 

1. By taxing rum originating in other Member States more 
heavily than other spirits of agricultural origin, the 
Italian Republic has foiled to fulfil its obligations under 
Article 95 ofthe Treaty; 

2. The remainder of the application is dismissed; 

3. Tbe parties are ordered to bear their own costs. 

(') OJ No C 307, 17. 11. 1987. 
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O.J. No.C 116 of 3.5.1988,p.12 

Reference for a preliminary ruling by the Hoge Raad der 
Nederlanden by judgment of that court of 9 March 1988 
in the case of Wisselink en Co. BV against the Secretary 

of State for Finance 

(Case 93/88) 

(88/C 116/16) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Third 
Chamber of the Hoge Raad der Nederlanden [Supreme 
Court of the Netherlands] of 9 March 1988, which was 
t ecc:ived at the Court Registry on J 7 March 198 !\, for a 
preliminary ruling in the case of Wisselink Co. BV, 
Amsterdam, against the Secretary of State for Finance on 
the following questions: 

1. Do the provisions of the First, Second and Sixth 
Directives rreclude the levying of a special 

consumption tax on passenger cars whose main 
characteristics are as follows: 

the chargeable events are the supply of passenger 
cars in the Netherlands by manufacturers and the 
importation into the Netherlands of such cars, 

- the taxable amount is the amount which is, or 
would be, charged upon the sale of the car to a 
non-trader at the time of issue of the number 
plates, less the turnover tax included in that 
amount (Article 50 of the Law on Turnover Tax), 

however, for unused cars, that taxable amount is 
at least the catalogue price, being the selling price 
to the final consumer last recommended by the 
manufacturer or importer to his retailers at the 
time of supply or importation and for used cars a 
value derived therefrom (Article 25 of the 
abovemrntioned judgment), 

there is no right to deduct as provided for in 
Articles 2 and 15 of the Law on Turnover Tax, 
Article 11 of the Second Direcitve and Article 17 
of the ';ixth Directive. 

2. If so, must the conclusion be drawn that a taxable 
person may, pursuant to Article 17 of the Sixth 
Directive. deduct a special consumption tax on 
passenger cars borne by him in the way described in 
4.1 above C) from the tax he is liable to pay, even if 
the national legislation makes no provision for such a 
deduction? 

(') On the supply of the car to the appellant no consumption 
tax on passenger cars was levied or payable. The mentioning 
of special consumption tax on the invoice must be 
understood as meaning that the special consumption tax 
b:ied in respect of the importation of the car into the 
~erherbnds is one of the factors which determined the price 
chargeJ to the appellant and in that sense formed part of 
thJ.t pnce. 

O.J. No.C 207 of 12.8.1989,p.12 

JUDGMENT OF THE COURT 

of 13 July 1989 

in joined Cases 93/88 and 94/88 (references for 
preliminary rulings made by the Hogc Raad der Ncder· 
Ianden): Wisselink en Co BV and Others v. Staatssec-

retaris van Fin ancien ( ') 

(Firs~ second 2nd sixth dirrccives on turnover tax 
Sped:J consumption tax on passenger cars) 

(89/C 207 I 13) 

(Language of the case: Dutch) 

(Provisional translation; the definitive translation will be 
published in the Reports of C.2ses before tbe Court) 

In Joined Cases 93/88 and 94/88: references to the 
Court under the first and third paragraphs of Article 177 
of the EEC Treaty by the Hoge Raad der Nederlanden 
[Supreme Court of the Netherlands] for a prelirnmary 
ruling in the proceedings pending before that .:ourt 
between Wisselink en Co BV, Amsterdam, on the one 
hand, and Staatssecretaris van Financien, on the other, 
and between Abemij BV, Hart Bibbrig and Greeve BV. 
Sassenheim, constituting a single person for tax 
purposes, on the one hand, and Staatssecretaris \·an 
Financien, on the other, - on the interpretation of the 
First Council Directive (67/227 /EEC) of 11 April 1967 
on the harmonization of legislation of Member States 
concerning turnover tJ.>..eS e), the Second Council 
Directive (67 /228/EEC) of 11 April 1967 on the 
harmonization of legislation of Memher States 
concerning turnover taxes C) - structure and terms 0f 
application of the common system 0f Yalue added tax 
and the Sixth Council Directive (77 /388/EEC) of 17 
:Mav 1977 on the harmonization of the bws 1."~f the 
Me~ber States relating to turno,·er taxes - Cl)mmon 
svstem of value added tax: uniform basi~ of 
;ssessment (•) - the Court, composed of 0 Due, 

e1 OJ No C 116. 3. 5. 1%~. p. 12. 
e, OJ Englrsh Speci:d Ed1ti0n. J9o7. r- H 
(;J OJ English Spt·rill rd,ti,,n. 19o-. r It> 
(•l OJ No L HS. 13 6. 19:-7. r. 1. 

President, T. Koopmans and R. Joliet (Presidents of 
Chambers), Sir Gordon Slynn, G. F. Mancini, C. N. 
Kakouris, F. A. Schock"-·eiler, G. C. Rodriguez Iglesias 
and M. Diez de Velasco, Judges; J. Mischa, Advocate 
General; D. Louterman, Principal Administrator, a(ting 
for the Registrar, gave a judgment on 13 July 1989, the 
operative part of which is as follows: 

the pro-r.•isions of the first, second and sixth directi1-•es on 
turnover t.JX do noJ preclude the levying of a special 
consumption tax on passenger cars such as the Bijznndere 
Verbruiksbelasting '4.-'an Personenauto 's. 
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o.J. No.C 116 of 3.5.1988,p.12 

Reference for a prelimiaary rulin1 by the Hose Raad der 
Nederlanden by judJIDent of that court of 9 March 1 988 
in the case of Abemij BV, Hart Nibbrig en Greeve BV 

and Others against the Secretary of State for Fmance 

(Case 94/88) 

(88/C 116/17) 

Reference has been made to the Court of Justice of the 
European Communities by a judgment of the Third 
Chamber of the Hoge Raad der Nederlanden [Supreme 

Court of the Netherlands] of 9 March 198~. which was 
received at the Court Registry on 17 March 1988, for a 
preliminary ruling in the case of Abemij BV, Han 
Nibbrig en Greeve BV and Others, Sassenheim, against 
the Secretary of State for Finance on the following 
questions: 

1. Do the proviSions of the First, Second and Sixth 
Directives preclude the levying of a special 
consumption tax on passenger cars whose main 
characteristics are as follows: 

- the chargeable events are the supply of passenger 
cars in the Netherlands by manufacturers and the 
importation into the Netherlands of such cars, 

- the taxable amount is the amount which is, or 
would be, charged upon the sale of the car to a 
non-trader at the time of issue of the number 
plates, less the turnover tax included in that 
amount (Article 50 of the Law on Turnover Tax), 

- however, for unused cars, that taxable amount is 
at least the catalogue price, being the selling price 
to the final consumer last recommended by the 
manufacturer or importer to his retailers at the 
time of supply or importation and for used cars a 
value derived therefrom (:\nicle 25 of the 
abovementioned judgment), 

- there is no right to deduct as provided for in 
Articles 2 and 15 of the Law on Turnover Tax, 
Article 11 of the Second Directive and Article 17 
of the Sixth Directive. 

2. If so, must the conclusion be drawn that a special 
consumption tax on passenger cars, such as that 
which the appellant is liable to pay under Netherlands 
legislation on account of the importation of passenger 
cars in the period to which the case relates, may not 
be levied at all, or that it must be le\·ied on a different 
basis? 

O.J. No.C 207 of 12.8.1989,p.12 

JUDGMENT OF THE COURT 
of 13 July 1989 

in Joined Cases 93/88 and 94/88 (references for 
preliminary rulings made by the Hoge Raad der Neder
laoden): Wisselink en Co BV and Others v. Staatssec-

retaris van Fin ancien ( •) 

{.first, second ~nd sixth directives on turnover tax 
Special consumption tax on passengu c~rs) 

(89/C 107 I 13) 

{Language of the case: Dutch) 

(Provisional translation; the de.finiti1-·e translation u:dl be 
published in the Reports of Cases before the Court) 

In Joined Cases 93/88 and 94/88: references to the 
Coun under the first and third paragraphs of Article 177 
of the EEC T re:uy by the Hoge Raad der Nederlanden 
[Supreme Court of the Netherlands] for a preliminary 
ruling in the proceedings pending before that court 
between Wisselink en Co BV, Amsterdam, on the one 
hand, and Staatssecretaris Yan Financien, on the other, 
and between Abernij BV, Han Bibbrig and Gree,·e BV, 
Sassenheim, constituting a single person for tax 
purposes, on the one hand, and Sraatssecretaris van 
Financien, on the other, - on the interpretation of the 
First Council Directive (67 1227 /EEC) of 11 April 1967 
on the harmonization of legislation of Member States 
concerning turnover taxes C), the Second Council 
Directive (67/228/EEC) of 11 A.pril 1967 on the 
harmonization of legislation of Member States 
concerning turnover taxes C) - structure and terms of 
application of the common system of value added tax 
and the Sixth Council Directive (77/388/EEC) of 17 
May 1977 on the harmonization of the la\\'S of the 
Member States relating to turnover taxes - Common 
system of valut> added tax: uniform basis of 
assessment (•) - the Court, composed of 0. Due, 

C) OJ No C 116. :.. s ~~~~~. r- 12. 

(Z) OJ Engli~h Special Edtuon. 1967, p. 14. 
(') 0 J English Spectal Edition. I 0 o7, p. 16 

(•l OJ !\:o L 145. U. b. I 'J77. r 1. 

President, T. Koopmans and R. Joliet (Presidents of 
Chambers), Sir Gordon Slynn, G. F. Mancini, C. N. 
Kakouris, F. A. Schockweiler, G. C. Rodriguez Iglesias 
and M. Diez de Velasco, Judges; J. Mischo, Advocate 
General; D. Louterman, Principal :\dministrator, acting 
for the Registrar, gave a judgment on 13 July 1989, the 
operative pan of which is as follows: 

the pro•c;isions of the first, second and sixth directives on 
turnover tax do not preclude the /e"''Ying of a special 
consumption tax on passenger cars such as the Bijzondere 
Verbruiksbelasting van Personenauto 's. 
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O.J. No.C193 of 22.7.1988,p.11 

Reference for a prellmmary ruling by the Hejsteret by 
decision of that court of 21 June 1988 in the case of 

Skatteministerict Y. Morten Henriksen, Advokat 

(Case 173/88) 

(88/C 193/14) 

Reference has been made to the Coun of Justice of the 
European Communities by a decision of the Hejesteret 
[Supreme Coun] of 21 June 1988, which was received at 
the Coun Registry on 27 June 1988, for a preliminary 
ruling in the case of Skatteministeriet [Ministry for Fiscal 
Affairs] v. Morten Henriksen, Advokat on the following 
questions: · 

1. Should Article 13 B (b) of Council Directive 
77/388/EEC of 17 May 1977 on the harmonization 
of the laws of the Member States relating to turnover 
taxes (Sixth VAT Directive)(') be understood as 
meaning that tax liability on the letting of 'premises 
and sites for parking vehicles' also encompasses the 
letting of garages of the type in question in the case? 

2. If the above question is answered in the affirmativ.e, a 
clarification is requested as to whether the said Anicle 
is to be interpreted as meaning that the Member 
States are under a duty to subject the lening of 
garages of the type in question in the case to tax. 

. C) OJ No L 1_.5, 1977, p. t. 

O.J. No.C 207 of ~2.8.1989,p.13 

JUDGMENT OF THE COURT 
(Third Chamber) 

of 13 July 1989 

in Case 17 J/88: (reference for a preliminary ruling made 
by £l.te Hejesteret): Skatteministerict v. Monen 

Henriksen (') 

(Tumov~r tu- Exemption) 

(89/C 207 I 15) 

(Language of the case: Danish) 

(Provisional translation; the definitive translation will be 
published in the Reports of Cases before the Court) 

In Case 173/88: reference to the Court under :\nicle 
177 of the EEC Treaty by the H0jesteret [Danish 
Supreme Court] for a preliminary ruling in the 
proceedings pending before that court betv•een Skatte
ministeriet [Ministry for Fiscal Affairs] and Morten 
Henriksen - on the interpretation of Article 13 B t (b) 
of the Sixth Council Directive (77/338/EEC of 17 May 
1977) on the harmonization of the laws of the Member 
States relating to turnover taxes - common system of 
value added tax: uniform basis of assesment C) - the 
Court (Third Chamber), composed of F. Grevisse, 
President of the Chamber, J. C. Moitinho de Almeida 
and M. Zuleeg, Judges; F. G. Jacobs, Advocate Ge~eral; 
H. A. Ruhl,. Principal Administrator, for the Registrar, 
gave a judgment on 13 July 1989, the operative part of 
which is as follows: 

1. Article 13 B (b) of the Sixth Council Directive 
(77/388/EEC of 17 May 1977) must be interpreted as 
meaning that the expression . 'premises and site~ for 
parking vehicles• covers the lettmg of ali places deSigned 
to be used for parking vehicles, including closed garages, 
but that such lettings cannot be excluded from the. 
exemption in fovour of the 'leasing: or letting. oj 
immovable property' if they are closely lznked to f:ttangs 
of immovable property for another purpose wh1ch are 
themselves exempt from ·oalue added tax; 

2. Article 13 B (b) of the Sixth Council Directive 
(77/388/EEC of 17 May 1977) must be interpreted as 
meaning that Member States may not ex~mpt from va(ue 
added tax lettings of premises and Sites for parkmg 
which are not covered by the exemption pro·oided for in 
that provision, that is to say, those which are not closely 
linked to lettings of immovable property for another 
purpose which are themselves exempt from value added 
tax. 

(') OJ No C 193, 22. 7. 19SS. 
(') OJ No L 145, 13. 6. 1977, p. 1. 
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