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The Publisher’s Preface

Under the leadership of the publisher, Academy for Spatial Research and Planning
(ARL) the BSR INTERREG Il B Project “COMMIN — Promoting Spatial Develop-
ment by Creating COMmon MINdscapes” was executed during the time period of Sep-
tember 2004 until August 2007 by 28 partners from 11 different countries in the Baltic
Sea Region, including Belarus, Norway and Russia as non EU countries.
WWW.COMMIN.ORG contains all deliverables of that project encompassing more
than 5,000 printed pages with descriptions of 11 different planning systems, glossaries
of planning terms, fact sheets of planning examples and more. The information is given
in English and in the respective national language for most of the part.

The publication on hand was prepared after the COMMIN project was finalised. We
are happy to present an extraction of the COMMIN overall content covering only the
German information package. It could be considered to be the replacement of the simi-
lar document already published by ARL in 2002 entitled “Spatial Planning in Germany
— Structures and Concepts”. However, that former publication displayed the mere ex-
change on spatial planning between, at that time, only two countries having the objec-
tive of fostering the mutual linguistic understanding. In contrast, the present document
constitutes the outcome of a process involving 11 different systems, connotations and
backgrounds meeting altogether on a 12" level — the English language. All project part-
ners were aware of the fact that each translation requires a balancing act between legal
precision with regard to nationally defined terminology and communicable expressions
which could be understood by third parties the same way and, at the end, each such
translation is a question of definition power and of different senses for semantics.

The various parts of this document were compiled until December 2006. During the
elaboration time, later on until the COMMIN-Project was completed and the present
print publication was prepared federal and constitutive state acts concerning spatial
planning were permanently under discussion and they are going to be revised definitely.

For instance, the Federal Spatial Planning Act will be amended. In spring 2008 the
Federal Ministry for Transport, Building and Urban Affairs worked out a draft legisla-
tion text. The new Act is expected to come into force in 2009.

Besides the Federal Spatial Planning Act the German environmental legislation will
be changed, too. The major fields of environmental legislation presumably will be inte-
grated in a new ,,Environmental Code“. This project accompanies an amendment of
many environmentally relevant acts such as the Federal Immission Control Act, the Fe-
deral Water Act and the Federal Nature Conservation Act. Still it is uncertain when the
Environmental Code will come into force. Therefore legal modifications in this regard
have not been included in this glossary.

Anyway, as there is currently no other publication treating this subject in English it
will hopefully contribute not only to a better understanding of planning issues in Europe
but also to a transfer of information and knowledge with respect to the German planning
system. Being aware of differences between countries is a point of departure for the
mutual understanding process.

Academy for Spatial Research (ARL), August 2008
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Preface

Preface

At a time when Europe is growing together, cooperation between countries is becoming in-
creasingly necessary. One of the main reasons for pursuing transnational spatial development in
the Baltic Sea region is to attain a common understanding of the facts of planning.

The COMMIN project seeks to foster and develop this understanding and thus to establish
a common communication basis for the exchange of knowledge and experience. In past years,
most of the countries involved have modified existing planning law, or, in the countries that
joined the European Union in 2004, completely new planning systems have been established.
No overview of the current status of planning systems in Baltic Sea region countries was availa-
ble. It has therefore been the task of all eleven countries taking part in the COMMIN project to
prepare an account of basic institutional and spatial planning principles and to compile a glos-
sary of key concepts in spatial planning. The two products have been elaborated in the eleven
different languages and then translated into English to provide a basis for communication about
systems and concepts in the world of spatial and urban planning, and hence to promote mutual
understanding as a whole.

The participating countries tackled these tasks in very different ways, but it was everywhere
clear that no joint compendium comprising a description of the planning system and key plan-
ning concepts existed for all the countries of the Baltic Sea region. Many countries already had
basic materials, like the Akademie fiir Raumforschung und Landesplanung (ARL) binational
planning handbooks or an overview of formal planning instruments at the EU level produced by
the VASAB project (cf. http://vasab.leontief.net/). This was the basis on which the project could
be developed. In the interests of developing a common basis for communication, it was a parti-
cularly challenging task to provide not only a technically impeccable description of the complex
systems in each country but also to formulate it in language accessible to international planners
and to readers from outside the planning profession. However, comprehensibility proved an in-
creasing difficult problem. It was almost impossible to strike an acceptable balance between
a scientific account of the structure of government and administration and the entire planning
system and a readable, comprehensible description for the use of non-experts at home and ab-
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road. What exacerbated the problem was the virtual absence in Germany and other countries of
official translations for technical terms in spatial planning.

Particularly confusing for participating countries was the three-tier government system in
Germany, with not only the federal government at the national level and local government but
also the intermediate level of the constitutive states (Bundeslidnder), which exercise their own
state authority, as well as territorial and personal sovereignty. But this confusion is also a point
of departure for the understanding process.

The German text was prepared by a team comprising planners, lawyers, economists, and
administrative scientists. It required a balancing act between legal precision and communicable
classification.

Finally an editorial note: to keep a text already larded with information and notes as readable
as possible, we decided to use the masculine form in most cases. In principle, however mascu-
line also stands for feminine.

There is no treatment of this subject in English that is so up to date (status December 2006)
and we hope that it will contribute not only to understanding in Europe but also to the transfer
of information and knowledge within the country.

10



Part I — Constitutional System

I. Constitution, Government and Administration

1. Constitutional System

1.1.  General Description of the Constitutional System'

The constitution of the Federal Republic of Germany dating from 1949 is called the Basic Law
(Grundgesetz). It deals with a number of aspects, enumerates basic rights, and, in Articles 20ff,
lays the foundations of government. The fundamental structural principles of the Federal Repu-
blic of Germany are:

= federalism,
= democracy,
= the rule of law,

= the “social state” (government based on social justice).

Federalism

According to Article 20 (1) of the Basic Law, the Federal Republic of Germany is a democratic
and social, federal state.

The federal structure laid down by the constitution provides for statehood at two levels. The
federal state is composed of a central government (Bund) and a number of constitutive states
(Léander or Bundesldnder).? The states have united to form a Federation under the name Federal
Republic of Germany (Bundesrepublik Deutschland). The constitutions of the 16 constitutive
states of the Federation vest them with state authority and with territorial and personal sove-
reignty.® Apart from the tripartite, horizontal division of powers between legislature (law ma-
king), executive (government and subordinate administration), and judiciary (courts), state aut-
hority in the federal state is distributed between the Federation (Bund) and the member states
(Bundeslédnder).* The Basic Law assigns the exercise of state authority and the discharge of state
functions to the constitutive states of the Federation, except as otherwise provided or permitted
by the Basic Law itself Competence is deemed to lie with the states unless otherwise specified.’
The functions or powers of the Federation as central government are enumerated in the Basic
Law. In questions of competence, the Basic Law must always be consulted to ascertain whether
it assigns jurisdiction to the Federation in the field at issue. If this is not the case, the states alone
are competent.®

The Social State

Article 20 (1) and Article 28 (1) of the Basic Law address the social function as an explicit
objective of government. This “social” function is very broad in scope, requiring and inviting

1 Grundgesetz fiir die Bundesrepublik Deutschland of May 23rd, 1949 (BGBI. 1949, 1), amended by statute on August 28th,
2006 (BGBI. 12034).

Cf Badura, Staatsrecht, D, Rn. 69, 336

Cf Badura, Staatsrecht, D, Rn. 69, 336

Cf Badura, Staatsrecht, D, Rn. 69, 336

Cf Katz, Staatsrecht, Rn. 250

Cf Katz, Staatsrecht, Rn. 250

[© )RV IF UL N ]
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substantial legislative effort, since its satisfactory performance is strongly affected by changing
economic and political conditions. The “social state” principle alone cannot provide indepen-
dent justification for any subjective rights of the individual.” Social state rights can therefore not
be derived from the principle. The more specific constitutional directives drawing on the social
state provision can be called “rights” only in a general and non-technical sense. A number of
basic rights (Articles 6, 7, 12 (1), 9 (3) of the Basic Law) can be described as social state rights.
The Social Code — General Part — describes fundamental social policy goals as “tasks of the So-
cial Code” and lists a number of “social rights” to be addressed by statutory social services and
benefits (promotion of education and employment, social security, social assistance, etc.). The-
se social rights have no constitutional status; they summarise entitlements in areas dealt with by
social law and cannot in themselves found claims.®

Democracy

Article 20 (2) of the Basic Law gives a detailed description of popular sovereignty, the key
characteristic of the democratic state: “All state authority is derived from the people. It shall be
exercised by the people through elections and other votes and through specific legislative, exe-
cutive, and judicial bodies.”

In Germany, all state authority is derived either directly or indirectly from the people. In this
sense, the people are the sovereign in the state, and, so to speak, rulers over themselves. The
people, the “nation” exercise their authority directly by means of elections and other forms of
ballot. Beyond elections and other voting procedures, the people exercise their state authority
only indirectly through the institutions of the legislature, executive, and judiciary.” The prin-
ciple of popular sovereignty legitimates the exercise of all state authority by the people. This
means that government institutions must be constituted by popular election (e.g. the federal
parliament, the Deutscher Bundestag) or be put in office by elected representatives (e.g. the
Federal Chancellor, the head of government, who is elected by the Bundestag). At the federal
level, direct democratic procedures (plebiscites, referendums) have played no role, so that the
Federal Republic can be described as a representative democracy. '’

Article 20 of the Basic Law also stipulates the separation of powers. The separation of po-
wers is intended to provide constitutional limits to the exercise of power, and to ensure demo-
cratic representation and the rational discharge of functions.'' The aim is not to divide state
authority but the exercise thereof, and to distribute it among different institutions.'? Article 20
(2) sentence 2 of the Basic Law lists the classical lawmaking, executive, and judicial functions
of government and prescribes their exercise by special institutions, without at this point naming
them. Later constitutional provisions set forth the details."* Legislation is largely entrusted to
the Bundestag, executive powers to the Federal Government and the administration subordina-
ted to it, and judicial powers are vested in the courts.'

The institutions of the state are interlinked by a dense network of participatory and supervi-
SOry pOwers.

7 Cf Badura, Staatsrecht, D, Rn. 36

8 Cf Badura, Peter, Staatsrecht, D, Rn. 37

® Cf Badura, Peter, Staatsrecht, D, Rn. 6, 271f

10 Cf Katz, Staatsrecht, Rn. 142ff, 73ff

" Cf Maurer, Staatsrecht I. Grundlagen — Verfassungsorgane — Staatsfunktionen, Rn. 5.

2 Cf Maurer, Staatsrecht I. Grundlagen — Verfassungsorgane — Staatsfunktionen, 379 Rn. 1
13 Cf Maurer, Staatsrecht I. Grundlagen — Verfassungsorgane — Staatsfunktionen, Rn. 13
Cf Maurer, Staatsrecht I. Grundlagen — Verfassungsorgane — Staatsfunktionen, Rn. 13
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Federal Republic of Germany
(Bundesrepublik Deutschland)

states
(Lander)

13 ‘area’ states 3 ‘city’ states
(Flachenlander) (Stadtstaaten)
Berlin, Hamburg, Bremen

22 administrative districts
(Regierungsbezirke)

323 counties 116 county-free cities
(Landkreise) (NENIEENS )]

ca. 12.500
municipalities belonging to a

county
(kreisangehorige Gemeinden)

111 planning regions
(Planungsregionen)

Figure I.1: Administrative structure in Germany (own illustration)

13
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The Rule of Law
Article 20 (4) of the Basic Law names key elements in the principle of the rule of law:

“The legislature shall be bound by the constitutional order, the executive and the judiciary by
law and justice.”

The Basic Law details the rule of law in numerous individual provisions. These provisions
give expression to the fundamental objectives of the rule of law, the safeguarding of personal
freedom, and the subjection of state authority to the law."

Public administration must not violate valid law (constitution, statutes, ordinances) and must
conform with prevailing legal principles. At the same time, administration requires a basis in
law,'® precisely defining and limiting the powers of administrative authorities, for all measures
that encroach upon the freedom of the citizen. The principle of “proportionality” comes to bear
in this connection. It requires that civic liberties be not excessively restricted; that the purposes
of government and the means chosen to achieve them must be proportionate.'” All public autho-
rities are bound by these principles in performing their functions.

The judiciary is the third branch of government. The arrangements for the administration of
justice and the extent of individual legal protection are yardsticks for the rule of law. Article 19
(4) of the Basic Law states: “Should any person’s rights be violated by public authority, he may
have recourse to the courts.” It is the task of the judiciary to reach binding and impartial deci-
sions through special procedures in the event of legal dispute or violation of the law.'® In the
Federal Republic, the judiciary is divided into five, independent court systems: ordinary courts
(civil and criminal), administrative courts, social security courts, finance courts, and labour
courts. Each system is differently structured. Jurisdiction is divided between the Federation and
the states; the supreme courts in each system are federal courts, while all lower courts are state
courts (cf chapter 1.2.2)."°

Safeguarding the Structural Principles of the Constitution

The principles laid down by Article 20 of the Basic Law (federalism, social state, democra-
cy, and the rule of law) cannot be changed by legislation. This also applies for the protection
and recognition of human dignity and for the subordination of government to the basic rights
enumerated in the Basic Law (Article 1). These constitutional principles are core components
of the Basic Law, and, according to Article 79 (3), cannot be modified even by constitutional
amendment (so-called “perpetuity clause”).?

1.2. The History of the Constitutional System

19th Century

The concept of the rule of law (Rechtsstaat) entered the political discourse in the first half of the
19th century and has since played a key role in German legal and constitutional history. In the
mid-19th century, the middle-class constitutional movement led to the introduction of constitu-
tions pledging the rule of law in almost all the countries of Germany. They promised:

= the recognition of civic liberties,

15 Cf Katz, Staatsrecht, Rn. 162, 84

16 Cf Katz, Staatsrecht, Rn. 189ff, 93ff
17" Cf Katz, Staatsrecht, Rn. 205ff, 102ff
18 Cf Badura, Staatsrecht, D, Rn. 62

19 Cf Katz, Staatsrecht, Rn. 516f, 254

20 Cf Katz, Staatsrecht, Rn. 134, 67
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= equality before the law,
= the involvement of representatives of the people in legislation and
= independent courts.

Unlike the rule of law, democracy made no decisive headway in the 19th century. The middle
classes proved too weak to assume the dominant role in government: the first constitution of the
Germans, the “German Imperial Constitution” was adopted on 27 March 1849 by the National
Assembly meeting in St. Paul’s Church in Frankfurt.?' It was the product of the democratic and
liberal movement, which sought to achieve the national unity of the German people by parlia-
mentary means. The king of Prussia, Frederic William IV, was elected German emperor by the
National Assembly. But he never accepted this election, since he regarded himself as a ruler by
the grace of God.?? The March Revolution of 1848 failed to produce any constitution that came
into force.”

The middle classes made a compromise with the traditional foundations of monarchical go-
vernment. Under the system of constitutional monarchy, the middle classes waived political
leadership in government, and in so doing safeguarded their economic and social interests. The
political core of constitutional monarchy is the sharing of legislative power between the mo-
narch, an upper chamber primarily representing corporative interests and the nobility, and a
lower, popularly elected chamber.?* Because suffrage for the lower house was not equal but
depended on property status (three class franchise), the predominance of the propertied classes
was secured in parliament and legislation. By the end of the 19th century, the demand of the
middle class that the monarch should be bound by the law was met. This found expression in
the concept of the lawfulness of the administration.

Not until 1871 did Bismarck found the German nation-state as a federation of German prin-
ces. This Empire, a constitutional monarchy, came to an end in the aftermath of defeat in World
War I and the revolution of 1918/19.%

Weimar Republic (1919-1933)

As a consequence of these events, government was established on the basis of a different politi-
cal principle, the sovereignty of the people.?

On 31st July 1919, the empire became a parliamentary, democratic republic, the so-called
Weimar Republic, by adoption of the “Constitution of the German Empire.” It was given this
name because the explosive situation in Berlin obliged the newly formed national assembly to
meet in Weimar.?’ This renewed attempt to turn Germany into a liberal and democratic country
met with considerable resistance from the very outset. In many cities, workers’ and soldiers’
councils formed. It was a time of political radicalism and economic crisis.

Parliamentary democracy was sickly from the start. Any provision of the constitution could
be amended by a two-thirds majority. Even basic rights could be abolished by this means. The
unsettled political conditions caused by, among other things, the Versailles Treaties, the Great
Depression of 1929 and the consequent mass unemployment turned many people away from
democracy,”® strengthening the growth of radical, extremist parties (especially the NSDAP).

2l Cf Badura, Staatsrecht, A, Rn. 25, 28

22 Cf Katz, Staatsrecht, Rn. 79, 33f

2 Cf Maurer, Staatsrecht I. Grundlagen — Verfassungsorgane — Staatsfunktionen, 26
2 Cf Katz, Alfred, Staatsrecht, Rn. 83, 35

2 Cf Badura, Staatsrecht, A, Rn. 26, 28f

2 Cf Katz, Staatsrecht, Rn. 88, 37

27 Cf Badura, Staatsrecht, A, Rn. 27, 29f

2 Cf Katz, Staatsrecht, Rn. 92, 39f
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From 1930 onwards, the parliament (Reichstag) was dissolved a number of times, and there were
only minority governments, which ruled with the aid of the Reichspresident’s extraordinary po-
wers.”

The Third Reich (1933-1945)

These developments bear a major part of the blame for the demise of the Weimar Republic and
the establishment of the Third Reich on 30th January 1933. The Act to Remedy the Distress of
the People and the Empire (Enabling Act) passed on 24th March 1933 by the Reichstag em-
powered the government to make laws without the participation of parliament (Articles 1 and
2).% In effect, it transferred legislative power to the executive, abolishing the principle of the
separation of powers.*! On the basis of the Gleichschaltung Act, federal and state governmental
organisation was forcibly coordinated, the principles of the Enabling Act were extended to the
states, and the “Fiihrer principle” was imposed at all levels.*> The death of Reichspresident Hin-
denburg on 2nd August 1934 finally paved the way for Hitler to introduce a totalitarian regime,
since the powers of the president devolved to him as chancellor.* In the field of foreign policy,
the following developments took place: in 1933 Germany left the League of Nations; in 1934
it unilaterally denounced the limitation of armaments imposed by the Treaty of Versailles. In
1936 the Rhineland was occupied, and Austria and the Sudetenland annexed in 1938.** With the
German invasion of Poland on 1st September 1939, the Second World War began. It ended with
Germany’s capitulation on 7th/8th May 1945 and the fall of the National Socialist dictatorship.

After 1945

Capitulation did not lead to the extinction of the German Empire but only to the complete mi-
litary defeat of Germany?. In the Berlin Declaration and Potsdam Agreement of June/August
1945, supreme authority was transferred to the supreme commanders of the four victorious
powers, the United States of America, the Soviet Union, the United Kingdom, and France over
their respective zones and to the Allied Control Council, composed of the four commanders-
in-chief, for the whole of Germany.*®* Owing to political differences with the Western powers,
the Soviet Union ceased collaboration on the Allied Control Council in the spring of 1948
The establishment of the West German state proceeded step by step. After the West German
zones had amalgamated economically in January 1947 to form the Bi-Zone and in March 1948
to constitute a Tri-Zone, the eleven state premiers were called upon in July 1948 to convene a
national assembly and draft a constitution.

The constitution of the Federal Republic was to be designed to exclude any rejection of the
rule of law. Binding all state authority to the law was no longer to mean solely that it was bound
by statutary law: legislation itself was to be bound by certain supreme legal principles.

A 65-member assembly elected by the state parliaments (Landtage), the so-called Parliamen-
tary Council, drafted not a constitution but a Basic Law, since they feared that the division of
Germany would be consolidated constitutionally if the term constitution was used. Agreement
was thus reached on a provisional arrangement.* The Basic Law was created in rejection of the
Weimar constitution, drawing on tried and tested, earlier German and European constitutional

2 Cf Der Brockhaus in einem Band:976
0 Cf Katz, Staatsrecht, Rn. 93

31 Cf Katz, Staatsrecht, Rn. 93

2 Cf Katz, Staatsrecht, Rn. 93

3 Cf Badura, Staatsrecht, A, Rn. 28, 31f
34 Cf Der Brockhaus in einem Band, 617
35 Cf Katz, Staatsrecht, Rn. 125

3 Cf Katz, Staatsrecht, Rn. 125

37 Cf Katz, Staatsrecht, Rn. 125

3 Cf Katz, Staatsrecht.69ff
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traditions and introducing important new elements.** Despite some differences of opinion, it
was signed by the minister presidents of the states in the three Western zones of occupation on
23rd May 1949.%

1.3. Basic Principles of the Political and Administrative System*!

The democratic principle calls for general legitimation of all state authority by the people.
The people exercise their state authority directly by means of elections and other forms of bal-
lot. Apart from elections and other ballots, the people exercise state authority only indirectly
through the institutions of the legislature, the executive, and the judiciary. Thus, in keeping with
the tenets of indirect, representative democracy, the German people delegate their sovereignty
to the legislature and executive for a limited period and subject to revocation.

The principle of the rule of law requires all government action to be bound by law and justi-
ce. The crux of this principle is the (horizontal) separation of powers: the functions of govern-
ment are assigned to the institutions of the legislature, executive and judiciary. This renders any
abuse or arbitrary use of state power more difficult. The Basic Law places particular weight on
the judiciary. This is evident in the status of the Federal Constitutional Court as supreme consti-
tutional body, in the comprehensive guarantee of recourse to law provided by Article 19 (4) of
the Basic Law, in the independence of judges, and in their strict commitment to the law.*

The social state principle requires government to establish equality of opportunity and social
equity, and hence to protect the socially weak.* There is therefore a far-reaching network of social
security legislation, encompassing, for example, the provision of security in the event of illness,
accident, and old age, and the provision of child, housing, and unemployment benefits. Encroach-
ment on basic rights is possible in the interests of implementing the social state principle.

The federalism principle is realised by distributing state authority between the constitutive
states and the Federation. This principle of the vertical separation of powers, which contrasts
with that of the unitary state, is crucial in understanding the structure of government and admini-
stration in Germany. The distribution of state authority in Germany between the Federation and
the 16 individual states means that not only the Federation itself but also the constitutive states
possess statehood. The distribution of functions between the overall state (Federation) and mem-
ber states must be fully specified by the Basic Law.* The states accordingly have no static and
immutable catalogue of functions and competencies, but they do have a genuine core of vested,
non-derived powers, which include certain areas of legislation (e.g. cultural affairs).* Within the
framework of the federal constitution, the states have limited sovereign powers in certain areas,
which they exercise through their own legislative, executive, and judicial systems. Most legis-
lation is in the hands of the Federation, whereas the states are primarily responsible for admini-
stration. The federalism principle, in other words, the construction of the federal territory out of
autonomous states with their own constitutional orders, is of crucial importance for spatial struc-
ture and development in Germany, since, unlike in centralised, unitary countries, this system
lends greater weight to regional particularities and initiatives, and favours the development of
numerous economic, cultural, and political centres, as well as more balanced spatial structures.
The relationship between the Federation and the states has been reorganised with respect to le-
gislative competence under the so-called “federalism reform™ (cf details in chapter 1.2.2).

3 Cf details in Katz, Staatsrecht, Rn. 126

40 Cf Pétzsch, Die deutsche Demokratie: 10ff

4 Cf ARL (ed.), Planungsbegriffe in Europa, Deutsch-Schwedisches Handbuch der Planungsbegriffe, 157f
42 Cf Katz, Staatsrecht, Rn. 509

4 Cf Badura, Staatsrecht, D, Rn. 35, 301

4 Cf Katz, Staatsrecht, Rn. 243

4 Cf Katz, Staatsrecht, Rn. 243

46 Cf Gesetz zur Anderung des Grundgesetzes of August 28th, 2006, BGBI. 1 2034
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2. The Political System

2.1. General Description of the Political System

As the preceding sections have shown, the Basic Law specifies representative democracy as
the organising principle for government in the Federal Republic of Germany. State authority is
not exercised directly by the people; they delegate it to elected, representative or parliamentary
bodies.*” At the federal level, the parliamentary body is the Federal Diet (Bundestag), in each
state the state diet (Landtag), in counties the county council (Kreistag), in cities the city council
(Stadtrat), in municipalities (Gemeinden) the municipal council (Gemeinderat).

These assemblies enjoy particular legitimacy, since they are the constitutional bodies directly
chosen by the people.* The Deutscher Bundestag elects the Federal Chancellor, each Landtag
elects the minister president of the given state. At the local government level, arrangements
differ considerably depending on the applicable local government constitution.*” But what they
all have in common is that the representative body (by whatever name it is known, Gemeinde-
rat, Gemeindevertretung, or Rat) is elected by the citizenry. Under the North German council
constitution, for instance, the council is competent in all matters. It chooses its chairman, usu-
ally with the title of mayor (Biirgermeister) and the chief executive (Gemeindedirektor), who
heads the administration. Under the South German council constitution, by contrast, both the
council and the mayor are directly elected. The mayor is ex officio chairman of the council and
head of the municipal administration as a public authority. *

Article 20 of the Basic Law stipulates the separation of legislature, executive, and judiciary.
Over the past 50 years, the accent in relations between executive and legislature has shifted
from a separation of powers to an “interlinkage of powers.”"' Apparently, the traditional tasks
of government — defining government policy at the highest level and governing the country
— are now, so to speak, carried out jointly by parliament and government.’* Nevertheless, the
classical tension between parliament and government persists to a certain degree in discharging
governmental functions.® However, in constitutional reality, this dualism has clearly been more
and more displaced by political cleavage between government/governing coalition and opposi-
tion.™

The power of the Federal Government is checked and controlled by:
= the opposition in the Bundestag,

= the federalism principle with the distribution of government functions and powers between
federal, state and local government,

= the independent judiciary, especially the powers of the Federal Constitutional Court (Bun-
desverfassungsgericht) and

= public opinion.*

47 Cf Katz, Staatsrecht, Rn. 149, 76

4 Cf Katz, Staatsrecht, Rn. 149, 76

4 The arrangements in force in non-city states include the North German and South German council constitutions (Ratsver-
fassung), the collegiate executive constitution (Magistratsverfassung), and the mayoral constitution (Biirgermeisterverfas-
sung).

Cf details in Bundesakademie fiir 6ffentliche Verwaltung im Bundesministerium des Innern, Bonn/Bayerische Verwal-
tungsschule (eds.), Kommunale Selbstverwaltung. Handbuch der Internationalen Rechts- und Verwaltungssprache.

31 Cf Katz, Staatsrecht, Rn. 399

32 Cf Katz, Staatsrecht, Rn. 399

3 Cf Katz, Staatsrecht, Rn. 399

3% Cf Katz, Staatsrecht, Rn. 399

3 Cf Potzsch, Die deutsche Demokratie, 67ff
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2.2. The Federal Level of the Political System
The constitutional bodies or institutions of the Federal Republic of Germany are:

= the Federal Diet (Deutscher Bundestag),

the Federal Council (Bundesrat),

the Federal President,

the Federal Government and

the Federal Constitutional Court.

Deutscher Bundestag (Federal Diet)

The Deutscher Bundestag is the parliament of the Federal Republic of Germany. It represents
the German people in the exercise of state authority. It is the supreme popular representative
body of the Federal Republic of Germany.

The Bundestag is elected by direct universal suffrage in a free and secret ballot for a four-year
term. It has a statutory membership of 598.7° As a rule, members of the Bundestag are organised
in parliamentary groups (Fraktionen). The term is applied to a grouping of all the members of
parliament who belong to one political party. A parliamentary group currently consists of at
least 30 members.’” The parliamentary work of the Bundestag is characterised by a division of
labour. Much parliamentary work takes place in committees. The present, 16th Bundestag has
22 standing committees.> The job of these committees is to discuss bills and other initiatives,
and thus to prepare the decisions of the Bundestag. In addition to the standing committees,
which are constituted at the beginning of the legislative period, there are ad hoc committees set
up from time to time for a special purpose, which are dissolved once that purpose has been ful-
filled (e.g. committees of inquiry).

Membership of the committees is determined by the parliamentary groups in proportion to
their numerical strength. Parliamentary groups prepare committee work in internal working
circles and groups. ¥

The Bundestag chooses its president and vice-presidents from among its members (Article
40 (1) sentence 1 of the Basic Law). They form the Presidium of the Bundestag. The Council
of Elders is composed of the Presidium and a further 23 members. It liaises between Presidium
and parliamentary groups. The functions of the Bundestag President include representing the
Bundestag, organising its business, and exercising proprietary and police powers.

The Bundestag elects the Federal Chancellor, exercises parliamentary control over the Fe-
deral Government, adopts the budget, and controls finances.

The Bundestag is the legislative body at the federal level. The legislative powers of the Fede-
ration and the states, as well as the requirement of Bundesrat assent for certain legislation were
reorganised in the course of the so-called “federalism reform” in 2006.°° The main changes
include:

= the abolition of framework legislation (Article 75 of the unamended Basic Law),

= reorganisation of the catalogue of the Federation’s exclusive legislative powers,

3 Cf Stein/Gotz, Staatsrecht, 75

57 Cf Badura, Staatsrecht, E Rn. 33

3 Cf Potzsch, Die deutsche Demokratie, 571f

3 Cf Stein/Gotz, Staatsrecht, 75

% Grundgesetz fiir die Bundesrepublik Deutschland of May 23rd, 1949 (BGBI. 1949, 1), amended by statute on August 28th,
2006 (BGBI. 12034).
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= reorganisation of the catalogue of concurrent legislation in conjunction with a reduction
in the area of application of the requirements clause under Article 72 (2) of the Basic Law
and introduction of a derogation clause in certain areas of legislation,

= abolition of the assent rights of the Bundesrat pursuant to Article 84 (1) of the Basic Law
and introduction of new cases requiring assent to federal legislation involving considerable
costs for the states (Article 104a (4) of the Basic Law).®!

Article 73, points 1 to 14 of the Basic Law lists the areas in which the Federation has exclu-
sive legislative powers to regulate matters uniformly for all states. The main fields are foreign
affairs; defence; border protection; currency, money, and coinage; matters relating to the re-
gistration of residence or domicile and to identity cards; air transport; and protection against
international terrorism.®* Article 72 (1) of the Basic Law gives the states the right to pass laws
in matters of concurrent legislation as long as and to the extent that the Federation does not
exercise its legislative powers. Among the pertinent areas listed under Article 74, points 1 to
33, are civil law, criminal law, economic and labour law, real property transactions, land law
(except for laws respecting development fees), the law relating to housing benefit, the regula-
tion of assistance with old debt, road transport, waste disposal, clean air and noise abatement,
nature conservation and landscape management, spatial planning, civil service law, as well as
admission to higher education, and higher educational degrees. While under the old legal con-
ditions, the Federation had to furnish evidence of the necessity for regulation by federal law in
all matters of concurrent legislation, the proof required under Article 72 (2) of the Basic Law
(unamended) now applies only to matters listed in Article 74 (1) points 4, 7, 11, 13, 15, 19a, 20,
22,725, and 26 of the Basic Law (unamended). If the Federation exercises its right of concurrent
legislation, the states may legislate for deviating arrangements in the areas listed in Article 72
(3) points 1 to 6. They include spatial planning, land distribution, as well as nature conservation
and landscape management (except for the general principles of nature conservation, the law
relating to species conservation or marine nature conservation).

Bundesrat (Federal Council)

Through the Bundesrat or Federal Council, the states participate directly in the decision-making
and legislative processes of the Federation (“Chamber of the States”). The federalism principle
requires a governmental institution that both defends the interests of the constitutive states in
the political and legislative decisions of the Federation and acts as a mediator and intermediary
institution between the Federation and the states.®® The Bundesrat is composed of members of
state governments. Depending on their population, the 16 states delegate between three and six
members to the council (Article 51 of the Basic Law). The minister presidents and ministers of
the respective states can be members of the Bundesrat.** From the city states of Berlin, Ham-
burg, and Bremen, mayors and senators may be delegated. State secretaries can be members
of the Bundesrat if they have cabinet rank. The votes of each state government must be cast en
bloc. In contrast to members of the Bundestag, who exercise a free mandate, members of the
Bundesrat are bound by the instructions of their state government and can be instructed on how
to vote (imperative mandate).

The minister presidents of the states are each elected President of the Bundesrat in turn for a
period of one year. His duties include convening and chairing plenary sessions. The President
of the Bundesrat deputizes for the Federal President (Article 57 of the Basic Law).

" Cf Bundesregierung, Bericht iiber die Auswirkungen der Foderalismusreform auf die Vorbereitung von Gesetzentwiirfen

der Bundesregierung und das Gesetzgebungsverfahren.
92 Cf Katz, Staatsrecht, Rn. 425, 214
9 Cf Katz, Staatsrecht, Rn. 369, 188f
% Cf Katz, Staatsrecht, Rn. 375, 190
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The Presidium of the Bundesrat includes the President and three vice-presidents. The main
tasks of the Presidium are the annual preparation of the budget and decision making on certain
internal matters unless they are the concern of the plenum.

As in the Bundestag, much of the actual work of the Bundesrat is carried out in committees.
For this purpose, the Bundesrat has set up 16 functional committees grouping the relevant mini-
sters from each of the states.®

The constitutional status and importance of the Bundesrat is grounded essentially in its legis-
lative rights, since certain laws require its assent. The Basic Law stipulates what categories of
law are concerned. They include:

= Jaws amending the constitution, which require a two-thirds majority;

= federal laws dealing with government liability and with the status rights and duties of ci-
vil servants of the states, local authorities and other corporations under public law, and of
judges in the states, with the exception of matters concerning careers, remuneration and
pensions and related benefits (Article 74 (2) as amended);

= federal legislation regulating administrative procedures of the states without derogation
options (Article 84 (1) sentences 5 and 6 of the Basic Law as amended; where derogation
is possible and a state has adopted diverging provisions pursuant to Article 84 (1) sentence
2 of the Basic Law as amended, such provisions come into effect at the earliest six months
after promulgation unless otherwise provided with the assent of the Bundesrat (Article 84
(1) sentence 3 of the Basic Law as amended;

= general administrative rules of the Federal Government (Article 84 (2) of the Basic Law;

= federal legislation that commits the states to cash and non-cash expenditures or compara-
ble services for third parties, which is to be implemented by the states in their own right or
on behalf of the Federation (Article 104a (4) as amended).

With respect to other legislation, the Bundesrat may enter an objection to a law adopted by
the Bundestag, which can be overruled by a majority of the members of the Bundestag. If the
Bundesrat adopts the objection by a majority of at least two thirds of its votes, its rejection by
the Bundestag requires a two-thirds majority, including at least a majority of the members of
the Bundestag (Article 77 (3) and (4) of the Basic Law).

The Bundesprisident (Federal President)

The Federal President is the head of state of the Federal Republic of Germany and represents
the country at international law vis-a-vis other countries; foreign policy itself, however, is in
the hands of the Federal Government.*®® Although the Federal President’s functions are predo-
minantly ceremonial, his neutral position allows him to help reconcile political interests and
provide the citizens with guidance on socio-political issues.®’

Apart from his ceremonial and external representative duties, the Federal President exercises
certain other rights. However, he may do so only in collaboration with other constitutional in-
stitutions. His instructions and orders are valid only with the assent of the Federal Chancellor or
the competent federal minister. They assume full political responsibility. The Federal President
himself bears no direct responsibility. This applies with regard to:

= the signing of laws,

% Cf Potzsch, Die deutsche Demokratie, 2004, 70ff
% Cf Badura, Staatsrecht, E Rn. 86, 508
97 Cf Katz, Staatsrecht, Rn. 384, 195f
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= the appointment of federal ministers,

= the appointment of federal judges, federal civil servants, officers and non-commissioned
officers and

= the prerogative of pardon.®®
The Federal President may act independently only in situations of crisis:

= [f a candidate for the chancellorship fails to obtain an absolute majority on the third ballot,
gaining only a simple majority, the Federal President may appoint him/her or dissolve the
Bundestag to enable a new general election (Article 63 (4) of the Basic Law).

= If the Federal Chancellor obtains no majority on a vote of confidence, the Federal Presi-
dent may dissolve the Bundestag on the proposal of the Federal Chancellor.®

The Federal President is not directly elected by the people but by a Federal Assembly (Bun-
desversammlung) convened for this purpose alone. It consists of the members of the Bundestag
and an equal number of members elected by the parliaments of the states on the basis of propor-
tional representation (Article 54 (2) of the Basic Law). These delegates need not be members of
a Landtag.” The 12th Federal Assembly, which met on May 23rd, 2004 and which elected the
incumbent Federal President, had a membership of 1205.”' Any German who is entitled to vote
in Bundestag elections and has attained the age of forty may be elected Federal President (Arti-
cle 54 (1) of the Basic Law). The person receiving the votes of a majority of the members of the
Federal Assembly is deemed elected. If after two ballots no candidate has obtained such a ma-
jority, the person who receives the largest number of votes on the next ballot is elected (Article
54 (6) of the Basic Law). He is appointed for a term of five years. Reelection for a consecutive
term is permitted only once (Article 54 (2) of the Basic Law).

Bundesregierung (Federal Government) and Bundeskanzler (Federal Chancellor)

Executive power is vested in the Federal Government.”? The Federal Government handles the
governmental and political business incumbent on the Federation.”

The action of the Federal Government is determined by three principles laid down by Arti-
cle 65 of the Basic Law:

= ¢ the chancellor principle,
= ¢ the departmental principle and
= ¢ the collegial principle.”™

The Federal Government consists of the Federal Chancellor and the federal ministers. The
Federal Government is a collegial body in which the Federal Chancellor occupies a prominent
position because he or she determines and bears responsibility for the general guidelines of
policy. This power lends the Chancellor the leading role in the cabinet, since he cannot be out-
voted by a majority in the cabinet (chancellor principle).” Federal ministers manage the area
of responsibility assigned to them independently and on their own responsibility within the fra-

% Cf Katz, Staatsrecht, Rn. 385ff, 196f

% Cf Badura, Staatsrecht:506 E Rn. 81

70 Cf Badura, Staatsrecht, Rn. 382, 194f

"I Cf Fehndrich, Martin, Die 12. Bundesversammlung 2004, www.wahlrecht.de/lexikon/ bundesversammlung-2004.html,
31.07.2006

2 The concept “executive power” is not to be understood in the narrow sense of merely carrying out laws but in a broader
sense as the sum of governmental and administrative activities. Cf Katz, Staatsrecht, Rn. 396, 200

73 Cf Badura, Staatsrecht, E Rn. 89, 509f

7+ Cf Katz, Staatsrecht, Rn. 408, 205

75 Cf Badura, Staatsrecht, E Rn. 90, 510
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mework of the government policy guidelines set by the Chancellor (departmental principle).”
The Federal Minister of Transport, Building, and Urban Development is responsible for spatial
planning at the federal level.

The Federal Chancellor is elected by a majority of the members of the Deutscher Bundestag.
If after two ballots no candidate has obtained a majority, the candidate winning the highest
number of votes is elected. If the absolute majority is not obtained on the third ballot, the Fe-
deral President may dissolve the Bundestag and call new elections if he does not see fit to ap-
point the candidate thus elected. Federal ministers are appointed and dismissed by the Federal
President upon the proposal of the Federal Chancellor.

The Federal Chancellor is accountable to the Bundestag. The Bundestag may express its lack
of confidence in the Federal Chancellor only by electing a successor by the vote of a majority
of its members and requesting the Federal President to dismiss the Chancellor. The Federal Pre-
sident must comply with the request and appoint the person elected (Article 67 (1) of the Basic
Law). This process is termed a constructive vote of no confidence.

Bundesverfassungsgericht (Federal Constitutional Court)

The Federal Constitutional Court is both an independent constitutional body and part of the ju-
diciary with competence for constitutional and international law. Its chief responsibilities are to
assess the compatibility of federal and state law with the Basic Law, to decide conflicts between
federal institutions or with the states, and to hear constitutional appeals brought by citizens or
local authorities.”” The work of the Federal Constitutional Court contributes to enhancing the
reputation and effectiveness of the free democratic basic order, especially in enforcing basic
rights. The decisions of the Federal Constitutional Court are binding on the constitutional insti-
tutions of the Federation and the states and on all courts and public authorities (Article 31 (1) of
the Basic Law). Types of proceeding before the courts include constitutional appeal, concrete
and abstract judicial review, inter-institutional disputes, disputes between the Federation and
the states, and competence surrogation with respect to concurrent legislation.

The court is composed of two senates and six chambers with differing substantive compe-
tence. The Federal Constitutional Court consists of federal judges. Half the members of the
court are chosen by the Bundestag and half by the Bundesrat. They may not be members of the
Bundestag, of the Bundesrat, of the Federal Government, or of any of the corresponding insti-
tutions of a state. (Article 94 (1) of the Basic Law). They are appointed for a single term of 12
years. There is an age limit of 68 years. The judges wear scarlet robes with a white jabot.

The seat of the Federal Constitutional Court is Karlsruhe.

2.3. The State Level of the Political System

In keeping with the federal principle of government, the states have their own constitutions
and territories, as well as independent state power encompassing legislature, executive, and
judiciary.” The federal principle is among the inviolable constitutional principles in Germany.
However, the number and boundaries of states can be modified. The national territory can be

76 Cf Katz, Staatsrecht, Rn. 410, 206

77 Cf Badura, Staatsrecht, H Rn. 50, 692

8 The common structure of the COMMIN Project provides for a description of the “regional level” of the political system in
chapter 1.2.3. It should be noted that the states (Bundesldnder, Linder) are regions for European purposes (e.g. as EFRE
programme areas (NUTS 1)), but, unlike regions in other European countries, they possess statehood, so that in German
linguistic usage they cannot be referred to as regions. However, the concept Region is used in Germany for the planning
areas subject to regional planning. These planning regions are situated between states and counties. There are considerable
differences in their territorial extent and definition between the states (see chapter 1.3.4).

7 Cf Katz, Staatsrecht, Rn. 70, 28
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reorganised pursuant to the Basic Law.® The creation of economically more efficient, larger
states by restructuring the constitutive states of the Federation has therefore been a constant
subject of discussion in Germany. The only measure so far taken in this direction has been to
form the state of Baden-Wiirttemberg from three smaller states (1952).%!

The 16 states differ widely in population and size of territory. Whereas the three most popu-
lous states (North Rhine-Westphalia, Bavaria, and Baden-Wiirttemberg) all have a population
of well over 10 million, the city states of Bremen and Hamburg, as well as the non-city states of
Mecklenburg-West Pomerania and Saarland have fewer than two million. The territory of the
smallest non-city state, Saarland, is only 4 % the size of the largest, Bavaria.

The states perform the governmental functions assigned to them by the Basic Law and the
state constitution. The focus of their activities is in the administrative field®* and in their con-
tribution to federal legislation, which they provide through the Bundesrat in respect of laws
requiring the assent of the states.® From the constitutional point of view, local authorities form
part of the states. The local government level, which is extremely important with regard both to
its constitutional status (“local self-government”) and its actual significance, for instance in the
field of spatial planning (“local planning autonomy”), is dealt with in chapter 3.4.

Landtag (State Diet)

The legislative body of a state is the state parliament (known as Landtag in non-city states, as
Biirgerschaft in the city states of Bremen and Hamburg, and Abgeordnetenhaus in Berlin).®
The states have the right to legislate unless the Basic Law grants the Federation exclusive legis-
lative powers or the Federation fails to exercise its right of concurrent legislation (cf details in
chapter [.2.2.).

The state parliament is the representative assembly in the state. It is the only government
institution that has direct, democratic legitimacy, in that it is elected by the people. Apart from
legislation, the Landtag has the task of electing the Minister President and supervising the exer-
cise of executive power by the state government.

Landesregierung (State Government)

The governments of the states (termed Landesregierung, except in Bavaria, Saxony, and Thu-
ringia, where they are called Staatsregierung and in the city states of Berlin, Bremen and Ham-
burg where the name is Senat) consist of the Minister President (Ministerprdsident) and the
ministers. The Minister President — or Governing Mayor (Regierender Biirgermeister) in the
city states Bremen, Hamburg, and Berlin — is elected by the state parliament.®> The Minister
President/Governing Mayor is responsible for appointing and dismissing ministers, in some
states with the assent of state parliament. Every state has a minister whose portfolio includes
spatial and state spatial planning.

State Courts and Tribunals

State court systems usually have several tiers: e.g. ordinary courts: local court, regional court,
higher regional court; or administrative courts: administrative court, higher administrative
court.

80 Cf Badura, D Rn. 71, 339f

81 Cf Badura, D Rn. 71, 339f

82 Cf Stein/Gétz, Staatsrecht, 109

83 Cf Badura, Staatsrecht, F Rn. 50, 566
84 Cf Stein/Gétz, Staatsrecht, 142

85 Cf Stein/Gotz, Staatsrecht, 142
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3. The Administrative System

3.1. General Description,
History of the Administrative System and Key Data

In contrast to many other European countries, the Federal Government in Germany possess a
local administrative machinery of its own in very few fields. As a rule, states and local autho-
rities are responsible for administration. The Basic Law lays down that the exercise of govern-
mental powers and the discharge of governmental functions is incumbent on the states except as
otherwise provided or permitted by the Basic Law (Article 30).

The Basic Law distinguishes the following categories of administration:
= direct implementation of federal laws by the Federation (Article 86ff),
= implementation of federal legislation by the states on behalf of the Federation (Article 85),
= administration in joint responsibility (Articles 91a and 91b),
= implementation of federal legislation by the states in their own right (Article 83),

* implementation of state legislation by the states (Articles 30, 83ff).%¢ 8

3.2. Federal Administration

Since the states are primarily responsible for administration, the Federation has only a relatively
thin network of administrative authorities throughout the country.®® In the implementation of fe-
deral legislation by federal authorities, a distinction can be drawn between direct federal admi-
nistration (unmittelbare Bundesverwaltung) for which the Federation sets up a system of public
authorities, for some areas with its own substructures at all levels (e.g. foreign service, federal
financial administration, federal police), and indirect federal administration (mittelbare Bun-
desverwaltung), which is the implementation of laws by independent federal corporations or
institutions established under public law. Use has been made of this system in the field of social
security (e.g. Federal Agency for Employment or German Pension Insurance). The following
section deals with the various levels of direct federal administration.

Supreme Federal Authorities
They include the Federal President, the Federal Chancellery (Bundeskanzleramt), the federal
ministries, and the Federal Audit Office (Bundesrechnunghof).®

Higher Federal Authorities

Higher federal authorities are hived-off, autonomous and centralised government agencies re-
sponsible for the entire national territory. They are under the control of the competent federal
ministry. Important higher federal authorities are the Federal Environmental Agency, the Fe-
deral Statistical Office, the Federal Motor Transport Authority, and Federal Office of Civil Avi-
ation, and the Federal Armed Forces Administrative Office.”

Intermediate Federal Authorities

Intermediate federal authorities are subordinated to a supreme federal authority. They have ju-

86 Cf Katz, Staatsrecht, Rn. 465

87 The changes introduced by the 2006 federalism reform should be noted. Cf Grundgesetz fiir die Bundesrepublik Deutsch-
land of May 23rd, 1949 (BGBI. 1949, 1), amended by statute on August 28th, 2006 (BGBI. 12034).

8 Cf Katz, Staatsrecht, Rn. 468

8 Cf Katz, Staatsrecht, Rn. 468

% Cf Badura, Staatsrecht, G Rn. 73ff, 633
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risdiction over only part of the national territory.”’ Important intermediate federal authorities
are regional finance offices, military district offices, and regional waterways and shipping di-
rectorates.

Lower Federal Authorities

Lower federal authorities are subordinated to higher and intermediate federal authorities. They
are competent for an even more limited section of the national territory within the responsibility
of the superior authority.”* Examples are principal customs offices and district draft boards.

3.3. State Administration

At the state level, the following constellations can be distinguished: delegated federal admini-
stration (or state administration on behalf of the Federation) provides for the states to discharge
administrative functions for the Federation. In spatial planning, the most important example of
delegated federal administration is the planning, building, and maintenance of federal motorways
and highways. State administration, in contrast, is concerned with carrying out state laws and
carrying out federal laws that do not as a rule belong to a different type of administration. The
states discharge these functions in their own right. Administrative competence and structures in
the states, as at the federal level, are extraordinarily differentiated from a legal, organisational, and
material point of view because administration is organised by the states themselves. State admi-
nistration performs tasks within the exclusive remit of the state.”® This is the case with schools,
the police, and state spatial planning. Moreover, most federal laws are also carried out by the state
in its own right and responsibility. This is the case for urban planning law, industrial law, and for
much of environmental law.

Organisational Aspects

Administrative structures in the states are characterised by collaboration between public
authorities (direct public administration) and local autonomous agencies (indirect public
administration).**

The highest level of general public administration is constituted by state ministries with their
specific areas of responsibility (e.g. finance, economics, justice).”

The intermediate level of public administration in most states is entrusted to admini-
strative districts, termed Regierungsbezirke. With the exception of the city states and smal-
ler non-city states like Brandenburg, Mecklenburg-West Pomerania, and Saarland, the states
have divided their territory into such administrative districts each with a district authority
(Regierungsprdsidium.)®® These district authorities (called Bezirksregierung in some states)
discharge all functions in the district not entrusted to special purpose authorities. District autho-
rities are responsible for horizontal coordination, as well as vertical mediation and supervision
functions between ministries and both lower state authorities and local authorities/municipali-
ties. This intermediate authority is headed by a chief executive with the title of Regierungspra-
sident. Among the major functions of the Regierungsprdsidium is state spatial planning.

The lower level of public administration in the states is formed by counties (Landkreise)
each under a county administration (Landratsamt or Kreisverwaltung) or the mayor’s offices

ol Cf Katz, Staatsrecht, Rn. 468, 233

92 Cf Katz, Staatsrecht, Rn. 468, 233

% Cf Katz, Staatsrecht, Rn. 472, 235

% Cf Badura, Staatsrecht, G Rn. 52ff, 617ff

% Cf Badura, Staatsrecht, G Rn. 53, 617

% Lower Saxony, however, a relatively large non-city state has recently abolished these intermediate authorities
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(Biirgermeisterdmter) of county-free cities (kreisfreie Stddte). In these county-free cities, which
are generally cities with a population of over 100,000, the county and municipal level coinci-
de. Some governmental functions are discharged by the mayor’s office of major county towns
(grofle Kreisstddte). A grofie Kreisstadt is a larger town or city forming part of a county. If, in its
capacity as a lower administrative authority, it performs government functions (e.g. as building
authority), it is bound by instructions and subject to functional supervision by the district autho-
rity (Regierungsprdsidium).”

In addition to the general state administration outlined above (district authorities and coun-
ties), there are special public authorities at the intermediate and lower levels of administration
with various degrees of specialisation (e.g. state school authority with central and local supervi-
sory boards (Oberschulamt and Schulamt)). In this context, too, various models of administra-
tive organisation have been adopted by the different states.

3.4. Local Self-Government

At the local government level, a distinction is to be drawn between territorial authorities (Ge-
bietskorperschaften) and other local bodies. Territorial authorities are bodies governed by pu-
blic law with jurisdiction over their territory. Territorial authorities include municipalities for-
ming part of a county (kreisangehorige Gemeinden) and county-free cities (kreisfreie Stddte).
In contrast, counties, districts, and other local authorities discharge functions assigned to them
either by statute or bye-law.

Municipalities (Kommunen), as corporate local self-governing bodies, have the right to ma-
nage all the affairs of the local community on their own responsibility within the limits set by
law (self-government tasks). In this respect they are exempt from direction and subject only
to supervision limited to the question of the legality of administrative activities.”® Over and
beyond this, they are required to perform certain functions on behalf of the federal and state
governments (delegated functions).

Municipalities/Local Authorities:
Number and Structure of Local Authorities in Germany

Germany contains over 13,000 local authorities. In the 117 county-free cities in Germany, the
municipality and county coincide. Around one third of Germany’s population live in such in-
dependent cities. The size of local authorities varies considerably, depending on differences in
settlement structure and in state policy on merging communities (local authority territorial reor-
ganization). Thus, North Rhine-Westphalia, with a population of 18 million, has just under 400
local authorities, whereas Rhineland-Palatinate, with 4 million inhabitants, has over 2,300.”

Local Authority Functions

From a legal point of view, a distinction can be made in terms of the degree of responsibility
and autonomy that local authorities enjoy in assuming and discharging functions:'®

= In the first place, they are concerned with the affairs of the local community, with respect to
whichthe local authority acts within its own remit (self-governmenttasks). So-called “self-go-
vernment tasks” can be matters that a local authority is under obligation to handle (mandatory
functions) — like urban land-use planning — or non-mandatory functions with regard to which

7 Cf Badura, Staatsrecht, G Rn. 53, 617

% Cf Badura, Staatsrecht, D Rn. 92, 356f

% Cf Wehling/Kost, Kommunalpolitik in der Bundesrepublik Deutschland — eine Einfiihrung, in Wehling/Kost (eds.), Kom-
munalpolitik in den deutschen Léandern, 14f

100-Cf Schmidt-Eichstaedt, Stidtebaurecht, 42
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the local authority decides itself whether or not to take action — like culture or sport. To ensu-
re the effective performance of their autonomous functions, municipalities have the right to
adopt bye-laws as generally binding legislation for managing the affairs of the community.'!

= Insecond place, there are delegated functions, i.e. federal or state government functions
that the local authority discharges on behalf of these higher levels of government. Such
tasks are delegated functions or mandatory functions to be performed as directed.

In performing self-government tasks, local authorities are subject only to supervision of the
legality of these administrative activities, while delegated functions and mandatory functions to
be performed as directed are also subject to functional or special supervision.'??

Local Government Finance

Local government revenue comes primarily from taxes, charges, and contributions, and from
federal and state government allocations. The importance of the various sources of income dif-
fers in West and East Germany. Whereas the most important source of revenue for West Ger-
man local authorities in 2005 was taxes, which provided 40 % of income, the most important
source of revenue in East Germany was federal and state government allocations, which made
up no less than 60 % of local authorities’ revenues.'” The most important source of income for
local authorities is trade tax (Gewerbesteuer), which is levied on the earnings of businesses in
the community, and the local authority share in income tax levied by the Federal Government,
which is distributed in terms of the taxpayer residence. With respect to both trade tax and real
property tax, local authorities have the right to set their own assessment rates. In view of the
two most important sources of tax revenue, local authorities can benefit both from flourishing
businesses (trade tax) and affluent residents (local authority share of income tax). A system of
local financial equalisation between the local authorities of a state (horizontal financial equa-
lisation) and between local authorities and the state (vertical financial equalisation) ensures a
certain harmonisation of local financial strength.

Administrative costs (personnel and material) were the biggest item of expenditure (some
50 %) in 2005 in both West and East Germany. The second biggest expenditure item (25 %) was
social security. Spending on fixed assets currently accounts for 12 % of expenditure by local
authorities in West Germany and 16 % in East Germany.'*

Local Government Constitutions

The institutions of local authorities and their powers are determined by local government consti-
tutions or local government acts. For historical reasons, they differ considerably from state to
state. In the 1990s, however, major moves towards harmonisation were undertaken. Common
to all states is the basic structure of local government with a local representative assembly (lo-
cal council) elected by residents (Gemeinderat/Stadtrat), which is the political decision-making
body, together with a local administration (Kommunalverwaltung) headed by a mayor (Biir-
germeister, and in large cities Oberbiirgermeister). In the majority of states, the mayor is both
chairman of the local council and chief executive of the administration. A few states restrict the
functions of the mayor to heading the administration, providing for separate leadership of the
council (e.g. Brandenburg, Mecklenburg-West Pomerania, Lower Saxony).

101 Cf Badura, Staatsrecht, D Rn. 93, 360f

102 Cf Schmidt-Eichstaedt, Stidtebaurecht, 42f

13 Own calculations on the basis of Karrenberg/Miinstermann, Gemeindefinanzbericht 2005, in: Der Stadtetag, Heft 5, 2005,
13ff

104 Cf Karrenberg/Miinstermann, Gemeindefinanzbericht 2005, in: Der Stadtetag, Heft 5, 2005, 13ff
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Local Administrative Organisation

The following figure provides an overview of the individual areas of responsibility in German
local public administration. The division of the administrative apparatus into separate depart-
ments, sections, and offices depends on the size of the community in question. Generally spea-
king, the local council and local administration are the institutions which provide the citizenry
with solutions for the problems directly affecting them and which deliver the most necessary
services. It is becoming more and more apparent that the growing need for regional coordi-
nation in spatially relevant planning and activities is tending to shift major decision-making
from the local level to the regional, state, or even national level. Local authorities therefore find
themselves increasingly caught between local government autonomy and the necessity to com-
ply with or take account of supra-local planning projects.

Groupings of Local Authorities

In some states, a number of local authorities can collaborate in a joint organisation to perform
administrative functions. These associations of local authorities differ in name from state to
state: Verwaltungsgemeinschaft, Samtgemeinde, Verbandsgemeinde, or Amt. The so-called
Amtsgemeinde model found favour particularly in the new states of East Germany with their
very small-scale local authority structures (e.g. Brandenburg). It offers a fitting combination of
community democratic structures (small municipalities with their own local council) and ade-
quate administrative resources (an administrative authority serving several associated munici-
palities). The competencies of municipalities can be transferred voluntarily (Section 203 (1) of
the Building Code) or by force of law (Section 203 (2)) to another territorial authority or associ-
ation, or to united municipalities, associations of administrations or other comparable statutory
groupings of local authorities charged under state law with the discharge of autonomous local
government functions. Section 204 of the Building Code provides for joint preparatory land-
use plans and urban land-use planning in the context of planning associations and in the event
of local government reorganisation. Section 205 of the Building Code provides for the creation
of planning associations. Section 9 (6) of the Federal Spatial Planning Act provides for joint
preparatory land-use plans.

Counties

The 323 counties in Germany are territorial authorities with the right of self-government pro-
vided that their autonomous functions have been transferred to them by law or bye-law. The
territory of a county encompasses a number of municipalities (kreisangehorige Gemeinden).
The county performs functions beyond the administrative and financial capacity of smaller mu-
nicipalities (e.g. hospitals, vocational training schools, special schools), or where supra-local
arrangements are in the nature of the task, as in the construction of county roads or for public
transport. On the other hand, counties, being lower administrative authorities, are also charged
with government tasks assigned to them by law. The administrative institutions of a county are
the county council (Kreistag), the popularly elected political decision-making body, and the
chief executive or county administrator, the Landrat. The Landrat is both chairman of the coun-
ty council and head of the county administration. County constitutions can differ considerably
from state to state. For instance, in some states the Landrat is directly elected by the people and
in others he or she is chosen by the county council. The names of bodies also differ.
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3.5. Further Information on the Administrative System and Links
between the Different Levels and Institutions

Administrative Reform

Reform for all levels of administration has been under discussion mainly since the early 1990s.
One issue — especially at the state level — has been the concentration or decentralisation of pu-
blic authorities and administration, another — in which local authorities have played a pionee-
ring role — has been the introduction of business-management models of administrative control
with the aim of improving efficiency (“New Public Management™). In recent years, many local
authorities have reformed administration, cutting staff, and spinning off or privatising divisi-
ons. This process 1s not yet at an end and, given the tight financial situation of many local autho-
rities, is likely to intensify.

Financial System

The federal system of the Federal Republic of Germany requires the appropriate sharing of
fiscal autonomy between the Federation and the states. Basically, the Federation and the states
each have to bear the costs incurred in discharging their functions. In the case of functions de-
legated to the states, the Federation bears the costs. If the states implement federal legislation
that involve expenditure, the participation of the Federation can be required by law. In the ove-
rall interests of the economy, the Federation can grant the states financial aid for particularly
important investments by states, counties, and local authorities. The distribution of tax revenue
between Federation, states, and local authorities is a central problem crucial for the survival
and functioning of the entire governmental system. The sharing of proceeds from taxes and
other levies between Federation, states, and local authorities (vertical financial equalisation)
and equalisation between financially strong and financially weak states (horizontal financial
equalisation) are accordingly issues that causes frequent political controversy. Particularly af-
fected is the local level, for municipal income from taxes and charges is far from sufficient to
cover local authorities’ financial needs, so that they depend on compensation from higher levels
of government. Overall, this is an unsatisfactory state of affairs and an increasing threat to local
government autonomy.

Local Government Umbrella Organisations

Local authorities have no direct co-decisional competence at the state or federal level. Howe-
ver, via their umbrella organisations, local authorities play a role in policy making (e.g. through
participation in hearings on state and federal bills). Local government umbrella organisations
are voluntary groupings which defend the interests of local authorities vis-a-vis state and Fe-
deral Government. They include:

= the German Association of Cities and Towns (Deutscher Stddtetag), grouping major cities,
= the German County Association (Deutscher Landkreistag) and

= the German Association of Towns and Municipalities (Deutscher Stidte- und Gemeinde-
bund), grouping smaller and medium-sized communities.
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II. Planning System

1. The Planning System in General
1.1. The History of the Building Law

Development of Building Law up to 1945'

Building law was largely codified at the state level in the second half of the 19" century and
has since been supplemented and further developed by state and federal legislation. The fol-
lowing account deals with developments in Prussia. The present substantive and organisational
division of German building law into building control law and building planning law is based
essentially on local law and on the Prussian Code, the General Law for the Prussian States (All-
gemeines Landrecht fiir die preuBischen Staaten — prALR) of 1794 (hereinafter ALR). From
Section 65 (1) sentence 8 of the ALR, which gave every owner a general right to cover his land
with buildings or to alter a building, the principle of the freedom to build was developed under
the influence of the emerging liberalism of the 19th century, although this right was restricted
by various provisions.'® The courts then interpreted the provision to mean that it served only to
ward off dangers.'”” The separation of streets and public squares from other land, i.e. the setting
of building lines was regulated by Section 66 (1) sentence 8 of the ALR and was considered
a police task.'”® The right to collaborate in setting building lines was granted local authorities
only in 1855.' The police concept of Section 10 of the ALR provides the basis for the issue of
building regulations in the form of police bye-laws. Building regulations settled only what was
absolutely necessary to protect public safety and order.'"

In reaction to industrial development, the enormous increase in population, and the conse-
quent urban expansion after 1870, the “Act relating to the Laying Out and Alteration of Streets
and Public Squares in Cities and Rural Communities” or Building Line Act (Fluchtliniengesetz)
was adopted on July 2nd, 1875. The act gave local authorities competence with regard to buil-
ding lines for streets, expropriation of land for public thoroughfares and compensation, as well
as for building prohibitions and frontager contributions.'" The Building Line Act introduced
autonomous urban development law, for the transfer of building line planning to local authori-
ties divided building regulation substantively and organisationally into two fields: urban deve-
lopment and building police.

Neither the 1794 Prussian Code, nor precautionary police regulations or the consequent buil-
ding regulations, nor the Act against the Disfigurement of Outstanding Landscape Areas of
June 2nd, 1902 or the Act against the Disfigurement of Communities and Outstanding Lands-
cape Areas of July 15th, 1907 produced a uniform urban development law. The manifest short-
comings in urban development of cities, the precipitous growth of cities clearly demonstrated
the need for a two-stage planning system for the municipal and settlement area. The notion of

105 Cf for detailed treatment Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB:Einleitung 1-45

196 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Rn. 4.

107 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Rn. 4.

198 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Rn. 4.

199 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Rn. 5.

110" Cf Jaeckel; Die Entwicklung des Baurechts in Berlin seit der Jahrhundertwende, in: Berlin und seine Bauten, Teil II,
Rechtsgrundlagen und Stadtentwicklung, 11/12

1 Cf Schmidt-Eichstaedt, Stidtebaurecht, 80ff
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large-scale inter-municipal planning (state spatial planning) was given first legislative expressi-
on in an act on the Ruhr Regional Planning Authority passed on May 5th, 1920.'2

Major advances in Prussian building law were achieved with the Prussian Housing Act of
March 28th, 1918, which eliminated obvious weaknesses in the Building Line Act and added
urban planning and design elements to building control law. The Prussian Housing Act permit-
ted the gradation of building development and the designation of specific land-use areas. But it
also failed to meet the demand for comprehensive building law.

During the Weimar Republic (1919-1933), the drafting of a Reich Urban Development Act
was under discussion, but political events prevented the project from coming to fruition.

During the Third Reich, from 1933 to 1945, codification efforts continued. On the basis of the
comprehensive legislative powers vested in the Reich, the Reich Ministry of Labour drafted a
German Building Code, which aimed to combine building police law and building law. The war
prevented any progress on the draft legislation. Instead, numerous isolated amendments were
introduced in sections of building law. Reich legislation between 1933 and 1945 also proved
unable to develop a uniform system of urban development law. However, the establishment of
the Reich Office for Regional Planning in 1935 offered an opportunity for state spatial planning
throughout the country.

Development of Building Law after 1945'"

Massive destruction of cities, towns, and villages during the Second World War and the influx
of refugees and expellees confronted local authorities with immense urban development pro-
blems. The building law arrangements inherited from the past proved completely inadequate
to the task. Since, in the prevailing constitutional situation (the Federal Republic was founded
only in 1949) there were neither legislative nor executive institutions at the national level, the
states had no choice but to regulate building development matters within their territories them-
selves. Before reconstruction and reorganisation of the devastated towns and cities could begin,
the rubble had to be removed and recycled. In 1948 and 1949, the states, with the exception of
Berlin and Bremen, passed “rubble acts” for this purpose, along with reconstruction acts to con-
trol building development in towns and cities. The reconstruction acts dealt with urban plan-
ning, land reallocation, and building development. The law hitherto in force largely continued
to apply in conjunction with reconstruction legislation. After the relevant institutions of the
Federal Republic of Germany had been created and had taken up their work, a Federal Ministry
for Housing addressed the establishment of country-wide building law bringing together and
developing existing state law.!"* Given that the unification of building law would be a protracted
process, the Building Land Procurement Act was passed to deal with the urgent problems of ob-
taining land for development.'”® The act provided for the expropriation of land for housing, for
garden and cultivation purposes, for ancillary structures, and for public amenities.

The opinion handed down by the Federal Constitutional Court''® on June 16th, 1954 recog-
nised the competence of the Federation to regulate urban planning, building land reallocation,
realignment and replotting, real property transactions, provision of public services, and land
valuation. It also recognised the exclusive legislative competence of the Federation for federal
planning and concurrent framework legislative powers in outline state spatial planning. State
jurisdiction in building control law (building regulations) was recognised.

12 Cf Schmidt-Eichstaedt, Stidtebaurecht, 87

113 Note: The development of building law in the German Democratic Republic is not dealt with.

114 Cf for detailed treatment Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Rn. 51{f

115 Gesetz iiber die vorldufige Regelung der Bereitstellung von Bauland (Baulandbeschaffungsgesetz) of August 3rd, 1953
(BGBI. 1720).

116 Cf BVerfGE 3, 407
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The different legislative powers provide the basis for the distinction between spatial planning
law, urban planning law, and building control law within public building law.'"’

Spatial Planning and State Spatial Planning

After the Second World War, spatial planning and state spatial planning were materially and
formally revised and integrated into the national planning system.

In the 1954 expertise of the Federal Constitutional Court mentioned above, the competence
of the Federation for spatial planning was recognised owing to the very nature of the task.'® Af-
ter considerable preparation,'"” the Federal Spatial Planning Act (Raumordnungsgesetz — ROG)
was adopted on April 8th, 1965. The states established the legal basis for state spatial planning
within the framework of the act. An extensively amended version of the act'*® came into force
on January 1st, 1998. The Federal Spatial Planning Act contained four subdivisions. Subdi-
visions 1, 2, and 4 were directly applicable throughout the country, and subdivision 3, owing
to the rules on legislative powers applicable at the time, provided framework rules for spatial
planning in the states.'*! Deadlines were set for transposing these federal provisions into state
law.'?? With the introduction of the sustainability principle, the tasks, guidelines, and guiding
principles of spatial planning were detailed,'” and the mutual feedback principle spelled out
(Sections 1 and 2 of the Federal Spatial Planning Act).'** Furthermore, the concepts, substance,
and binding effects of spatial planning (Sections 3 to 9) were defined in detail and the possibili-
ty of prohibiting planning and measures contravening spatial planning for an unlimited period
was introduced (Section 12), as well as the option of regional preparatory land-use planning
(Section 9 (6)). Spatial planning procedures were also reorganised (Section 15) and, in the new-
ly amended Spatial Planning Ordinance (Raumordnungsverordnung — ROV) the projects sub-
ject to spatial planning procedures were enumerated.'*

In 2004 the scope of the Federal Spatial Planning Act was extended and henceforth to co-
ver the German Exclusive Economic Zone (EEZ). This step enables the federal government
to develop a federal marine spatial planning concerning the economic activities and scientific
research, the safety and efficiency of shipping and the protection of the marine environment.

Section 3 of the Act to Improve Preventive Flood Control'?® broadened the scope for flood
prevention under Section 7 (2) sentence 1 no. 2 and Section 3 sentence 2 no. 5 of the Spatial
Planning Act. At present a legislative procedure is in progress to change the Federal spatial
planning act.

Urban Development Law

It was not until adoption of the Federal Building Act (Bundesbaugesetz) on June 23rd, 1960
that a uniform regulation of urban development law was achieved to replace arrangements en-
compassing many isolated laws on specific matters. The Federal Building Act created a sy-
stem of building law that could do justice to the objectives of modern urban development. It
conclusively regulated the delimitation of functions between spatial planning, urban planning,
and building control law/building regulations, as well as the differentiation between local self-

7 Cf Entwurf eines Baugesetzes, Schriftenreihe des Bundesministers fiir Wohnungsbau: Bd. 9, 15ff

118 Cf Runkel, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Anhang Rn. 34

19 For detailed treatment see Runkel in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB:Einleitung Anhang Kap II.

120 Article 2 of the Gesetz zur Anderung des Baugesetzbuchs und zur Neuregelung des Rechts der Raumordnung (Bau- und
Raumordnungsgesetz 1998 — BauROG, August 18th, 1997, BGBI. 1 2081)

121 Cf Runkel, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Anhang Rn. 86

122 Cf Section 22 ROG.

123 Cf Runkel, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Anhang Rn. 90

124 Cf Runkel, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Anhang Rn. 93

125 Cf Schmidt-Eichstaedt, Stidtebaurecht, 88

126 Gesetz zur Verbesserung des vorbeugenden Hochwasserschutzes of May 3rd, 2005 (BGBI. I 1224)
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government and direct administration by higher levels of government (Federation and state) in
urban planning.'?’

The Federal Building Act required local authorities to organise and control urban develop-
ment through urban land-use planning in conformity with of federal spatial planning and state
spatial planning.'”® The Federal Building Act was supplemented by the Plan Notation Ordi-
nance'? and the Land Utilisation Ordinance.'®

The Plan Notation Ordinance was introduced to standardise plans in urban land-use plan-
ning. The Land Utilisation Ordinance, which came into force in 1962, and which has since been
amended several times to take account of current developments,'*' enumerates general and spe-
cific categories of land use and sets rules for determining the intensity of built use, building me-
thod and design, and permissible lot coverage. This has standardised the urban land-use plans
prepared by local authorities.

Once major reconstruction in the war-damaged cities had been achieved under the regime
of state reconstruction and rubble acts (1945-1960), in particular restoration of the technical
infrastructure and the provision of urgently needed housing, the nation-wide regulation of ur-
ban land-use planning and urban development began, the model espoused being that of the
dispersed and structured city. This phase of urban development from 1960 to 1977 guided by
the Federal Building Act produced large-scale housing estates, new development on the urban
fringes (outer development), extensive remedial measures (‘“comprehensive rehabilitation™) in
Griinderzeit neighbourhoods, and extension of the road transport system.'*?

Even while the Federal Building Act was being drafted, it was recognised that the tools it
provided for rehabilitating dilapidated areas, for developing the edges of agglomerations, and
for building new towns were inadequate.'** After a prolonged legislative procedure, the Federal
Building Act was supplemented in 1971 by the Urban Development Promotion Act.'**

From the mid-1970s, urban development was influenced by shifting societal values and
by consequent changes in urban-development models.'* These changes found expression in
amendments to the Federal Building Act in 1977 and 1979. Other important factors for urban
development were a declining birth rate, slower growth, increasing maintenance costs for infra-
structural facilities, higher energy costs, continued restructuring in industry and commerce, and
stricter statutory requirements for environmental protection and nature conservation. This re-
quired urban planning policy to improve the quality of housing and the residential environment,
and to address inner development by better safeguarding industrial and commercial uses in
mixed-use areas. To this end, the tools provided by the Federal Building Act were supplemen-

127 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung 45-72

128 Cf Wambsganz, Ludwig; Die Umstellung der bisherigen stddtebaulichen Planung auf die Bauleitplanung des Bundesbau-
gesetzes, in: Goderit (ed.), Das Bundesbaugesetz und andere aktuelle Probleme des Stiddtebaus und Wohnungswesens,
Schriftenreihe der deutschen Akademie fiir Stiddtebau und Landesplanung

129 Verordnung iiber die Ausarbeitung der Bauleitpldne und sowie tiber die Darstellung des Planinhalts — Planzeichenverord-
nung — October 9th, 1965 (BGBI. I 121). The Plan Notation Ordinance was last amended by ordinance of December 19th,
1990 (BGBI. 158)

130 Verordnung tiber die bauliche Nutzung der Grundstiicke Baunutzungsverordnung — BauNVO, 26 June 1962 (BGBI. I 132).
The ordinance was amended on several occasions, most recently by Section 2 of the Investment Facilitation and Housing
Land Act (Gesetz zur Erleichterung von Investitionen und der Ausweisung und Bereitstellung von Wohnbauland) of April
22nd, 1993 (BGBI. 1466)

131 On the development of the ordinance, see Fickert/Fieseler, Baunutzungsverordnung, 1-16

132 For a critical discussion of the development of urban development models from 1960 see Bodenschatz, Berlin im Jubilden-
Rausch, in: Stadtbauwelt 48 of December 23rd, 1988:2146ff and Bodenschatz, Berlin West: Abschied von der steinernen
Stadt, in: von Beyne, Klaus (ed.), Neue Stiddte aus Ruinen: Deutscher Stadtebau der Nachkriegszeit, 75f

133 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung Rn. 100

13 Gesetz tiber stadtebauliche Sanierungs- und EntwicklungsmaBnahmen in den Gemeinden (Stidtebauforderungsgesetz —
StBauFG) as promulgated on August 18th, 1976 (BGBI. I 2318); it has since been incorporated in amended form in the
Building Code

135 On changes in models see Kaiser, Reinhard; Global 2000; see also Strohm, Holger; Friedlich in die Katastrophe; von Weiz-
sdcker, Richard, Zukunftsaufgaben der Stadtentwicklung, in BAU Handbuch, 91ff
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ted by comprehensive planning (master/development planning), by greater public involvement,
social compensation procedures, requirements to take account of environmental interests, and
targeted tools for attaining planning objectives.'*

In 1986, the Federal Building Act and the Urban Development Promotion Act were combined
into the Federal Building Code,'?’ thus bringing together the whole of urban planning law. At
the same time, urban planning concentrated more strongly on inner development, and greater
attention was given to environmental protection and the conservation of historic monuments.'
In order to remedy the housing shortage and in reaction to the withdrawal of the Federation
from publicly-assisted housing, the Administrative Measures Act to Supplement the Building
Code was passed on May 17th, 1990."*° To overcome the tight situation on the housing market
prevailing at the time, obstacles to obtaining and designating housing land were to be elimina-
ted and building permission for housing facilitated.

Prior to the reunification of Germany in 1990, the Building Planning and Permission Ordi-
nance'* was passed for the new states entering the Federation, which contained parts of the
Building Code, as well as special provisions on comprehensive spatial planning and state spa-
tial planning and new instruments like the project and infrastructure plan.'*' This ordinance
initiated the step-by-step introduction of West German urban planning law in East Germany.'#?
This was necessary because the legal and economic basis for urban development planning in
the German Democratic Republic differed fundamentally from that in the Federal Republic.'*

Since the 3rd October 1990, the Federal Building Code, the Land Utilisation Ordinance, Va-
luation Ordinance, the Plan Notation Ordinance, and, until 31st December 1997, the Admini-
strative Measures Act to Supplement the Building Code have applied throughout the territory
of the Federation. This legislation provided for numerous transitional arrangements for the new
states.'** The many amendments and special provisions produced a cleavage between building
and planning law in West and East Germany.'* The lacking reserves of building land in agglo-
merations and investment disincentives in the provision of land for development led in May
1993 to adoption of the Investment Facilitation and Housing Land Act'*

The Federal Building Code was amended in 1996 to improve conditions for the authorisation
of renewable energy,'*” and projects for the research, development, and use of wind and water
power were added to the catalogue of privileged projects under Section 35 (1) no. 6 of the Buil-
ding Code (since 2004 no. 5). To improve controls under Section 35 (1) nos. 2 to 6 of the Buil-
ding Code, Section 35 (3) adds provisos.'*

136 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB:Einleitung 114-139

137 Baugesetzbuch —-BauGB, as promulgated on September.23rd, 2004 (BGBI. I S. 2414, last amended by Art. 3 of the Act of
September 5th, 2006 (BGBI 12098)

138 Cf Krautzberger, Das Baugesetzbuch 1987, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB:Einleitung 145-160

13 Gesetz zur Erleichterung des Wohnungsbaus im Planungs- und Baurecht sowie zur Anderung mietrechtlicher Vorschriften
of May 17th, 1990 (BGBI. I 926) contains the MaBinahmengesetz zum Baugesetzbuch (BauGB-MaflnahmenG) in Article 2.
This act was in force until December 31st, 1997

140 Verordnung zur Sicherung einer geordneten stidtebaulichen Entwicklung und der Investitionen in den Gemeinden (Bau-
planungs- und Zulassungsverordnung — BauZVO) of June 20th, 1990 (GBI. der DDR I Nr. 45, 739); it came into force on
July 31st, 1990

141 Cf Krautzberger, Einfiihrung der BauZVO, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB Kommentar, Einleitung
167-171

142 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Rn. 164

143 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Rn. 165 with further references

14 Cf Einigungsvertrag, act of 23 September 1990, BGBI. II 885, Anlage I Kapitel XIV 11.1.5.1122

145 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung 179-189

146 Gesetz zur Erleichterung von Investitionen und der Ausweisung und Bereitstellung von Wohnbauland (Investitionserleich-
terungs- und Wohnbaulandgesetz) of April 22nd, 1993 (BGB11 466)

147 Gesetz zur Anderung des Baugesetzbuchs vom July 30th, 1996 (BGBI. I 1189)

148 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB:Einleitung Rn. 190
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The Building and Spatial Planning Act 1998'* unified the Federal Building Code and spatial
planning law across West and East Germany, and the provisions of the Administrative Measures
Act to Supplement the Building Code were incorporated in the Building Code. The changes to
the Federal Building Code and in spatial planning introduced between 1990 and 1998 were
motivated by a national awareness of the need for advancing and adapting building law to meet
new objectives in urban planning and to further the reunification of the country.'

The amendments to the Federal Building Code in 2001 and 2004'*' were introduced essenti-
ally to adjust national law to the requirements of EU law. Thus, the Federal Building Code was
amended by the Act of July 27th, 2001 (BGBI. I 1950) implementing the EIA Amending Direc-
tive, the IPPC Directive'>? and other EC environmental protection directives.'>* These amend-
ments brought environmental impact assessment for certain binding land-use plans within the
purview of the Building Code. The Federal Building Code was again comprehensively amen-
ded by the European Law Adaptation Act for the Construction Sector'>* on June 24th, 2004.
Amendment was required to transpose Directive 2001/42/EC of the European Parliament and
the Council of June 27th, 2001 on the assessment of the effects of certain plans and programmes
on the environment in German urban development and spatial planning law.'S The transposi-
tion of this EU Directive was carried out in parallel by the Act on Environmental Impact As-
sessment (Gesetz tiber die Umweltweltvertrdiglichkeitspriifung — UVPG) and other specific acts.
The European Law Adaptation Act for the Construction Sector made further amendments and
introduced new elements into general and special urban planning legislation.'*® With the aim of
reducing land take and speeding up important planning projects, especially in safeguarding and
creating jobs, meeting housing and infrastructure needs, building and planning law was sim-
plified and accelerated for relevant projects by the Act Facilitating Planning Projects for Inner
Urban Development,'>” which came into force on January 1st, 2007.

1.2. The Basic Principles of the Planning System

The federal structure of the state with the three levels of federal, state, and local government is
decisive for the system of spatial planning in Germany. Spatial planning is accordingly decen-
tralised in this country. The distribution of competence and functions between the three levels
of government produces a system with legally, organisationally, and substantively differentia-
ted planning levels.'”® While they are legally, organisationally, and substantively defined and
clearly differentiated, they are interlinked by the mutual feedback principle as well as complex
requirements of notification, participation, coordination and compliance.'*

Federal spatial planning is limited essentially to the development of guiding principles and,
principles of spatial planning which also provide the legal basis for state spatial planning and
superordinate specifications for sectoral planning. State spatial planning gives concrete form at
the state level to the federal principles of spatial planning, while at the local level, final planning

149 Gesetz zur Anderung des Baugesetzbuchs und zur Neuregelung des Rechts der Raumordnung (BauROG) of August 18th,
1997 (BGBI. 12081; renewed promulgation of the act in force from January 1st, 1998 on September 3rd, 1997 (BGBI. I
2141, 1998 1137)

130 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung 190-211

151 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung 212-254

132 IPPC: integrated pollution prevention and control _

153 Section 12 of the Gesetz zur Umsetzung der UVP-Anderungsrichtlinie, der IVU-Richtlinie und weiterer EG-Richtlinien
zum Umweltschutz of July 27th, 2001 (BGBI. I 1950)

134 Gesetz zur Anpassung des Baugesetzbuchs an EU-Richtlinien (Europarechtsanpassungsgesetz Bau — EAG Bau) of June
24th, 2004 (BGBI. I 1359)

155 Cf Krautzberger, in: Ernst/Zinkahn/Bielenberg/Krautzberger, BauGB, Einleitung 255-296

13 Cf chapter. I.1.7

157 Gesetz zur Erleichterung von Planungsvorhaben fiir die Innenentwicklung der Stéddte of Dezember 21st, 2006, BGBI. 1
S. 3316

138 Cf Turowski, Raumplanung, in: ARL (ed.), Handwérterbuch der Raumordnung, 895

139 Cf Turowski, Raumplanung, in: ARL (ed.), Handwoérterbuch der Raumordnung, 898
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public sectoral

regional planning

agencies planning

ADJUSTMENT

MUTUAL FEEDBACK

local planning

Figure II.1: Mutual feedback principle (own illustration, cf BBR, Bonn 2005)

goals are developed in compliance with both federal and state spatial planning specifications. It
is the responsibility of local authorities to regulate the use of land for building and other purpo-
ses at the lowest planning level.

According to the Spatial Planning Act, the task of federal spatial planning is to focus sectoral
planning and public investment from the point of view of regional and national structural poli-
cy. It lays down material guidelines and guiding principles, which provide a binding, compre-
hensive and superordinate model for lower-level planning tiers, sectoral planning, and public
measures affecting spatial development. The aim of superintending the spatial structure of the
national territory is to establish equivalent living conditions in all parts of the country.

The structural policy of the states plays an important role in supporting and promoting spatial
development in Germany and in reinforcing infrastructural measures. The Federal Spatial Plan-
ning Act requires the states to engage in state spatial planning. They adopt state spatial planning
acts implementing the prescribed guiding principles and principles of spatial planning in a form
adapted to conditions in the given state.

Planning in the states as stipulated by the Spatial Planning Act is a two-phase process. State
spatial planning addresses spatial development in the state as a whole, while regional planning
is concerned with subdivisions of a state. The competent planning authorities prepare state-wi-
de and regional spatial structure plans setting out the principles of spatial planning to be taken
into account in all spatially significant planning and measures, and spatial planning objectives
to be observed.

State spatial planning authorities have to ensure that the goals and principles of national spa-
tial planning and state spatial planning are respected and taken into account in local government
planning. In a system of mixed top-down/bottom-up planning, they accept suggestions from lo-
cal authorities and are required to coordinate local development goals with superordinate plan-
ning goals. The aim is to ensure that urban land-use planning does not frustrate the development
aims of state spatial planning but supports them, thus avoiding investment mistakes.

Below the state level of spatial planning, regional planning is concerned with the detailed
elaboration, sectoral integration, and implementation of the goals of state spatial planning. It ac-
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cordingly mediates between state spatial planning and local urban land-use planning. Regional
planning must conform with federal and state spatial planning.

The obligation to adapt local land-use plans to the goals of comprehensive spatial planning
(Section 1 (4) of the Building Code) and the duty of mutual coordination between planning
levels (mutual feedback principle) ensures that planning within the federal structures of govern-
ment is not contradictory and that the guiding principles and principles of spatial planning are
given increasingly specific and concrete form from tier to tier in the planning system.'®

1.3. Objectives, Scope, and Functions of the Planning System

Spatial planning is an area-related public sector task that can be subdivided into comprehensive
(or overall) planning and sectoral planning (cf chapter 11.4). Comprehensive spatial planning
addresses the supra-local (spatial planning) and local levels (urban land-use planning).

Federal spatial planning has no tools at its disposition for organizing and developing the
entire national territory except for the German Exclusive Economic Zone (EEC). For this terri-
tory the Federal Ministry of Transport, Building and Urban Affairs has the competence to esta-
blish a spatial structure plan.

State spatial planning is limited to general spatially significant planning and measures. In
contrast, both sectoral planning and local urban land-use planning deal with specific uses and
specific areas and sites. Sectoral planning handles the final autorisation of special projects (e.g.
railways) (cf detailed treatment in chapter 11.4). According to Section 1 (1) of the Building
Code, the task of local urban land-use planning is to prepare and control the use of land for
building or other purposes (cf chapter 11.3.2). Only in the subsequent authorisation procedure
under state building regulations, unless an exception is made and where further ancillary condi-
tions for approval have been met (e.g. immission control, conservation of historic monuments,
nature conservation), are the permissible uses for a site laid down (cf chapter 11.3.4).

The highly differentiated system of comprehensive spatial planning and sectoral planning,
and the associated distribution of competencies ensure that planning is coordinated at every
level.

Federal spatial planning

Although the Federation disposes of no legally effective planning tools with the exception of a
spatial structure plan for the EEZ, it can exercise considerable influence at all territorial levels
through its legislative powers in spatial, urban, and sectoral planning, through economic, finan-
cial, and transport policy tools, and in the exercise of joint responsibilities.'®! In carrying out
spatially significant measures and planning, the principles of spatial planning set forth in Sec-
tion 2 of the Federal Spatial Planning Act have to be taken into account when weighing interests
and in discretionary decisions, and to be clearly defined and laid down in state and regional
planning as aims of spatial planning.'® Since there are no spatial structure planning instruments
for the territory of the Federal Republic as whole, the Federal Government coordinates sectoral
departmental policy, as well as state and European Union policy by other means. They include
spatial planning reports, comments on state and regional spatial structure plans, participation
in the development of European spatial development concepts, the development of guidelines

1% Cf BBR (ed.): Rdumliches Planungssystem in Deutschland, www.bbr.bund.de/raumordnung/raumentwicklung/planungssy-
stem.htm, 5.10.2005

16 Cf Turowski, Raumplanung, in: ARL (ed.), Handworterbuch der Raumordnung:895

192 Cf Turowski, Raumplanung, in: ARL (ed.), Handwérterbuch der Raumordnung:896
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and plans of action for the Conference of Ministers for Spatial Planning, and research and pilot
projects.'®?

The 1998 Spatial Planning Act gave the Federation a notable, novel and informal tool for
developing “guiding principles for the spatial development of the national territory and co-
vering matters transcending individual states,” helping enhance recognition of federal spatial
planning as an independent tier in the German planning system.'* The overriding purpose of
spatial planning is now to achieve sustainable spatial development which will bring the social
and economic demands made on an area into line with its ecological functions, and producing
a stable and well-balanced order. A detailed treatment of the development of guiding principles
for spatial development is provided in chapters II.1.4.1. and I1.3.1.2.

State spatial planning

Under Section 8 of the Federal Spatial Planning Act, an overall, superordinate plan has to be
prepared for the territory of a state. In the city-states of Berlin, Bremen, and Hamburg a prepa-
ratory land-use plan pursuant to Section 5 of the Building Code can perform the same function.
The chief matters covered by state-wide spatial structure plans are spatial structure, central place
structure, and superordinate infrastructure, as well as the distribution of potential settlement are-
as and open areas.'® The goals and principles of spatial planning as laid down are to be observed
and taken into consideration by subordinate tiers of planning and in sectoral planning.

Regional planning

Within the German spatial planning system, in keeping with the federal structure of govern-
ment and the principle of decentralised administration, regional planning is a function of state
spatial planning concerned with subdivisions of the territory. It is independent of comprehen-
sive spatial planning, state spatial planning, and local planning, with its own functions pursuant
to Section 9 of the Federal Spatial Planning Act. It is concerned with broad, supra-local, and
cross-sectoral, foresighted planning for the spatial and settlement structural development of a
region.'® It is differently regulated from state to state.

Except in Bavaria, planning regions are defined by state law. The states are divided into a va-
rying number of planning regions (e.g. five in Brandenburg and four in Mecklenburg-Western
Pomerania). Regional planning is also organised differently from state to state. In most states it
is entrusted to special associations set up primarily by local authorities, differing in organisati-
onal detail (e.g. Bavaria, Brandenburg, Saxony-Anhalt). In the other states, regional planning is
assigned to counties (Lower Saxony), middle-tier state bodies (Hessen, North Rhine-Westpha-
lia), or the government level (Schleswig-Holstein). Regional planning has not been introduced
in Saarland.'®” Depending on the state, regional plans take the form of ordinances, local govern-
ment statutes of bye-laws, or special types of government measure.'®®

Local urban land-use planning

Local urban land-use planning is a formal tool on the basis of the Federal Building Code. Ac-
cording to Section 1 (1) of the Code, the task of urban land-use planning is to prepare and con-
trol the use of land for building or other purposes. The aims and principles of urban land-use
planning are laid down in the form of planning guidelines (Section 1 (5) of the Building Code).

193 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwoérterbuch der Raumordnung:867f
164 Cf Turowski, Raumplanung, in: ARL (ed.), Handwérterbuch der Raumordnung:896

15 Goppel, Landesplanung, in: ARL (ed.), Handworterbuch der Raumordnung:563

1% Schmitz, Regionalplanung, in: ARL (ed.), Handworterbuch der Raumordnung:965

167 Cf Hendler, Raumordnungsrecht, in: ARL (ed.), Handworterbuch der Raumordnung:882

18 Cf Hendler, Raumordnungsrecht, in: ARL (ed.), Handwdrterbuch der Raumordnung:883
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Objectives include ensuring sustainable urban development and a socially equitable utilisation
of land for the general good of the community, contributing to a more humane environment and
to the protection and development of natural resources, and to the preservation and development
of the urban cultural heritage. These general planning guidelines are defined in detail in Section
1 (6) of the Building Code, which sets forth a non-exclusive spectrum of planning requirements
(e.g. healthy housing and working conditions, avoidance of unbalanced population structures,
developing the appearance of localities and landscapes, protection of the environment). Public
and private interests affected by urban land-use planning are to be duly weighed (Section 1 (7)
of the Building Code).

Urban land-use plans are to be prepared, amended, supplemented, or set aside when and
where required for urban development and planning purposes (Section 1 (3) of the Building
Code). The goals and principles laid down in state and regional plans and other spatial plan-
ning demands provide the basis for local urban land-use planning, the most important level for
the implementation of spatial planning requirements. The goals of spatial planning are strictly
binding, whereas the principles and requirements of spatial planning are to be given due consi-
deration in weighing interests. Urban land-use plans are to be brought into line with the goals of
spatial planning (Section 1 (4) of the Building Code).

Local urban land-use planning is carried out on two levels: the preparatory land-use plan and
the binding land-use plan. Details are provided in chapters 11.1.4.3 and I1.3.2.

1.4. Main Tools of the Planning System

The tools available to the planning system are statutory plans and programmes and the legally
permitted means of safeguarding and implementing them at all levels. In addition to statutory
planning tools, supplementary, informal planning is possible — which is not, however, binding,
or at best unilaterally binding on the planner.

1.4.1. Spatial Planning Tools

As we have seen in chapters I1.1.2 and II.1.3, no binding spatial structure plan is provided for as
a tool for controlling and developing the national territory as a whole. Without prejudice to the
tasks and responsibilities of the states, the competent Federal Ministry for Regional Planning,
Building and Urban Development seeks to implement the principles of spatial planning in ac-
cordance with Section 2 (2), subject to the provisions of the guidlines of spatial planning and the
mutual feedback principle in accordance with Section 1 (2) and (3) (Section 18 of the Federal
Spatial Planning Act). On the basis of the regional plans and in cooperation with the supreme
state authorities responsible for spatial planning, it primarily develops guiding principles for the
spatial development of the national territory. The ministry also develops concepts transcending
individual states, thus providing a basis for the coordination of spatially significant plans and
measures between the Federation and the European Union, subject to the applicable provisions
(Section 18 (1) of the Federal Spatial Planning Act). The guidline of spatial planning is to achie-
ve sustainable spatial development which will bring the social and economic demands made on
an area into line with its ecological functions and result in a stable and well-balanced order.

On June 30th, 2006, the Conference of Ministers for Spatial Planning (MKRO) adopted new
guiding principles and Strategies for Spatial Development in Germany.'® The new models re-
place the 1993 Spatial Planning Policy Guidelines, because the general setting for spatial deve-

199 Available at www.bbr.bund.de, Versffentlichungen/Sonderveroffentlichungen. See also BBR, Informationen aus der For-
schung des BBR, Nr. 4/September 2006
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lopment had changed considerably.'™ Details on the content of the new models are provided in
chapter I1.3.1.1.

1.4.2. Planning Tools for State and Regional Planning

Various tools are available to state and regional planners in producing orderly planning in the
face of competing economic, social, cultural, and ecological interests and in coordinating spati-
ally significant plans and measures.

Planning tools

State spatial structure plans outline spatial and structural development for the territory of the
different states. The states are required to prepare such plans.'” For the territory of each state,
a comprehensive, overriding plan is to be prepared (Section 8 of the Spatial Planning Act), and
states whose territory encompasses the catchment areas of a number of high-order centres are
required to prepare regional plans (Section 9 of the Spatial Planning Act). The function of these
plans is to coordinate the spatially relevant planning and projects of all competent organisational
units and to tie them in with the conceptual aims of state spatial planning itself. The names given
state spatial plans differ from state to state (e.g. state development plan (Landesentwicklungs-
plan), state spatial structure programme (Landesraumordnungsprogramm), state development
programme (Landesentwicklungsprogramm)) (see chapter I1.3.5).

Spatial structure plans for subdivisions of a state deal with the spatial and structural develop-
ment of regional planning areas. They are prepared on the basis of state spatial planning requi-
rements. The spatial planning aims set forth in state spatial structure plans must be complied
with and detailed in the plans drawn up for regions of the state. The name of regional spatial
structure plans also differ from state to state (e.g. regional plan (Regionalplan), regional spatial
structure programme (Regionales Raumordnungsprogramm — RROP), area development plan
(Gebietsentwicklungsplan)).

Safeguarding planning

The Federal Spatial Planning Act and state spatial planning acts provide safeguards for spatial
planning and state spatial planning to keep unwanted and unexpected developments under con-
trol.

Planning safeguards (Section 10 of the Federal Spatial Planning Act and corresponding state
legislation): To safeguard planning, the relevance of violations of procedural and formal requi-
rements and the implications for the validity of spatial structure plans are regulated. Time limits
are also set for lodging objections to violation of procedural or formal requirements or faults in
assessment. Failure to observe these time-limits precludes objection.

Derogation procedure (Section 11 of the Federal Spatial Planning Act and corresponding
state legislation): Deviation from a regional planning goal is possible under a special procedure
if the derogation is justifiable from the point of view of regional planning and if planning essen-
tials are not affected.'”

Prohibition of plans and measures conflicting with the principles of spatial planning (Section
12 of the Federal Spatial Planning Act): Spatially significant plans and measures covered by
the binding effects of the goals of spatial planning can be prohibited for an unlimited period of

170 Cf fpr details www.bbr.bund.de

171 Cf chapters 1.2.2. and I1.2.1. on legislative powers in spatial planning.

172 Cf for details: Hohnberg, Instrumente zur Verwirklichung von Raumordnung und Landesplanung, in: ARL (ed.), Handwér-
terbuch der Raumordnung:485f

44



Part II — The Planning System in General

time if they conflict with these goals. Spatially significant plans and measures can be prohibited
for a limited period of time if there are fears that the realisation of spatial planning goals in the
process of being established would be rendered impossible or significantly impeded.'”

Adaptation to the aims of spatial planning (Section 4 (1) sentence 1 of the Federal Spatial
Planning Act): Under this provision, spatial planning objectives are to be observed by public
authorities in spatially significant plans and measures. Section 4 (1) sentence 1 and Section 1
(4) of the Building Code on the compliance of urban land-use plans (preparatory land-use and
binding land-use plans) with the objectives of spatial planning tally substantively.'™

State spatial planning coordination tools

State spatial planning coordination tools have the task of coordinating the numerous supralocal
projects of the various public and private planning agencies that affect spatial structures:

Spatial planning procedures (Sections 15 and 19 of the Federal Spatial Planning Act and cor-
responding state legislation): Spatially significant plans and measures are to be harmonized and
coordinated with the requirements of spatial planning. Spatial planning procedure (Raumord-
nungsverfahren — ROV) supervises compliance of spatially significant plans and measures with
the requirements of spatial planning policy as well as their harmonization and implementation
in conformity with this policy. Spatial planning procedure includes the assessment of alternati-
ve sites and routes and of environmental impacts. Spatially significant plans and measures sub-
ject to spatial planning procedure are defined in Section 1 of the Spatial Planning Ordinance.

= Transnational coordination of spatially plans and measures (Section 16 of the Federal Spa-
tial Planning Act)

= Simplifiy state spatial planning coordination procedures (differing from state to state)

=  State spatial planning report

Obligation to provide information and reporting

Notification and information duties (between federal and state governments and within states)
(Sections 14 and 19 of the Federal Spatial Planning Act and corresponding state legislation):
These provisions oblige federal and state authorities, as well as private persons to exchange
information on spatially significant plans and measures necessary for the discharge of spatial
planning functions.

Spatial monitoring: Spatial monitoring is the indicator-based, on-going, systematic, and
comprehensive identification and description of spatial structural developments in such fields
as demography, the economy, the labour market, agriculture, tourism, and the environment. As
a basis for planning, spatial monitoring is an important and permanent task both at the national
level (on-going spatial monitoring by the Federal Office for Building and Regional Planning
(BBR) and by most state and regional planning authorities. It provides planning bodies with
early information on spatial processes affecting planning and on the effectiveness of measures
that are already running. Spatial monitoring addresses spatial policy and planning issues on the
basis of regional statistics and area-related data. The results of spatial monitoring are presented
in maps and diagrams, and increasingly in the form of digital spatial planning registers.'”

Spatial planning register (state spatial planning legislation): Spatial planning registers are

173 Cf for details: Hohnberg, Instrumente zur Verwirklichung von Raumordnung und Landesplanung, in: ARL (ed.), Handwor-

terbuch der Raumordnung:484f

174 Cf BVerwG, DOV 1993, 118

175 Cf Gatzweiler, Raumbeobachtung, in: ARL (ed.), Handwdérterbuch der Raumordnung:841-845 und ARL (ed.): Deutsch-
Niederldndisches Handbuch der Planungsbegriffe
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cartographic collections covering all spatially significant plans and measures relating to spatial
and settlement structure. Spatial planning registers are prepared by middle and upper-tier plan-
ning authorities. They are the functional basis for:

= the evaluation of spatially significant plans, measures, and investment,
= the substantiation and resolution of existing and potential conflicts between uses,
= coordination and consultation between public and private planning bodies,

= the preparation of spatial structure plans and planning decisions,

= the underpinning of spatial planning procedures.'’

Spatial planning report / state development reports (reports on the status of spatial planning,
goal attainment, spatial development trends and major planning projects) (Section 21 of the
Federal Spatial Planning Act and corresponding state legislation): Spatial planning and state
development reports supply information on the current state of affairs, on foreseeable deve-
lopments in spatial and settlement structure, and necessary and envisaged spatially significant
plans and measures. In addition, they inform about the geographical distribution of such plans
and measures and about the impact of EU policy on the development of spatial and settlement
structure.

Informal tools

In addition to these formal instruments for realizing spatial planning there are informal tools.
Spatial planning and state development instruments are considered informal if they have no sta-
tutory binding force. Their purpose is to contribute to the realization of spatial structure plans.
Examples include:

= regional development concepts (Section 13, sentence 3 of the Federal Spatial Planning
Act),

= city networks (Section 13, sentence 4),

= contractual agreements on preparing and implementing spatial structure plans (Section 13
sentence 5).

This substantially broadens the range of tools available. The advantage of these informal
instruments is that they can be used flexibly and with focus on a given problem without legally
binding requirements. Their impact depends on the persuasive power of their content. This calls
for the active involvement of the relevant people and institutions. In the past, informal tools
have steadily grown in importance. They are accepted as an indispensable supplement and ex-
tension of spatial structure plans and formal spatial planning instruments.

1.4.3. Tools for Local Government Planning

Local authorities, in which local planning powers are vested, have a range of tools at their
disposition for preparing and managing the use of land in their territory for building and other
purposes. The Federal Building Code does not, however, regulate the preparation, modification
and amendment of urban land-use plans, but it does contain provisions on safeguarding and
implementing them.

176 Cf Hohnberg, Instrumente zur Verwirklichung von Raumordnung und Landesplanung, in: ARL (ebd.), Handwérterbuch
der Raumordnung: 488
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Planning tools

The most important local planning instruments are the preparatory land-use plan (Fldchennut-
zungsplan — FNP) and the binding land-use plan (Bebauungsplan — B-Plan).

The preparatory land-use plan is prepared for the entire municipal territory. It outlines the use
to which land is to be put to meet the foreseeable needs of the community in keeping with the
spatial planning and development goals of the municipality. This is the plan’s particular role in
urban development. Section 5 of the Federal Building Code regulates its content.

The binding land-use plan is drawn up for a section of the municipal territory. It must be
developed on the basis of the preparatory land-use plan (Section 8 (2) of the Federal Building
Code). The binding land-use plan sets out the legally binding stipulations for urban structure
(Section 8 (2) sentence 1 of the Federal Building Code). These stipulations are arrangements
concerning property within the meaning of Article 14 (1) sentence 2 of the Basic Law.'”” The
binding land-use plan is adopted by the municipality in the form of a bye-law (Section 10 (1) of
the Federal Building Code). Further details on urban land-use planning are provided in chapter
I1.3.2.

The assumption underlying rules on the authorisation of projects (Sections 291ff of the Buil-
ding Code) is that permissibility is primarily to be settled by local authorities through binding
land-use plans.'”® Only where the local authority fails to discharge its control functions through
binding urban land-use plannin.'” does project authorisation fall under Section 34 of the Buil-
ding Code (projects in built-up areas) or Section 35 (projects in outer zones).

Instruments for securing planning

Development freeze (Sections 14 ff of the Federal Building Code): If the local authority has
adopted a binding land-use plan, it can issue a development freeze to safeguard its planning
intentions. In the planning area, development projects within the meaning of Section 29 may
not be implemented or physical structures removed, or any major or fundamental changes of a
kind which would result in an increase in value may be made to plots and physical structures. A
development freeze is imposed for two years. It can be extended for a year and — for good cause
— for a further year after that.'s

Postponement of building applications (Section 15 of the Federal Building Code): If a local
authority fails to impose a development freeze even though the conditions therefor are fulfilled,
it may apply for the postponement of building applications. In this case, the building authority
can postpone the decision on authorisation for up to twelve months.'®!

Safeguards for areas of tourism (Section 22 of the Federal Building Code): In order to safe-
guard tourist areas, municipalities that are major tourism centres may determine in a binding
land-use plan or by means of some other statute that in the interests of safeguarding the func-
tions of areas serving tourism permission shall be required for the establishment or subdivision
of ownership of residential apartments or of property in part-ownership.'s?

General right of pre-emption (Section 24 of the Federal Building Code): The municipality is
entitled to exercise a pre-emption right in respect of the purchase of property in areas designated
by Section 24 (1), nos. 1 to 6. The local authority may exercise its right of pre-emption — even in

77" Cf Gaentzsch, in: Schlichter, Otto/Stich, Rudolf (eds.), Berliner Kommentar zum Baugesetzbuch, § 8 Rn. 2ff
178 Cf Kuschnerus, Ulrich: Der sachgerechte Bebauungsplan, Rn. 6

179 Cf Kuschnerus, Ulrich: ibid., Rn. 8

180 Cf details in Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, §§ 14ff

181 Cf details in Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 16.

182 Cf details in Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 22
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favour of a third party — only when this is in the public interest. In certain cases, exercise of this
right is excluded. The purchaser may forestall the exercise of a pre-emption right where he is in
a position to use the land within an appropriate period in accordance with building regulations
or the aims and purposes of the urban development measure. Procedure and compensation are
regulated by Section 28 of the Building Code.'®

Specific right of pre-emption (Section 25 of the Federal Building Code): In addition to its ge-
neral pre-emption right, a municipality may assert by statute its right of pre-emption in respect
of undeveloped land within the area covered by a binding land-use plan or in respect of areas
for which urban development measures are being considered.'s

Plan implementation tools

Land reallocation (Sections 45-84 of the Federal Building Code): 1t is permissible for both
developed and undeveloped land to be reorganised through a process of reallocation in such a
manner as to create plots suitable in terms of location, shape, and size for built development or
for other uses. Reallocation can be carried out within the area covered by a binding land-use
plan (Section 30 (1) of the Building Code) and within a built-up area (Section 34), or within
the area covered by a non-qualified binding land-use plan (Section 30 (3)) if there are sufficient
grounds for reorganisation. A distinction is drawn between reallocation (Sections 45-79 of the
Building Code) and simplified adjustment of plot boundaries (Sections 80-84).'%

Law relating to compensation (Sections 39-44 of the Federal Building Code): The provisi-
ons on compensation in the Building Code deal with the consequences of intervening through
planning in the use of land.'® A distinction is made between the following grounds for compen-
sation:

= compensation following change or withdrawal of a permitted use (Section 42 of the Buil-
ding Code),

= compensation for the adverse designation of public spaces (Section 40),

= compensation for encumbrances and obligations under the binding land-use plan (Sec-
tion 41),

= compensation for breaches of faith (Section 39).'8

Expropriation (Sections 85-122 of the Federal Building Code): The Building Code permits
the expropriation (compulsory purchase) of private property when in the public interest and
where the purpose to be served cannot be reasonably achieved by any other means. Section 85
(1), nos. 1 to 5 and 7 list six grounds for expropriation under the Building Code, while no. 6 is
covered by state law.'3® Expropriation is possible only against compensation. It is granted for
the loss of rights and for property losses of other kinds arising from expropriation. '*

Land improvement (Sections 123-135 of the Federal Building Code): Prerequisite for the use
of specific land-use areas is the provision of local public infrastructure (land improvement).
Initial land improvement is the task of the municipality unless it is imposed by a law or contract
on another party. There is no absolute right to land improvement, but it may arise from certain
conduct on the part of the municipality.'” The precondition for the provision of local public in-

183 Cf details in Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, §§ 24, 26-28

18 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 25

185 Cf Schieferdecker, in: Hoppe/Bonker/Grotefels, Offentliches Baurecht, 372ff

186 Cf Battis, in: Battis/Krautzberger/Lohr, BauGB, Vorbemerkungen §§ 39 bis 44, Rn. 1
187 Cf details Battis, in: Battis/Krautzberger/Lohr, BauGB, §§ 39-44

18 Cf Battis, in: Battis/Krautzberger/Lohr, BauGB, § 85 Rn. 1

18 Cf Schieferdecker, in: Hoppe/Bonker/Grotefels, Offentliches Baurecht:390ff

19 Cf Lohr, in: Battis/Krautzberger/Lohr, BauGB, Vorbemerkungen §§ 123 bis 135, Rn. 8
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frastructure within the meaning of Section 127 (2) is the existence of a legally binding land-use
plan. The binding effect of the land-use plan may be relaxed under certain circumstances.'' To
recoup otherwise unrecoverable public expenditure on local public infrastructure, local aut-
horities may collect charges. Section 127 (2) of the Building Code lists the infrastructure for
which recoupment charges may be levied. Expenditure on local public infrastructure within the
meaning of Section 127 comprises costs in respect of the items listed in Section 128 (1) nos. 1
to 3. Where the local authority collects such charges, it has to bear at least 10 per cent of the
legitimate charges for land improvements (Section 129 (1) sentence 3. In the event of a land
improvement contract being concluded, the above mentioned arrangements do not apply. The
local authority is required to adopt a land improvement charges bye-law. It is a precondition not
only for liability to charges but also provides the legal basis for issuing notices of charges.'**'?
Its content is regulated by Section 132 of the Building Code.

Urban development enforcement orders (Sections 175-179 of the Federal Building Code):
Urban-development enforcement orders serve in implementing urban development and structu-
ral measures in areas where a high measure of cooperation is required between local authority,
owners, authorised users, and investors.'** Since arrangements are relatively “weak” (as regards
building orders) and require a great deal of administrative input, such enforcement orders can
prove more useful for active local authorities intent on implementing urban development plan-
ning as guides to procedure than as independent intervention instruments.'*> They have therefo-
re played a relatively minor role in actual practice. '

Informal tools

Informal tools have the advantage of being more flexible and problem-focused. As a rule, they
are used to prepare alternative planning and are to be taken into account in the preparation of
formal plans. Although informal plans of many sorts are conceivable, at the local government
level standard master plans like the urban development plan or the framework development
plan have evolved. The preparation of informal master plans and programmes has become a
permanent part of local government planning practice.

Informal plans deal with a shifting spectrum of urban themes, since changes in society bring
about changes in the tasks facing urban planning.

The Building Code deals with informal planning in Section 1 (6) no. 11 and elsewhere. Alt-
hough legislation has not provided for a legally specified third tier of planning, the Building
Code proceeds on the assumption that urban development activities, including urban land-use
planning, is embedded in a web of informal planning.'”’

Section 1 (6) no. 11 explicitly states that urban development concepts and other urban plans
are matters of public interest to be duly weighed.

In recent years, urban development concepts have gained outstanding importance in connec-
tion with urban redevelopment (Section 171a (2) of the Building Code) and the Socially Inte-
grative City (Section 171e (4)). In the case of urban redevelopment, these concepts seek to inte-
grate measures into a long-term strategy for the city as a whole. The aim is to enable sustainable

91 Cf Lohr, in: Battis/Krautzberger/Lhr, BauGB, § 126 Rn. 6ff

192 Cf Lohr, in: Battis/Krautzberger/Léhr, BauGB, § 132 Rn. 1

193 Cf details Battis, in: Battis/Krautzberger/Lohr, BauGB, §§ 123-135

19 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, Vorbemerkungen §§ 175-179, Rn. 4
195 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, Vorbemerkungen §§ 175-179, Rn. 4
19 Cf Schmidt-Eichstaedt, Stidtebaurecht, 481ff

97 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 79
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urban development (urban planning objective) and to stabilise the housing market by reducing
the surplus of permanently superfluous housing (housing industry objective).'*®

The urban development plan is a long-term local authority development concept, an informal
control tool that presents the focal points in development and guidelines for medium to long-
term planning in a community. It is one of the most important urban planning instruments along
with preparatory and binding land-use planning.

Urban development concepts are prepared for city-wide and sectoral planning goals. Typical
examples are transport development plans, urban development plans dealing with housing, in-
dustry, commerce, or the social infrastructure.

The framework development plan is also an informal type of plan. In contrast to the urban
development plan, it usually applies not to the entire territory of the municipality but to smaller
areas (e.g. framework planning in preparation for urban rehabilitation measures; see chapter
11.3.3).

Planning within the meaning of Section 1 (6) no. 11 of the Building Code has no direct legal
effect. It is, however, internally binding, and has other effects (e.g. regarding matters material
to the weighing of interests, pre-emption statutes in areas where urban development measures
are envisaged, the interpretation of indeterminate legal concepts in the context of Sections 33
and 31 (2) no. 2 of the Building Code, the development of goals and purposes in rehabilitation,
urban redevelopment, and the Socially Integrative City)."”” However, these effects depend on
certain formal and material conditions being met: the informal plan must have been passed by
the local council and, notwithstanding statutory provisions, the general public and public autho-
rities must have been given a prior opportunity to participate.”” Informal planning must comply
with the aims and principles of urban land-use planning and seek to balance the interests af-
fected.”!

1.4.4. Sectoral Planning Tools**?

Apart from cross-sectional, comprehensive planning (urban land-use planning, regional plan-
ning, state spatial planning), there is specialised or sectoral planning. The range of sectoral
planning is given statutory legitimation by a multitude of sectoral planning acts. Sectoral plan-
ning can be roughly divided into the sectors transport and communications, utilities, defence,
agriculture, and environmental protection and nature conservation.

In approval and permission procedures both sectoral planning legislation and the Administra-
tive Procedures Act (Verwaltungsverfahrensgesetz — VwVfG*?) apply.

As arule, the legislation on spatially significant sectoral planning requires public authorities
and sectoral planners to coordinate their activities with comprehensive spatial planning. The
authorities and sectoral planners have a range of tools at their disposal. They are dealt with in
detail in chapter I1.4.

198 Cf Bundestransferstelle Stadtumbau Ost, Glossar, www.stadtumbau-ost.info, 21.06.2006

199 Cf details in Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 81ff

200 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 85

21 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 86

202 Cf Stiier, Handbuch des Bau- und Fachplanungsrechts, 531ff

203 Verwaltungsverfahrensgesetz (VwVfG) of May 25th, 1976 (BGBI11 1253) as amended and promulgated on January 23rd,
2003 (BGBI. I, 102); amended by Article 4 (8) of the act of May 5th, 2004 (BGBI. 1, 718).
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1.5. Main Elements in Spatial Planning

The main elements in planning are categories of use and types of settlement or area. There are
two sorts of category. The first covers existing structures, the second describes planning goals at
all levels of spatial planning.

The spatial structure types used by the Federal Office for Building and Regional Planning in
the Spatial Planning Report provide the basis for analysing spatial differences throughout the
country and for discussing and developing guiding principles for spatial development, and ap-
proaches to action.

These categories of area, differing chiefly in population and settlement density, are the basis
for differentiated spatial studies, spatial development concepts and strategies all over the coun-
try. The spatial structure of the Federal Republic of Germany is characterised by a relatively
balanced, decentralised concentration of population, workplaces, and infrastructure. This de-
centralised concentration applies not only to the country as a whole but also to all subordinate
types of area such as:

= towns and cities,

= urban regions,

= agglomerations,

204

= large, continuous rural areas.

The additional category of urban region was introduced to take account of the special pro-
blems posed by interdependencies between cities and their catchment areas.

The concept of area categories was developed to lessen the gap between rural regions and ag-
glomerations in population density, infrastructure endowment, and economic performance.?*
Planning elements of state spatial and regional planning

The guiding principles for spatial development developed on the basis of analyses are given
concrete form and implemented in the spatial structure plans at the state and regional levels (cf
chapter I1.1.3). Section 7 of the Federal Spatial Planning Act provides a non-exclusive list of plan-
ning elements by means of which objectives are to be set in spatial structure plans. Section 7
contains provisions on the desired settlement structure, open space structure, and infrastructure
routes. Among the most important of these elements are:

=  gpatial categories,

= central place systems,
= axes,

= functions,

= guideline values.

Spatial categories

Spatial categories (spatial order categories, area types) are areas defined in terms of specific
criteria in which comparable structures exist and where similar goals are pursued. The most
important spatial categories include:

204 Milke, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwérterbuch der Raumordnung:359
25 Cf BBR (ed.): Raumkategorien, www.bbr.bund.de/index.html?/raumordnung/raumentwicklung/instrumente.htm, 4.10.05.
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= conurbations/agglomerations,

regulatory areas,

structurally weak areas,

= rural areas.?®

Conurbations or agglomerations have a higher population density and a high ratio of de-
veloped area to total area. This classification serves primarily to safeguard housing and work-
places.”’

Together with surrounding, peripheral areas, agglomerations form regulatory areas (Ord-
nungsrdume). They are defined on the basis of intensive commuting relations between agglo-
merations and peripheral areas. Since these areas are subject to strong development pressure,
regulatory measures play an important role, the aim being to concentrate future settlement along
axes. The areas between axes are to be preserved for important recreational functions.?*®

Areas where living conditions as a whole are well below the national average or where a
decline is expected are termed structurally weak areas. Policy makers have a particular respon-
sibility in these areas to do justice to the constitutional requirement of establishing equivalent
living conditions.?”

Areas outside regulatory areas are referred to as rural areas. They often face a whole range
of development problems. This is particularly the case with peripheral, structurally weak areas
in Germany.*"°

Central place systems

The central-place system aims to provide the population with area-wide infrastructural ameni-
ties. State and regional planning assign local authorities to categories in the central-place sy-
stem. The service function includes public and private services and the employment situation,!!
and is performed by so-called central places at different levels.

= Dbasic centres, low-order or small centres supply the basic daily needs of the population in
the immediate area,

= middle-order centres are central places that meet more demanding needs of the population
in the intermediate area,

= high-order centres are central places that meet demanding, specialised needs of the popula-
tion in the extended catchment area.??

In order to distinguish the supply functions of the different categories of central place, spatial
and state spatial planning have developed catalogues of facilities and amenities. They provide
the framework for public planning and guidance for public and private investment.

Axes

This planning element is constituted by a concentration of transport and supply infrastructure
routes and/or by a varyingly close succession of development centres. The distinction between

26 Cf Turowski/Lehmkiihler, in: ARL(ed.), Grundriss der Landes- und Regionalplanung: 160
27 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung.161
28 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung:161
209 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung: 162
210 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung:161
211 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung: 162
212 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung: 163
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supra-local transport or communication axes and local settlement axes has been largely ac-
cepted among experts.*'?

= Supra-local axes or communication axes serve the far-reaching exchange of goods, ser-
vices and people. They connect agglomerations with peripheral areas and are intended to
provide locational advantages for the areas they traverse. They are also expected to stimu-
late development.

= Settlement axes provide for the linear concentration of settlements in coordination with
public transport systems. They contribute to settlement structure and the preservation of
open spaces, especially in regulatory areas.*'*

Functions

Comprehensive spatial planning and state spatial planning assign specific tasks to local autho-
rities and sub-areas. A basic distinction is made between territory-related or regional functions
and municipality-related functions. Regional functions can overlap and be prioritised. They in-
clude:

® nature conservation and landscape management,
= agriculture,
= forestry,
"  water management,
= clean air and climate,
= tourism, leisure, and recreation,
= raw materials.
Municipality-related functions can be classified as main or subsidiary functions. They incl.:
= central place functions,
= commerce and industry,
= gservices,
= housing,
= agriculture,

= tourism and recreation.

Guideline values

These planning elements are standards for predicted or envisaged development in a planning
area. They are primarily concerned with the development of population, employment, housing
construction, settlement areas, industrial land, and infrastructural endowment. They may be set
as benchmarks allowing a certain latitude, target projections, or binding targets for a given peri-
od. They are intended to provide a uniform basis for all public planning and measures.

There are no statutory rules on how these provisions are to be presented graphically in state
and regional plans. Some states have adopted secondary legislation on the use of planning nota-

213 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung: 164
214 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung: 164
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tion. The more specific the planning level, the greater is the density of regulation and the more
tools there are for steering spatial development.
Planning elements in local urban land-use planning

Local urban land-use planning can be subdivided into preparatory and binding land-use plan-
ning. The preparatory land-use plan (Fldchenutzungsplan — FNP) outlines land use for the entire
territory of the municipality. The binding land-use plan (Bebauungsplan — B-Plan) determines
binding uses for sections of the municipal territory. The content of preparatory and binding
land-use plans is governed by Sections 5 and 9 of the Building Code.

Section 5 (2) of the Building Code enumerates possible contents of the preparatory land-use
plan. They include:

= the areas designated for development in terms of general types of use (Baufldchen), speci-
fic types of use (Baugebiete) and the general density of built use (the Land Utilisation Or-
dinance (Baunutzungsverordnung — BaulNVO) is to be drawn on for further differentiation
of concepts and presentation),

= facilities and infrastructure for the public and private provision of goods and services, in
particular public amenities and facilities serving the community such as schools, churches,
and health, cultural, and social facilities,

= land for supra-local and local transport,

= land for utilities,

= green and open spaces, sports and recreation areas,

= areas where uses are restricted on environmental protection grounds,

= waterbodies, ports and harbours, as well as areas for water management, flood control, and
drainage,

= areas for filling, excavation, and the extraction of mineral resources,
= agricultural land, forest and woodland areas,

= areas for measures to protect, preserve, and develop the natural environment and lands-
cape.

A binding land-use plan can conclusively determine the aspects set forth in Section 9 of the
Building Code. They include:

= category and intensity of built use,

= the type of development, lot coverage, and positioning of physical structures,

= land for ancillary structures,

= traffic areas and special purpose traffic areas,

= gervice areas,

= areas for waste disposal and drainage, including the retention and seepage of rainwater,
= public and private green spaces,

= waterbodies,

= agricultural and forest areas,
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* incineration bans and the use of renewable energies,
= protected areas and pollution control,
= planting and care of trees, shrubs and greenery of any other kind,

= the setting of time-limits and conditions for designations on special urban development
grounds.

The Land Utilisation Ordinance*'” details the potential contents of the preparatory and bin-
ding land-use plans.

The building use category can be determined in terms of general and specific types of built
use (respectively Baufldchen and Baugebiete). As arule, the preparatory land-use plan describes
general use areas, while the binding land-use plan designates specific use areas.?'® The follow-
ing general uses for land are possible:

= residential,

=  mixed,

industrial and commercial,
= special uses.?!”

Land can be designated for the following specific uses:

small holdings,

= purely residential areas,
= general residential areas,
= special residential areas,
= village areas,

= mixed areas,

= core areas,

=  commercial areas,

= industrial areas,

218

= gspecial areas.

Apart from special areas, Baugebiete (specific land-use areas) are defined in terms of their
purpose and admissible general and exceptional uses. However, while respecting the general
purpose of an area, local authorities are empowered to limit and modify the types of use permit-
ted under Section 1 (1) to (9) of the Land Utilisation Ordinance and, by virtue of Section 1 (10),
permanently to secure uses that are not really allowed for the given type of area concerned.?"®

The general density of built use can be specified in the preparatory land-use plan by stating:
= the floor-space index,

= cubing ratio or

25 Cf Stich, Rudolf, Die Baunutzungsverordnung und die Planzeichenverordnung — Ein Leitfaden fiir die Bauleitplanung und
Zulassung von Vorhaben auf der Grundlage der neueren Rechtssprechung

216 See details in Sections 1-14 of the Land Utilisation Ordinance

27 Cf Section 1 (1) of the Land Utilisation Ordinance

218 Cf Section 1 (2) of the Land Utilisation Ordinance

219 Cf Kuschnerus, Der sachgerechte Bebauungsplan, Rn.528
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220

height of the physical structure.
The binding land-use plan can determine the density of built use by means of:
= the site occupancy index or plot coverage rate,
= the floor-space index or floor area, the cubing ratio, or building volume,
= the number of full storeys,
221

= the height of physical structures.

The binding land-use plan must always determine the site occupancy index or the proportion
of the site to be covered by physical structures, but needs to specify the number of full storeys
or the height of physical structures only if this is required to protect the public interest, in parti-
cular the overall appearance of the locality and landscape.?”? See Sections 16 to 21a of the Land
Utilisation Ordinance for the definition and calculation of these aspects.

The building method and design can be specified in the binding land-use plan as:

= open,

closed or
= divergent.’”

The permissible lot coverage can be determined in the binding land-use plan by setting:

building lines,

set-back lines and

224

coverage depths.

The descriptions of the preparatory land-use plan and the designations of the binding land-
use plan can be given in graphic or textual form. The Plan Notation Ordinance, which applies
throughout the country, lays down the details for graphic representation and designation.

The preparatory and binding land-use plans show sites that can be used only subject to re-
strictions or special constructional arrangements. Unlike representations and designations, they
do not determine how or if the surface of a site can be utilised but point to impacts that can arise
from the subsoil or vicinity of the site.?” They include:

= land which, when developed, will require special physical arrangements to counter exter-
nal forces, or for which special physical precautionary measures are required as protection
against the elements;

= Jand under which mining activities are pursued or which have been designated for the ex-
traction of minerals;

= Jand designated for building where the ground has been severely contaminated by ha-
zardous materials.??

Plans and other rules on use under other statutory provisions are also to be shown in the pre-
paratory and binding land-use plans for informational purposes. They include complexes of

220 Cf Section 16 (1) of the Land Utilisation Ordinance

221 Cf Section 16 (2) of the Land Utilisation Ordinance

222 Cf Section 16 (3) of the Land Utilisation Ordinance

223 Cf Section 22 of the Land Utilisation Ordinance

224 Cf Section 23 of the Land Utilisation Ordinance

25 Cf Lohr, in: Battis/Krautzberger/Lohr, BauGB, § 5 Rn. 36
226 Sections 5 (3) and 9 (5) of the Building Code
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physical structures listed under state law (preparatory land-use plan) and monuments protected
under state law (binding land-use plan).??’ The binding land-use plan can include arrangements
laid down by state law (Section 9 (4) of the Building Code). This allows local building regulati-
ons to be integrated into the plan. Further details on local urban land-use planning are provided
in chapter I1.3.2.

1.6. Cross-Border Aspects

Cooperation in European spatial planning and development is becoming more and more impor-
tant. Common ideas need to be developed about the spatial development wanted in the Europe-
an Union and about the strategies required to achieve it. Member states of the European Union
and their regional and local authorities have therefore been working together intensively for a
number of years in this field.

At the federal level, for example, the Federal Office for Building and Regional Planning (Bun-
desamt fiir Bauwesen und Raumordnung — BBR) provides scientific policy advice in support of
European cooperation. Innovative transnational cooperation projects, of particular importance
from the national point of view, are also supported financially under the action programme De-
monstration Projects of Spatial Planning (Modellvorhaben der Raumordnung — MORO).

Section 16 of the Federal Spatial Planning Act enshrines the “transfrontier coordination of
regionally significant plans and measures” for federal and state spatial planning. Regionally
significant plans and measures that may have a substantial impact on neighbouring countries
are to be coordinated with the countries affected in accordance with the principles of reciprocity
and equivalence. For local urban land-use planning, too, Section 4a (5) of the Building Code
provides for municipalities and public authorities in neighbouring countries to participate in ac-
cordance with the principles of reciprocity and equivalence in the preparation of urban land-use
plans where these plans may have a substantial impact on these countries.

1.7. Current and Future Changes

The serious demographic changes taking place*?*

subject of discussion at all planning levels throughout the country.?” A “shrinkage process
makes completely new demands on planners hitherto focused on growth. For a number of years
now, planning has been addressing population decline in so-called “shrinking cities,” a crisis in
urban development caused by structural crises, outmigration, and general demographic decline
owing to the surplus of deaths over births. Under these circumstances, urban planning cannot
act with any expectation of growth but must address the problems facing more and more sparse-
ly inhabited communities.

and their impact on all aspects of life are a
29230

In the light of these demographic changes, the urban district and neighbourhood become
more and more important settings in urban planning, since existing settlement structures often
no longer meet present-day requirements, and require the intervention of planners. Urban rede-
velopment is primarily a problem in East Germany, where outmigration from the prefabricated
housing estates makes restructuring necessary. The political response to this problem has been
the “Urban Redevelopment East” programme. Development programmes have meanwhile been
extended, so that comprehensive measures for restructuring existing districts or neighbourhoods
can now be taken throughout the country under the headings “Urban Redevelopment West” and

227 Sections 5 (4) and 9 (6) of the Building Code

28 Cf Rietdorf/Haller/Liebmann, Léuft die Platte leer, Moglichkeiten und Grenzen von Strategien zur Leerstandsbekdmpfung
in GrofBsiedlungen, Auftrag des IRS fiir das Bundesministerium fiir Verkehr, Bau- und Wohnungswesen

229 Cf BBR (ed.), Raumordnungsbericht 2005, Band 21

20 Cf Bundesministerium fiir Bildung und Forschung (ed.), Auf dem Weg zur Stadt 2030
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“Urban Redevelopment East.” In response to the challenges of urban redevelopment, provisi-
ons on urban redevelopment have been integrated in the Building Code (Sections 171a to d)
through the European Law Adaptation Act for the Construction Sector.

As long ago as 1999, the federal and state governments had launched a programme under the
title Socially Integrative City, a development programme for “districts with special develop-
ment needs.” The aim of this programme is to combat growing social and geographical divisi-
ons in cities. The main focus is on integrating the population groups affected and local actors
in urban neighbourhoods (neighbourhood management). Section 171e of the Building Code
regulates the subject matter.

The European Law Adaptation Act for the Construction Sector®! transposed the PEIA Direc-
tive into national law as regards urban land-use planning and spatial planning. An environmen-
tal impact assessment now has to be carried out in preparing, amending, supplementing, and
rescinding urban land-use plans and spatial structure plans — thus in the state-wide spatial struc-
ture plan and regional plans. This obligation also applies with respect to sectoral legislation.

Current developments in the field of renewable energy, especially wind power plants, bio-
mass, and photovoltaics, have been occasion to update regional plans, as well as preparatory
land-use plans and partial PLUPs*” to permit the appropriate control in siting such facilities.

Retail business attraction projects can be a major challenge for both supra-local and local
planning authorities. Structural change in the retail trade** endanger provision in sparsely po-
pulated areas. New service provision concepts are needed for rural and sparsely settled regions.
However, the more intensive establishment of (large) retail projects in built-up areas not cove-
red by qualified binding land-use plans (Section 34 of the Building Code) have in recent years
cost local authority planners a great deal of effort in preparing binding land-use plans to exclu-
de retail projects expected to have an adverse effect on existing service provision structures. In
response to this problem, Section 34 (3) was inserted into the Building Code in 2004, laying
down that projects in accordance with Section 34 (1) and (2) must not give cause to expect any
adverse impact on service centres in the community or neighbouring communities. Furthermo-
re, it heightened the obligation for coordinating urban land-use plans with neighbouring com-
munities by allowing local authorities to invoke functions assigned to them as aims of spatial
planning and the impacts on their service centres.”**

The Act Facilitating Planning Projects for Inner Urban Development (Gesetz zur Erleichte-
rung von Planungsvorhaben fiir die Innenentwicklung der Stddte), which came into force on
January 1st, 2007, implemented the intention expressed in the coalition agreement of 11th No-
vember 2005 between CDU, CSU, and SPD to reduce land take and speed up important plan-
ning projects, especially in the fields of employment, housing, and infrastructure by simplifying
and accelerating building and planning law.*** This act introduced an accelerated procedure for
binding land-use plans concerned with inner urban development into the Building Code (Sec-
tion 13a). The purpose of Section 3 of the Building Code (to prevent projects from having an
adverse impact on service centres) can be implemented pursuant to Section 9 (2a) of the Buil-

31 Gesetz zur Anpassung des Baugesetzbuchs an EU-Richtlinien (Europarechtsanpassungsgesetz Bau — EAG Bau) of June
24th, 2004 (BGBI. I 1359)

232 The option of partial preparatory land-use plans was introduced by Section 5 (2b) of the European Law Adaptation Act for
the Construction Sector

23 Cf Runkel, Strukturwandel im Lebensmitteleinzelhandel und § 11 (3) BauNVO, Vortrag im 438. Kurs des Instituts fiir
Stadtebau ,,Stidtebau und Recht®, Berlin 2002

23 For details see: Vietmeier, Die Steuerung des groBfliachigen Einzelhandels nach §§ 2 und 34 BauGB, in: Baurecht 3/2005,
480ff; Janning, Der Ausschluss des zentrenschidigenden Einzelhandels in unbeplanten Innenbereichen, in: Baurecht
11/2005; Gronemeyer, Die Zuléssigkeit von groflichigem Einzelhandel, in: Baurecht 9/2006, 1410ff

25 Cf Begriindung zum Entwurf des Gesetzes zur Erleichterung von Planungsvorhaben fiir die Innenentwicklung der Stédte,
in: BT-Drs. 16/2496, 9
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ding Code.** A new section 171f has been inserted to promote private initiative in urban deve-
lopment. In accordance with state law and notwithstanding other measures under the Building
Code, it allows the designation of areas for site-related projects in private responsibility pursu-
ing a concept in keeping with the urban development goals of the community for strengthening
or developing inner-city areas, neighbourhood centres, residential areas, and commercial cen-
tres, as well as other areas of importance for urban development. Arrangements may be made
by state legislation with regard to the financing of measures and the equitable distribution of the
expenditures involved.

In urban agglomerations, core cities and surrounding communities are seeking to join forces
to replace the existing state regional planning tools by locally controlled planning, by regional
preparatory land-use plans,”’ and thus to elaborate more adequately focused plans and exert
greater influence on spatial development.**

Cross-border flood control*** has become increasingly important in the aftermath of recent
flood disasters. Like climate and environmental protection, flood control is a regional and trans-
national, European matter. At the national level, the legal framework for preventive flood con-
trol has been considerably expanded by amendment of the Federal Water Act, the Spatial Plan-
ning Act, and the Building Code.**

Cross-border cooperation is required in all fields of environmental protection, including
flood control, climate protection, transnational transport networks, tourism, and industry. EU
enlargement to the East, in particular, poses new challenges for spatial planning at the federal
and state levels, notable in the new states. Joint transnational planning is being prepared or is
already being put into effect in many fields of essential public services.

The enlargement of the European Union focuses attention on the impact of a forward-looking
spatial development policy in Germany on spatial structures and regional development. Appro-
priate strategies for action are not only being developed by local authorities, to some extent in
international cooperation and with the support of the Federal Government and the EU; at the
European level, too, rules and procedures are being adapted to the needs of an enlarged union.
The federal and state governments need to examine the effects of enlargement and to develop
suitable strategies.

26 Cf Section 9 (2a) of the Building Code

27 Cf Section 9 (6) of the Federal Spatial Planning Act

28 Cf Schmidt-Eichstaedt, Flichenutzungsplanung nach einer Gebietsreform, in: Baurecht 7/2004, 1102ff

9 Cf Bundesministerium fiir Verkehr, Bau und Stadtentwicklung (ed.), Hochwasserschutzfibel

20 For detailed treatment see: Hiinnekens/Arnold, Bauen in Uberschwemmungsgebieten — Neuerungen durch das Hochwas-
serschutzgesetz, in: Baurecht 8/2006, 1232ff
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2. Legislation and Jurisdiction in the Planning System

2.1. Legislative Powers and the Statutory Framework
at the Various Levels of Planning

A distinction is drawn in spatial planning between comprehensive spatial planning and secto-
ral planning. Comprehensive spatial planning is cross-sectional at all planning levels, whereas
sectoral planning addresses single, mostly technical infrastructure sectors, dealing with specific
projects like railways, airports, and waterways.**!

The Federation and the states have made use of their respective legislative powers to regulate
comprehensive spatial planning and sectoral planning. In 2006, the legislative competencies
of the Federation and the states were reorganised under the so-called “federalism reform.” For
details see chapter .2.2.

Since the abolition of framework legislation, the Basic Law now provides for exclusive legis-
lative powers of the Federation and concurrent legislative powers.

Exclusive legislative powers are vested in the Federation for the fields enumerated in Arti-
cle 73 nos. 1 to 14 of the Basic Law. In sectoral planning law they include air traffic (no. 6); the
operation of railways wholly or predominantly owned by the Federation (federal railways), the
construction, maintenance, and operation of tracks belonging to federal railways, as well as the
imposition of charges for the use of such tracks (no. 6a); postal and telecommunication services
(no. 7); the production and utilisation of nuclear energy for peaceful purposes, the construction
and operation of facilities serving such purposes, protection against hazards arising from the
release of nuclear energy or from ionizing radiation, and the disposal of radioactive substances
(no. 14).

PLANNING AND BUILDING LAW (Spatial Planning law) SECTORAL PLAN-
NING LAW

General Railway Act

SPATIAL PLANNING PUBLIC BUILDING LAW General Highways
LAW Act

Federal spatial

Dlanning act PLANNING LAW BUILDING REGULA- Federal Immission

(Urban develop- TIONS Control Act
ment law) (building control

law) Federal Nature Con-

State spatial servation Act

planning act Federal building

Code building regulations
Land Utilisation of the states

Ordinance
state sectoral Plan-

Additional regula- ning laws

tions

Figure 11.3: Structure of the Planning Law (adapted from Turowski 1999)

241 On the relationship between urban land-use planning and comprehensive spatial and sectoral planning see: Erbguth, Bau-
planungsrecht, Verlag C.H. Beck Miinchen 1989, 26ff

60



Part II — Legislation and Jurisdiction in the Planning System

Competence Preparation

of local authorities and updating Blndingleliect gicilioriey
Preparatory land-use plan Necessity under Section 1 (3) |Binding on public authorities  |Concrete judicial review by
of the Building Code administrative court

Planning horizon ca 15yrs

Binding land-use plan Necessity under Section 1 (3) |Municipal statute, bye-law Judicial review by higher admi-
of the Building Code nistrative courts and concrete
review by administrative court

Other statutes pursuant Discretionary (e.g. statutes un- |Municipal statute, bye-law Judicial review by higher admi-
to the Building Code der Section 34 of the Building nistrative courts and concrete
Code or mandatory (e.g. land review by administrative court

improvement charges bye-law)
Figure 11.4: Local Authority Powers (own diagram)

Under Article 72 (1) of the Basic Law, the states have power to legislate on matters falling
under concurrent legislative competence, so long as and to the extent that the Federation has
not exercised its legislative power by enacting laws. Under Article 72 (2) of the Basic Law as
amended, the Federation has the right to legislate on these matters if and to the extent that the
establishment of equal living conditions throughout the federal territory or the maintenance of
legal or economic unity renders federal regulation necessary in the national interest. The proof
required under Article 72 (2) of the Basic Law as amended must be furnished for the matters
listed. If the Federation exercises its right of concurrent legislation, the states may legislate for
deviating arrangements in the areas listed in Article 72 (3) nos. 1 to 6).

The areas enumerated in Article 74 nos. 1 to 33 fall under concurrent legislation. In the field
of spatial and sectoral planning, they include: mining (no. 11); the law regarding expropriation,
to the extent relevant to matters enumerated in Articles 73 and 74 (no. 14); the promotion of
agricultural production and forestry (with the exception of the law relating to land reallocation),
preservation of the coasts (no. 17); real property transactions, land law (except for laws respec-
ting development fees), the law relating to housing benefit, the regulation of assistance with old
debt, miners’ housing construction law and miners settlement law (no. 18); road traffic, motor
transport, construction and maintenance of trunk roads, as well as the collection of tolls for
the use of public highways by vehicles and the allocation of the revenue (no. 22); non-federal
railways, except mountain railways (no. 23); waste disposal, air pollution, and noise abatement
(except for protection against behaviour-related noise) (no. 24); land distribution (no. 30); spa-
tial planning (no. 31); and water resources (no. 32). All areas of law not enumerated in Article
72 or 74 of the Basic Law fall within the legislative remit of the states. Among the most impor-
tant competencies of the states is the law relating to culture (e.g. conservation of historic monu-
ments) and regulatory law (e.g. building control law, police law).>*

Certain areas in spatial planning have been affected by the abolition of framework legislation
(Article 75 of the Basic Law as amended), like the law relating to comprehensive spatial plan-
ning and nature conservation. Where areas are transferred to the legislative remit of the Fede-
ration or to concurrent legislation, former framework law, including the legislative powers and
obligations of the states it contains, persists as federal law (Article 125b (1) of the Basic Law).
Even after the federalism reform has come into force, the states are entitled and obliged to re-
gulate matters as required under the old framework legislation until such time as the Federation
makes use of its new legislative powers.**

242 Cf Schmidt-Eichstaedt, Stidtebaurecht, 11f
23 Cf Bericht tiber die Auswirkungen der Foderalismusreform auf die Vorbereitung von Gesetzentwiirfen der Bundesregie-
rung und das Gesetzgebungsverfahren, BR-Drs. 651/06, 3
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Implementation of planning law by local authorities

Under Article 28 (2) of the Basic Law, local authorities have the right to regulate all the affairs
of the local community on their own responsibility within the limits set by law. Within the limits
of their statutory functions, associations of municipalities also have the right of self-government
according to the law. Local self-government finds expression in personal sovereignty, financial
autonomy, organisational autonomy, fiscal jurisdiction, and planning autonomy. Planning auto-
nomy means having political and administrative freedom to decide on the uses to which land in
the territory of the municipality is to be put without all-embracing and strict control by higher
tiers of government, and to develop the planning guidelines needed to realise the potential for
autonomous action without imperative governmental influence being exerted.?** For this purpo-
se, local authorities use the tools of planning law (urban development law).

Urban development law

Planning autonomy includes the power of local authorities under the Building Code to pre-
pare urban land-use plans on their own responsibility. In the Building Code and secondary le-
gislation (Land Utilisation Ordinance, Plan Notation Ordinance, Valuation Ordinance) for the
implementation of the code, the Federal Government has provided local authorities with the
legal basis for controlling the use of land. On the basis of the Building Code, local authorities
can adopt binding land-use plans in the form of bye-laws. However, municipalities are required
to adapt their plans to the aims of (federal and state) spatial planning. This means, in effect, that
federal and state spatial planning goals are to be implemented. At the same time, their constituti-
onal guarantee of self-government gives local authorities the right to participate in planning and
measures carried out by federal and state government departments. Such participatory rights
are recognised for all government planning and measures that can affect municipal planning
and other autonomous functions. Participation in this sense refers to the right to be informed
and heard.*

Building control law (building regulations)

Building control law or building regulations deal with specific physical structures and buil-
dings. Material building control law serves to avert dangers, to prevent unsightly development,
and ensure the observance of social and ecological standards for healthy housing and working
conditions. Formal building control law regulates building supervisory procedures and hence
the enforcement of planning law with regard to the authorisation of projects, the enforcement
of material building law, and the enforcement of related legislation pertaining to roads, water,
landscape conservation, and the conservation of historic monuments.?** Planning approval and
permission procedures thus couple urban development law with building control law.>*” On the
basis of state building regulations, municipalities and counties examine the permissibility of
building projects and authorise them by administrative act. State building regulations empower
local authorities to prepare local building regulations.

2.2. The System of Administrative Courts

The system of administrative courts exercises judicial control over administrative activities.
The administrative courts set up under Article 95 of the Basic Law provide for the constitutional-
ly guaranteed reviewability of all administrative acts. They are responsible for non-constitutio-

24 Cf Stiier, Bauleitplanung, Rn. 18

2% For details see Stiier, Bauleitplanung, Rn. 20ff

246 Cf Hoppe/Bonke/Grotefels, Offentliches Baurecht, § 1 Rn. 7
247 Cf Hoppe/Bonker/Grotefels, Offentliches Baurecht, § 1 Rn. 7
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nal public-law disputes (Section 40 (1) of the Code of Administrative Court Procedure).?*® The
statutory basis for administrative court proceedings is the Code of Administrative Court Proce-
dure. The principle of official investigation applies for these proceedings (Section 86 (1)).

The system of administrative courts has three levels. In each state there are administrative
courts (Verwaltungsgericht — VG) and a higher administrative court (Oberverwaltungsgericht —
OVG in some states called Verwaltungsgerichtshof — VGH), and at the federal level there is the
Federal Administrative Court (Bundesverwaltungsgericht — BVerwG) in Leipzig (Section 2).
The administrative court is a court of first instance for all disputes falling within the remit of the
system (Section 45).

The higher administrative court is a court of appeal from judgments and other decisions
brought down by administrative courts (Section 46). Within its purview, the higher administra-
tive court rules on application on the validity of bye-laws and local statutes issued pursuant to
the Building Code and of ordinances pursuant to Section 246 (2) of the Building Code, as well
as other legal provisions subordinate to state statutes where state law so provides (Section 47)
(judicial review). The higher administrative court also rules in first instance on all disputes con-
cerning matters enumerated in Section 48 (1) nos. 1 to 9. They include:

= the construction, operation, and alteration of power stations fired by solid, liquid, and gase-
ous fuels with a thermal output of more than 300 MW;

= planning approval proceedings for the erection and operation or alteration of high-voltage
overhead transmission lines with a nominal voltage of 110 kV or more, underground lines
with a nominal voltage of 110 kV, or gas lines with a diameter of more than 300 mm, and
any modification of routing;

= procedures for erecting, operating and substantially altering stationary facilities for the
incineration or thermal degradation of waste with an annual throughput of more than
100,000 tonnes, and of stationary facilities in which waste is completely or partially stored
or deposited within the meaning of Section 41 (1) of the Waste Avoidance, Recycling and
Disposal Act;

= the construction, extension, or alteration and operation of civil aviation airports and air-
fields with restricted building protection areas;

= planning approval procedures for the building or alteration of new sections of tramways,
magnetic levitation railways, and public railways, as well as for the construction or altera-
tion of shunting and container stations;

= planning approval procedures for the construction or alteration of federal trunk roads;
= planning approval procedures for the construction or alteration of federal waterways.

The higher administrative court also has jurisdiction to hear disputes on permits issued in lieu
of planning approval, and disputes concerning all permits and authorisations required for a pro-
ject, also those concerning ancillary facilities that are spatially or operationally connected with
the project (Section 48 (2) of the Code of Administrative Court Procedure).?*

The Federal Administrative Court hears appeals from judgments of higher administrative
courts by virtue of Section 132, from judgments of administrative courts by virtue of Sections
134 and 135, and from complaints by virtue of Section 88 (2) and Section 133 (1) of the Code of
Administrative Court Procedure and Section 17a (4) sentence 4 of the Judicature Act (Gerichts-

28 Verwaltungsgerichtsordnung (VwGO) of 21 Januar 1960 (BGBI. I, 17) as promulgated on 19.03.91 (BGBI. I 686), amen-
ded by Art 3 of the act of 21.12.06 (BGBI 1 3316) Section 62 (11) of the act of 17. June 2008 (BGBL. I, 1010)
2% For other competencies see Section 48 of the Code of Administrative Court Procedure.

63



B COMMIN - The Planning System and Planning Terms in Germany

verfassungsgesetz — GVG). The Federal Administrative Court rules in first and final instance on
the disputes and actions enumerated in Section 50 (1) nos. 1 to 6. They include:

* non-constitutional public-law disputes between the Federation and the states and between
states;

= actions against measures and decisions under Section 44a of the Members of the Bundes-
tag Act and the rules of conduct for members of the Bundestag;

= all disputes affecting planning approval and permission proceedings for projects enumera-
ted in the General Railway Act, the Federal Highways Act, the Federal Waterways Act, or
the Magnetic Levitation Railway Planning Act.

Appeals (Berufung) from judgments may be filed under Section 124 (1) of the Code of Admi-
nistrative Court Procedure if admitted by the administrative court or the higher administrative
court. The admissibility of appeals is regulated by Section 124 (2) nos. 1 to 5 of the Code of
Administrative Court Procedure. The administrative court will admit an appeal if the case is of
fundamental importance or if the judgment diverges from a ruling by the higher administrative
court, the Federal Administrative Court, the joint senate of the supreme federal courts or the
Federal Constitutional Court, and the appeal is based on this divergence (Section 124a (1)). If
admitted by the administrative court, the appeal is to be filed within one month, and substantia-
ted within two months of the complete judgment being served (Section 124a (2) and (3)). If the
judgement brought down by the administrative court does not provide for an appeal, a motion
to that effect must be filed within a month of the complete judgment being served (Section 124a
(4)). In both cases, the grounds for appeal are to be submitted to the higher administrative court
unless they are submitted with the appeal or motion (Section 124a (3) and (4)). If the higher
administrative court grants the motion for appeal, authorisation proceedings will continue as
appeal proceedings (Section 124a (5)). The grounds for appeal are to be submitted within one
month to the higher administrative court (Section 124a (6)). The higher administrative court
considers the dispute within the scope of the motion for appeal to the same extent as the admi-
nistrative court. Under certain circumstances (Section 128a), it also takes account of new facts
and evidence (Section 127). The higher administrative court has to hear the necessary evidence
and rule on the matter itself by judgment (Urteil) or decision (Beschluss) (Section 130 (1) and
130a). Under certain circumstances, the judgment can be set aside and the case remitted to the
administrative court (Section 130 (2)).%°

An appeal on points of law (Revision) is admissible from a judgment of the higher admini-
strative court (Section 49 (1)) and from decisions under Section 47 (5) sentence 1 if the higher
administrative court or, upon dismissal of a motion for appeal, the Federal Administrative Court
has granted it. The grounds for an appeal on points of law are set forth in Section 132 (2) of the
Code of Administrative Court Procedure. An appeal on an issue of law can be based only on the
elements enumerated in Section 137 and 138 of the Code of Administrative Court Procedure.
Appeal is possible from dismissal of a motion of appeal on a point of law (Section 133 (1)). A
leap-frog appeal is possible from the judgment of the administrative court (section 49 no. 2 of
the Code of Administrative Court Procedure) if plaintiff and defendant agree in writing and if it
is admitted in the judgment of the administrative court or, on application, by court order (Sec-
tion 134 (1)). The parties can appeal on a point of law from an administrative court judgment
(Section 49 (2)) to the Federal Administrative Court if an appeal is excluded by federal law
(Section 135). An appeal on issues of law can be filed only if the administrative court or, upon
appeal from refusal to admit same, the Federal Administrative Court has granted leave.

20 For further details on appeal proceedings see Sections 124 to 130b of the Code of Administrative Court Procedure.
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An appeal on a point of law is to be lodged within one month with the court that has brought
down the decision and is to be substantiated within two months, in each case after service of the
complete judgment or decision. If the appeal from refusal of leave to appeal on a point of law
is successful or if the appeal is granted, proceedings continue as proceedings on appeal. An in-
admissible appeal is dismissed, an unfounded appeal is denied (Section 144 of the Code of Ad-
ministrative Court Procedure). In the case of a well-founded appeal, the Federal Administrative
Court can itself decide or reverse the judgment and remit the case (Section 144). %!

Appeals from decisions of the administrative court, the presiding or reporting judge, which
are not judgments or court notices, lie to the higher administrative court (Section 146). Exclu-
ded are procedural orders, orders for clarification, decisions on adjournment or the setting of
deadlines, orders to take evidence, orders on the refusal of motions for the admission of evi-
dence, on the joining and severance of proceedings and claims, and on the disqualification of
judicial personnel (Section 146 (2)).%?

2.3. Legal Remedies before the Administrative Courts

Legal remedies against statutory law, land-use plans and other urban development statutes.

Judicial review by the Federal Constitutional Court

In case of disagreement on the constitutionality of legislation, the Federal Government, a state
government, or one third of the members of the Bundestag may apply to the Federal Constitu-
tional Court to review the legislation in question (abstract judicial review (Article 93 (1) no. 2
of the Basic Law). Where a court considers that a law on whose validity its ruling depends is
unconstitutional (state constitution or Basic Law), it can stay proceedings and seek a ruling from
the competent state court or the Federal Constitutional Court (Article 100 (1) of the Basic Law).

Judicial review by administrative courts

Under Section 47 (1) of the Code of Administrative Court Procedure, a higher administrative
court may review:

= Dbye-laws and statutes pursuant to the Building Code and ordinances under Section 246 (2)
of the Building Code, and

= other legal provisions lower in rank than state law, where state law so provides.

Review proceedings examine compliance with the binding formal and material planning pro-
visions of the land-use plan or another urban development statute. Judicial review may be re-
quested by all natural and legal persons claiming that their rights are or in the foreseeable future
will be violated by the legal provision or its application, as well as by all public authorities. An
application for judicial review can be filed only within one year of promulgation of the legal
provision (Section 47 (2) of the Code of Administrative Court Procedure). According to Section
47 (2a) of the Code, an application by a natural or legal person with respect to a binding land-use
plan or a statute under Section 34 (4) sentence 1 nos. 2 and 3 or Section 35 (6) of the Building
Code is inadmissible if the applicant raises objections that were not raised, or not raised in due
time, in the context of public display (Section 3 (2) of the Building Code) or of public participa-
tion (Section 13 (2) no. 2 and Section 13a (2) no. 1), but which could have been raised on these
occasions, and where attention was drawn to this legal consequence in the context of participa-

31 For further details on proceedings for appeals on points of law see Sections 132 to 144 of the Code of Administrative Court
Procedure.

32 For further details on procedure for appeals from the dismissal of motions concerning procedural issues (Beschwerden) see
Sections 146-152 of the Code of Administrative Court Procedure.
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tion. The higher administrative court brings down a judgment (Urteil) or, if it considers an oral
hearing not to be necessary, a decision (Beschluss). If the higher administrative court concludes
that the legal provision is invalid, it declares it to be null and void; in this case the decision is
generally binding and is to be published by the opponent in the same manner as the provision
(Section 47 of the Code of Administrative Court Procedure). In judicial review proceedings an
interim order is to be issued if this is urgently required to prevent serious disadvantages or for
other good cause (Section 147 (6) of the Code of Administrative Court Procedure).>

A preventive application for an injunction (Unterlassungsklage) or action for a declaration
(Festellungsklage) against urban development statutes are possible if, even before instigation of
any judicial review proceedings, a fait accompli is to be feared.”* The direct review of binding
land-use plans by means of constitutional appeal (Verfassungsbeschwerde) under Article 93 (1)
no. 4a of the Basic Law in conjunction with Section 90 of the Federal Constitutional Court Act
has recently been allowed by the Federal Constitutional Court.>

The intensity of reviewing binding land-use plans and other urban development statutes is
considerably restricted by Sections 214 and 215 of the Building Code.?*® The violations of the
Code dealt with in these sections have varying consequences. They range from general irre-
levance to relevance in the case of complaints (Riige) lodged in due form and time, and to the
invalidity of the plan or statute.?’

The principle of plan maintenance under Section 214 (4) of the Building Code permits the
step-by-step correction of defective plans and avoids having to repeat the entire planning pro-
cedure.® The local authority can put a preparatory land-use plan or a municipal statute/bye-law
into force retrospectively if the defects can be eliminated in supplementary proceedings.*”

A binding land-use plan can be challenged not only by means of abstract judicial review but
also by concrete review (Inzidentkontrolle/inzidente Normenkontrolle). In contrast to abstract
Jjudicial review it is not subject to any time limit and can be undertaken in all judicial procee-
dings in which the decision depends essentially on whether a certain binding land-use plan is
valid or not.* In contrast to abstract judicial review, concrete judicial review does not deter-
mine the invalidity of a plan with generally binding effect.?'

The preparatory land-use plan is not subject to judicial review, nor can it be challenged by an
action to annul a decision (Anfechtungsklage), to compel a decision (Verpflichtungsklage), or to
obtain a declaration (Feststellungsklage), since it is neither a legal norm nor an administrative
act.®> However, concrete judicial review can be undertaken in all judicial proceedings in which
the decision depends essentially on whether the preparatory land-use plan is valid or not.

Legal remedies against individual decisions

Refusal of building permission: The party affected by a refusal of building permission can ob-
tain performance of the refused or omitted administrative act by bringing an action to compel
such performance (Verpflichtungsklage) (Section 42 (1 2) of the Code of Administrative Court
Procedure). Before an action can be brought, preliminary proceedings pursuant to Sections 68ff

25 For detailed treatment see: Hoppe/Bonker/Grotefels, Offentliches Baurecht, § 17

2% Cf Hoppe/Bonke/Grotefels, Offentliches Baurecht, § 17 Rn. 37

235 Cf Hoppe/Bonke/Grotefels, Offenthches Baurecht, § 17 Rn. 39 with further references

¢ Cf Hoppe/Bonke/Grotefels, Offentliches Baurecht, § 17 Rn. 37 with reference to BVerfG vom 21. 11. 1986 — 4 C 22.83,
BVerfGE 70, 35ft

257 Cf Hoppe/Bonke/Grotefels, Offentliches Baurecht, § 17 Rn. 39

258 Cf Hoppe/Bonke/Grotefels, Offentliches Baurecht, § 17 Rn. 40

2 For detailed treatment see: Battis, in: Battis/Krautzberger/Lohr, BauGB, Vorbemerkungen §§ 214-216, §§ 214-216

260 Cf Kuschnerus, Der sachgerechte Bebauungsplan, Rn. 764

261 Cf Kuschnerus, Der sachgerechte Bebauungsplan, Rn. 764

22 Cf Hoppe/Bonke/Grotefels, Offentliches Baurecht, § 17 Rn. 4
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of the Code are, with certain exceptions, to be carried out. Under certain circumstances, provi-
sional legal protection can be granted (Sections 80 and 80a). Preliminary proceedings are insti-
gated by lodging an objection. It must be lodged in writing or declared for minuting with the
authority that has issued the administrative act within one month of the administrative act being
published (Section 70). If the authority deems the objection to be justified, it takes remedial
action (Section 70). If no remedial action is taken, a decision on the objection is issued (Section
72) against which an action to compel performance can be brought within one month of service
of the decision (Section 74 (1) and (2)). Under certain circumstances, provisional legal protec-
tion can also be granted under Section 123. The date of the last oral hearing is relevant for the
decision on the action.

Divergence of building permission from building application: In practice it occurs relatively
frequently that the developer/builder is granted building permission subject to ancillary pro-
visions within the meaning of Section 36 of the Administrative Procedures Act to which he
wishes to object. According to the prevailing view, however, and regardless of the legal form
of the ancillary provision and the resulting procedural consequences, the developer is general-
ly prevented from implementing building permission while taking action against the ancillary
provision.?®

Delayed buiding permission: If the building permission applied for by the developer is not
processed at all or not within a reasonable period, he may bring an action for performance in the
form of a so-called “inactivity action” (Untdtigkeitsklage) (Section 75 sentence 1 of the Code
of Administrative Court Procedure) before the administrative court. As a rule and under normal
circumstances, at least three months is deemed a reasonable period (Section 75 sentence 2).

Third party challenges to building permission: In addition to the developer, a third party (e.g.
neighbour or municipality) can bring an action against a building permit. Accoding to Section
212a (1) of the Building Code in conjunction with Section 80 (2) sentence 1 no. 3 of the Code
of Administrative Court Procedure, a third-party objection has no suspensory effect. However,
the third party may apply to the competent authority for a stay to immediate implementation
under Section 80a (1) no. 2 in conjunction with Section 80 (4) of the Code of Administrative
Procedure. The developer may react to this stay in accordance with Section 80a (3) in conjunc-
tion with Section 80 (5) of the Code and apply for annulment of the authority’s decision. If the
authority allows the objection of the third party, the developer may bring an action to annul the
decision before the administrative court without the necessity of protest proceedings.

Legal protection against intervention orders of the building supervisory authorities: If any
public-law provisions are contravened in carrying out building measures or using physical struc-
tures, the building authority may intervene. They may, for example, stop works, forbid use, or
order demolition of physical structures. The developer can challenge such intervention by the
building authorities by lodging an objection, and, where unsuccessful, by bringing an action to
annul the decision before the administrative court. With respect to this latter action, the relevant
date for assessing the factual and legal position is, unlike in the case of an action to compel a
decision, the date of the last decision taken by the authority.?** Under Section 80 (1) of the Code
of Administrative Court Procedure, the objection and the action for annulment have suspensory
effect. The building authority can, however, order immediate execution under Section 80 (2)
no. 4 of the Code. Under provisional legal protection, the developer can challenge this order in
accordance with Section 80 (5) of the Code).

265 Cf Hoppe/Bonker/Grotefels, Offentliches Baurecht, § 17 Rn. 21ff, especially for detailed account of legal opinions
264 Cf Hoppe/Bonker/Grotefels, Offentliches Baurecht, § 18 Rn. 28
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Legal protection for adjoining owners: Although adjoining owners are not the direct addres-
sees of official measures under public building law, they can challenge projects of neighbouring
builders and developers and claim the protection of the authorities and the courts.?® In Germa-
ny a distinction is made between protection for adjoining owners under public law and under
private law.?6

265 Cf Hoppe/Bonker/Grotefels, Offentliches Baurecht, § 18 Rn. 29
26 Cf detailed treatment in: Hoppe/Bonker/Grotefels, Offentliches Baurecht, § 18ff
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3. General Description of the Levels of Spatial Planning

The function of planning is to guide and structure space in order to attain the various goals of
balanced spatial development. These goals differ strongly from planning level to planning level.
They range from specific requirements relating to the use of land in local urban development
planning to the abstract models and guidelines advanced by federal spatial planning policy.

3.1. Supra-Local Planning Levels

3.1.1. Introduction

Spatial planning at the federal and state levels comprises all comprehensive, supra-local and
superordinate activities for structuring and developing space. It is “comprehensive” in the sense
that it has the job of coordinating spatially significant sectoral planning. It is “supra-local” in
that its scope is beyond that of the territorial and material, autonomous scope of the individual
local authority. The comprehensive and supra-local nature of spatial planning gives it “super-
ordinate” status in the German planning system. All public planning authorities have to comply
with or take account of the requirements of spatial planning in any spatially significant planning
and measures they undertake. Planning and measures are said to be “spatially significant” if
they make use of land or influence the spatial development of an area. According to the Federal
Spatial Planning Act and state spatial planning acts, the task of spatial planning is to guide and
develop spatial structure in the pursuit of sustainable spatial development.

In Germany, the essential purposes of spatial planning are elaborated and implemented by a
range of tools on three levels:

= federal spatial planning,
= state spatial planning,

* regional planning.?%’

3.1.2. Federal Spatial Planning
Given the federal structure of German government, there is no overall, central planning autho-
rity.>s8

In the Federal Spatial Planning Act, the Federation lays down the tasks and guidlines (Sec-
tion 1) and principles (Section 2) of spatial planning, providing a framework for state spatial
planning acts.

The main aspects of federal spatial planning include:
= guidlines of spatial planning,
= principles of spatial planning,
= goals of spatial planning.

The guidlines of spatial planning provide the material basis and set the framework for spatial
development. The key concept is “sustainable spatial development.” According to Section 1 (2)
of the Federal Spatial Planning Act, sustainable spatial development is defined as bringing the
social and economic demands made on a area into line with its ecological functions, producing
a stable and well-balanced order throughout. These guidlines of spatial planning include the
elaboration of a spatial development concept that:

267 Cf Turowski, Raumplanung (Gesamtplanung), in: ARL (ed.), Handworterbuch der Raumordnung, 896
28 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwdrterbuch der Raumordnung, 867
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= ensures the right to self-fulfilment within the community in responsibility to future genera-
tions,

= ensures the conservation and development of natural resources,

= ensures long-term scope for action on land use,

= ecliminates regional and structural imbalances.?*

The principles of spatial planning are general precepts concerning the development, structu-
ring, and securing of spatial entities to be taken into account in weighing interests and making
discretionary decisions. They are laid down by the Federation and can be supplemented by the
states. These principles have to be taken into account by public agencies in spatially significant
plans and measures. Examples of the principles set by the Federal Spatial Planning Act are main-
tenance of a decentralised settlement structure, the conservation and restoration of open spaces,
the provision of the population with basic technical infrastructure for utility services, etc.””°

The goals of spatial planning are binding provisions in the form of spatially and substan-
tively specified, definitive requirements. These goals are not determined by the Federation. This
is the task performed in written and graphic form by state and regional planners in spatial struc-
ture plans (cf chapter 11.3.1.3, 11.3.1.4).271

Apart from the guidlines and principles of spatial planning, the act contains:
= provisions on state spatial planning (especially spatial structure plans and regional plans),
= provisions on the coordination of spatially significant planning,
= provisions on spatial planning procedure (cf chapter I1.1.4.2),
= provisions on the tasks of the Federation in the field of spatial planning.*’?

Notwithstanding the tasks and powers of the states, the federal ministry competent for spa-
tial planning works towards realising the principles of spatial planning in accordance with the
guidlines of such planning and the mutual feedback principle. On the basis of the regional plans
and in cooperation with supreme state authorities responsible for regional planning, it primarily
develops guiding principles for the regional development of the national territory and covering
matters transcending individual states, thus providing a basis for the coordination of spatially
significant plans and measures between the Federal Government and the European Union, sub-
ject to the applicable provisions.

A number of programmatic statements on spatial development have been elaborated:
= the Spatial Planning Programme (1975),
= the Spatial Planning Policy Guidelines (1993),
= the Framework for Action in Spatial Planning Policy (1995),
= the Spatial Planning Report (current edition 2005),?”
= the Guidelines for the Spatial Development of the Federal Territory (2006).>”

26 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwdrterbuch der Raumordnung, 866

20 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handworterbuch der Raumordnung, 867

211 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwdrterbuch der Raumordnung, 867

212 Cf Treuner, et al., Handworterbuch der Raumordnung, 864

23 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwdrterbuch der Raumordnung, 868

21 Cf .bbr.bund.de/cIn_007/nn_22518/DE/ForschenBeraten/Raumordnung/RaumentwicklungDeutschland/LeitbilderKon-
zepte/leitbilderkonzepte__node.html__nnn=true, Zugriff am 06.12.2006

70



Part II — General Description of the Levels of Spatial Planning M

urban planning

City/ Municipality
sectoral Public law

: urban land use planning
plannlng of binding: binding land-use plan
erparatory: perparatory land-use
the local PSS Ve
authority, the informal planning administrative court

for example: urban development

states and the " federal building code concept
federation

(2xe).
Air traffic r 1 spatial planning

| Spatial planning of the states

ovG
District planning higher administrative
e.g. district development plan court
regional planning
e.g. regional spatial structure plans
legal basis state planning
federal spatial planning act, e.g. state development plan
state planning act

Spatial planning of the federation BVerwG

e Federal
planning approval . o S
procedure National spatial planing of the administrative court
federation
e.g. spatial planning programm

legal basis
fedral spatial planning act

EGH

European

Eu ropean Union administrative court
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The Spatial Structure Programme set goals in adapting federal planning with significant spa-
tial impact. This formal programme was intended as the beginning of coordination in spatial
planning policy between the federal and state governments. However, it did not prove effective,
so that no further such programme followed at the federal level.””

Such a conceptual basis was provided by the Spatial Planning Policy Guidelines (Raumord-
nungspolitische Orientierungsrahmen — ORA), elaborated by federal spatial planning in colla-
boration with the states in 1993. The Spatial Planning Policy Guidelines envisage future spatial
structure with the aid of:

= avision for settlement structure,

= avision for the environment and land use,
= avision for transport,

= avision for Europe,

= avision for structure and development.

215 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwdrterbuch der Raumordnung, 868f
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For each of these visions or models, the ORA provides strategies for Germany as a whole.?’
The policy guidelines were worked out in more detail in the 1995 Framework for Action in Spa-
tial Planning Policy (Raumordnungspolitischer Handlungsrahmen — HARA).

The most important aspects dealt with are presented below. The “structure and development”
model, in particular, proposes a number of targets for state spatial planning. This spatial plan-
ning concept proceeds on the assumption that the former marked contrast between city and
country in many parts of Germany is disappearing and that city networks, urbanisation trends,
and the development of new urban landscapes mean that functional changes will shape future
development. It is claimed that, owing to the strong links between cities and surrounding areas,
the spatial structure of the country is strongly determined by urban forms and urban lifestyles.
Urban agglomerations and rural regions are no longer opposites: they complement one another.
Living conditions in the two types of area are becoming more and more similar. Rural areas are
not necessarily structurally weak. Only peripheral areas present problems. Such areas generally
play an important role in landscape conservation, in maintaining the ecological balance, and in
protecting resources.”’”’ The decentralized settlement structure that has evolved in the course of
history has proved a major locational advantage for Germany over other countries. Enhancing
endogenous regional potentials and distributing functions among existing centres can positively
influence spatial and settlement structure even in regions distant from agglomerations. Among
the strategies proposed is to reinforce decentralised structures and to concentrate subsidies on
existing centres. This model of decentralized concentration also governs other visions for trans-
port, environment, and land use. The overall concept in integrated into the general European
framework.

On 30th June 2006, the federal and state ministers responsible for spatial planning adopted
new guiding principles and Strategies for Spatial Development in Germany (Leitbilder und
Handlungsstrategien fiir die Raumentwicklung in Deutschland):

“Guiding principle 1: growth and innovation: With this guiding principle, spatial develop-
ment policy seeks to bolster economic growth, particularly by promoting the knowledge soci-
ety. All geographical areas are to be enabled to make their contribution by strengthening the
strengths of each region.

Guiding principle 2: securing the provision of esential public services: Spatial planning re-
mains committed to achieving equivalent living conditions in all parts of Germany. This vision
addresses the dangers essential public services and facilities face owing to demographic change
and tighter public finances.

Guiding principle 3: conserving resources, developing cultural landscapes: This guiding
principle integrates the fundamental task of ensuring sustainable spatial planning in the new
models and strategies.”*’®,

These guiding principles for spatial development and strategies update the 1993 Spatial Plan-
ning Policy Guidelines and the 1995 Framework for Action in Spatial Planning Policy.

The Spatial Planning Report provides information about past and future developments in
spatial and settlement structure. It takes comprehensive stock of spatial development, of com-

26 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwdrterbuch der Raumordnung, 869f

211 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (ed.), Handwdrterbuch der Raumordnung, 869

28 Cf www.bbr.bund.de/cIn_007/nn_22518/DE/ForschenBeraten/Raumordnung/RaumentwicklungDeutschland/Leitbilder-
Konzepte/leitbilderkonzepte__node.html__nnn=true, Zugriff am 06.12.2006
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prehensive spatial planning and sectoral planning.”” Section 21 of the Federal Spatial Planning
Act requires the Federal Office for Building and Regional Planning (BBR) to provide regular
reports to the federal ministry responsible for spatial planning for submission to the Bundestag.
This is generally done every four years.*

Federal spatial planning uses various forms of report. We have already mentioned the fe-
deral Spatial Planning Reports, which provide information about state spatial planning, deve-
lopment trends, and planned and implemented spatial development measures. The Conference
of Planning Ministers is advised by an Advisory Council on Spatial Planning, composed of
representatives from local government, science, industry, management and labour. The Federal
Office for Building and Regional Planning maintains an information system on regional de-
velopment within the national territory. It continuously assesses, interprets and evaluates the
general state of regional development and any changes as well as the consequences of such
changes. The competent federal ministry makes the output of the information system available
to the states.?®!

3.1.3. State spatial planning

State spatial planning works towards establishing and safeguarding equivalent and healthy li-
ving and working conditions in all parts of the state.? Its main job is to lay down principles
and binding goals in spatial structure plans, which are prepared on the basis of all spatially
significant sectoral plans pertaining to industry and commerce, transport, utilities, housing, la-
bour and recreation, as well as nature conservation and environmental protection.?®® The most
important tool in state spatial planning is the comprehensive, surpralocal, and intersectoral state
spatial structure plan implementing federal planning principles, as well as state spatial develop-
ment goals and ideas.?”® The name given such plans varies from state to state. They are termed
state development plan (Landesentwicklungsplan), state spatial planning programme (Landes-
raumordungsprogramm), state development programme (Landesentwicklungsprogramm), etc.

Some state governments prepare state development programmes as a preparatory stage of
the state development plan. The programme covers a great deal of ground and requires cross-
sectoral coordination.

The state development plan deals with matters, which include:
=  spatial structure,
= division of the state into potential settlement areas and open spaces to be preserved,
= safeguarding natural resources that deserve conservation,
= designation of special development centres and areas eligible for support,
= preparation of spatially significant public and private plans and measures.

As arule, it contains both text, plans and maps, and deals with the entire territory of the state
(scale ca. 1:300,000).%%

Apart from principles of spatial planning for the spatial development and structure of the
state, the state development plan presents goals for individual spatially significant projects of

279 Cf Lutter, Raumordnungsberichte, in: ARL (ed.), Handwérterbuch der Raumordnung, 872

280 Cf Lutter, Raumordnungsberichte, in: ARL (ed.), Handwoérterbuch der Raumordnung, 873f

21 Cf Sinz, Raumordnung/Raumordnungspolitik, in: ARL (Hrsg.), Handwoérterbuch der Raumordnung, 871
282 Cf Goppel, Landesplanung, in: ARL (ed.), Handwérterbuch der Raumordnung, 570

23 Cf Goppel, Landesplanung, in: ARL (ed.), Handwdorterbuch der Raumordnung, 563

28 Cf Goppel, Landesplanung, in: ARL (ed.), Handworterbuch der Raumordnung, 563

25 Cf Hein, in: ARL (ed.), Methoden und Instrumente raumlicher Planung, 191
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importance for the state.?®® The main contents of state development plans pertaining to spatial
structure are:

= spatial categories (agglomerations, peripheral zones, rural areas),

= central places (high-order centres, middle-order centres, intermediate catchment areas),
= state development axes,

= separate regional development tasks for sub-areas.

Spatial categories: the states designate spatial categories in state development plans (e.g. re-
gulatory areas/agglomerations, urban regions, rural areas) (see chapter 11.1.5).287

Central places: in state development plans, the states deals with the area-wide provision of
public and private services and with employment. The concept provides for a hierarchical clas-
sification of places (see chapter I1.1.5).288

State development axes: settlement and communication corridors are a special spatial cate-
gory, which have developed owing to the close spatial links between settlement development
and efficient transport axes. High population density and traffic load with persistently dynamic
settlement and traffic development make this type of area particularly problematic (cf chap-
ter 11.1.5).2%

Separate regional development tasks for sub-areas: in the spatial/functional distribution of
tasks, state spatial planning assigns specific functions to sub-areas. These functions can overlap
and be prioritized (cf chapter I1.1.5).%

State spatial planning is governed by the “mutual feedback principle” that prevails in German
spatial planning (system of mixed top-down/bottom-up planning): the state development plan
gives concrete form to the principles and goals of comprehensive spatial planning. All ensuing
spatial planning, especially regional planning, local urban land-use planning, and specific sec-
toral planning must take it into account or adapt to it. The principles and goals of state spatial
planning are to be borne in mind and, depending on the level of detail, to be observed as legally
binding provisions.?"

The Federal Spatial Planning Act makes the preparation of state spatial structure plans a
statutory, mandatory task. State spatial planning acts provide the statutory basis for state deve-
lopment programmes and plans.*?

State development programmes and plans are prepared by the highest state spatial planning
authorities and adopted mostly by state parliament in statute form or by the state government in
ordinance form.?*® Since the organisation of state spatial planning is not uniformly regulated for
the country as a whole, it is entrusted to different government departments in the various states:

=  ministry of the Interior
*  ministry of economic affairs,
= ministry of the environment,

= ministry of agriculture,

2 Cf Goppel, Konrad, Landesplanung, in: ARL (ed.), Handwdérterbuch der Raumordnung, 563

27 Cf Kistenmacher, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 223f

288 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 162f

29 Cf Kistenmacher, Achsenkonzepte, in: ARL (ed.), Handwoérterbuch der Raumordnung, 19

20 Cf Domhardt, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 189

1 Cf Goppel, Landesplanung, in: ARL (ed.), Handwérterbuch der Raumordnung, 563

22 Cf Turowski, Landesplanung, in: ARL (ed.), Handwdérterbuch der Raumordnung, 896

23 For details see Goppel, Landesplanung, in: ARL (ed.), Handwoérterbuch der Raumordnung, 564
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= minister president’s office.

In non-city states in the Baltic Sea region, responsibility for state spatial planning is assigned
as follows:

=  Brandenburg: Ministry for Infrastructure and Spatial Planning (Ministerium fiir Infrastruk-
tur und Raumordnung),

= Mecklenburg-Western Pomerania: Ministry for Labour, Building, and State Development
(Ministerium fiir Arbeit, Bau und Landesentwicklung),

= Lower Saxony: Ministry for Rural Areas, Food, Agriculture, and Consumer Protection
(Ministerium fiir ldndlichen Raum, Erndhrung, Landwirtschaft und Verbraucherschutz),

= Schleswig-Holstein: Ministry of the Interior (Innenministerium).

State development programmes and plans have a long-term planning horizon and are updated
at regular intervals (generally every 10 years).?** Section 7 of the Federal Spatial Planning Act
and state spatial planning acts regulate procedures for preparation and amendment. In parti-
cular, environmental assessment and the participation of public authorities and the public are
required.

In addition to the classical tools of state development programme, state development plan,
regional plan, and spatial planning procedure, there are new strategies in state spatial planning.
A number of informal tools have developed, also partly in use at the regional planning level.
They have come into being in a context of changing spatial and structural conditions (German
unification, EU integration, technological change). Such new tools include sub-area reports and
spatial planning development concepts, cross-border development concepts, regional marke-
ting concepts, and regional management. They aim to concentrate regional forces, enhance the
self-awareness and identity of the region, and generate a spirit of optimism.*>

3.1.4. Regional Planning

Regional planning coordinates land use matters of supra-local interest transcending municipal
boundaries. It defends the general interests of a region against the particular interests of local
authorities.**

According to the Federal Spatial Planning Act, it has an independent, legitimate mandate to:
= prepare and update the regional plan,
= integrate the landscape outline plan for the region into the regional plan,
= advise urban land-use planning authorities and other public and private planning agencies,

= collaborate in preparing and updating the state development plan and state sectoral deve-
lopment plans,

= engage in spatial planning proceedings,
= collaborate in state sectoral planning,
= take the initiative in regional policy to promote and develop the region,

= cooperate with regional agencies for joint programmes.?’

4% Cf Goppel, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 106

25 Cf Goppel, Landesplanung, in: ARL (ed.), Handwérterbuch der Raumordnung, 563
2% Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwérterbuch der Raumordnung, 965
7 Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwdérterbuch der Raumordnung, 965
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Section 9 of the Federal Spatial Planning Act does not regulate all the procedural and sub-
stantive details of regional plans. This is the task of state spatial planning acts. Regional plans
set out:

= to fill out and concretise the prescribed federal and state principles, goals, and other requi-
rements of spatial planning (in the case of cross-border regional plans, those of the coun-
tries involved);

= toreview the specific structural and development problems of the region and to develop
appropriate objectives, taking due account of local government planning;

= to coordinate supraregional projects with regional needs, as well as interlinking the latter
in a regional development concept and establishing them in the regional plan.

The Federal Spatial Planning Act provides for states whose territories encompass several lar-
ge settlement centres — “catchment areas of several highest-order central places™ to prepare re-
gional plans. It also requires the involvement of superordinate and subordinate tiers of planning
in regional planning in accordance with the “mutual feedback principle.” Thus regional plans
are not only to be developed on the basis of state spatial structure plans but local authorities are
to be involved, where they do not carry out regional planning themselves in regional planning
associations. Moreover, federal law requires measures to be taken for joint, cross-state regional
planning for regions that transcend state borders. One example is the Rhine-Neckar Region
(straddling Baden-Wiirttemberg, Hessen, and Rhineland-Palatinate). >® Section 9 (6) of the Fe-
deral Spatial Planning Act also permits the preparation of regional preparatory land-use plans
(e.g. Frankfurt/Rhine-Main Planning Association).

The states are responsible for regulating regional planning, defining regions, and determi-
ning the content of regional plans. The respective state spatial planning acts provide the legal
basis.?”

Since competence for defining planning regions lies with the individual states, planning regi-
ons differ greatly in size, plans dealing with these regions go by a variety of names:

= regional plan (Regionalplan),
= regional development plan (regionaler Entwicklungsplan),
= area development plan (Gebietsentwicklungsplan).

Depending on how spatial planning is organised in the given state, it can be entrusted to va-
rious levels.’® There are essentially two organisational models for spatial planning. State ad-
ministrative authorities can be placed in charge of spatial planning (as in Mecklenburg-Western
Pomerania and Schleswig-Holstein). Or it can be entrusted to local government in the form of
regional planning associations (as in Brandenburg). These planning or regional associations are
legal persons (statutory bodies) with their own planning staff and an association assembly com-
posed of representatives from county-free cities and counties.*”! These differences in the orga-
nisation of regional planning have an impact on the territorial definition of planning regions.
In states where regional planning has been entrusted to the intermediate state level, planning
regions coincide with administrative districts (Regierungsbezirke). In most states with regional
planning associations (Planungsgemeinschaft, Planungsverband, Regionalverband), planning
regions tend to be defined in terms of spatial structural entities. In this context, the central place

28 Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwdérterbuch der Raumordnung, 969
29 Cf David, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 85

30 Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwérterbuch der Raumordnung, 968
91 Cf Bentz/Frenzel, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 342f
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classificatory principle plays an important role in defining regions.* In any case, planning regi-
ons encompass the territories of several county-free cities and counties. In Brandenburg, for ex-
ample, the five planning regions cover between two and five cities and counties. Only in Lower
Saxony is regional planning entrusted to counties.*”

The content, form, and main elements of regional plans are difficult to compare, since they
adapt to constantly changing situations and the varying demands of the individual regions. The-
re are, however, core elements common to all regional plans.*** They deal with territorial mat-
ters and with:

= gsettlement structure,

® open space structure,

= infrastructure.’®

Among the settlement structure issues addressed is the designation of co-called central
places®® — localities offering certain social, cultural, and economic facilities and amenities ser-
ving not only their own population but also that a surrounding catchment area — other local
authority functions, and areas for settlement development. The development of central places
is an important approach to concentrating infrastructural and service facilities. It gives specific
form to the concept of “decentralised concentration” in spatial structure. A distinction is drawn
between high-order, middle-order, low-order and small centres, each to be endowed with spe-
cific infrastructural and service facilities and amenities (from university to shopping centre).*"’
Central places and settlement axes constitute the basic pattern of settlement structure. In spar-
sely inhabited, rural regions a minimum endowment with public facilities can thus be ensured,
since state spatial planning designates high-order centres not only in agglomerations but also in
backward areas.’®® In some states, this system of central places has been supplemented by de-
velopment axes of varying priority. Such point-axial systems differ considerably from state to
state owing to differences in spatial and settlement structures.>”

The aspects of regional planning relating to open space structure include the provision of
habitat and nature conservation, regional, multifunctional green belts, ventilation corridors, lo-
cal recreation, as well as the designation of areas for flood control and the extraction of near-
surface mineral resources.*"°

For the infrastructure, regional planning determines sites and routes for transport infrastruc-
ture, locations and areas for utility services, for freight handling and wind power plants, or ad-
opts the designations of sectoral plans.

The important role played by regional planning in spatial planning should be stressed. Only
when given specific expression in the regional context do the principles of federal spatial plan-
ning and the goals of state spatial planning come fully to bear, thus attaining a degree of appli-
cability that enables urban land-use planning to be specifically adapted (pursuant to Section 1
(4) of the Building Code) and sectoral planning to be taken into account.’'' The scale used for
regional plans ranges from 1:50,000 to 1:100,000.

302 Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwdorterbuch der Raumordnung, 966

33 Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwoérterbuch der Raumordnung, 968

304 Cf Miiller, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 242

395 Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwérterbuch der Raumordnung, 970

36 Cf Miiller, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 243

97 Cf Turowski/Lehmkiihler, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 162f
38 Cf Treuner et al., Handworterbuch der Raumordnung, 16 ff, 547ff

39 Cf Kistenmacher, Achsenkonzepte, in: ARL (ed.), Handwérterbuch der Raumordnung, 18
310 Cf Heinrichs, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 224 f

311 Cf Schmitz, Regionalplanung, in: ARL (ed.), Handwdérterbuch der Raumordnung, 965 f
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Under the Federal Spatial Planning Act (Section 7) and the respective state spatial planning
acts, public authorities and the general public are to given the opportunity to participate in regi-
onal plan preparation, which stretches over a period of years. Regional plans have a long-term
planning horizon and are updated at regular intervals (generally every 10 years).*'?

Regional planning has tools other than the regional plan itself at its disposal. For instance, the
implementation of regional planning goals is ensured by the involvement of regional planning
in spatial planning procedures and environmental impact assessment. (see chapter 11.1.4.2).

3.2. Local Land-Use Planning

3.2.1. Introduction

In the framework of local government planning autonomy, local authorities regulate urban de-
velopment and the structure of their territories by means of urban land-use planning in their
own responsibility.’'* Adapting their own planning to meet the goals of comprehensive spatial
planning and state spatial planning, they control events at the local level.*'* Local government
urban land-use planning has the task of preparing and guiding the use of land for building and
other purposes in the municipal territory.*'

Under Section 1 (3) of the Building Code, it is the responsibility of municipalities to prepare
land-use plans as soon as and to the extent that they are required for urban development and
structural planning. It is incumbent on the local authority to decide when and where this is the
case. Urban development planning powers may be exercised by a local authority if it is in the
general public interest.’'® Whether a specific plan really is needed cannot be decided on the
basis of the necessity principle under Section 1 (3) of the Building Code but rather by virtue of
the precept of a balance of interests under Section 1 (7). But anyone can initiate the preparation,
amendment, and supplementation of plans provided that urban planning and development is in
the public interest.’'” However, there is no right to the preparation, amendment, supplementati-
on, or repeal of urban land-use plans (Section 1 (3) sentence 2 of the Building Code).

The preparatory land-use plan (Fldchennutzungsplan) outlines the development envisaged
for the entire municipal territory.*'® The territory of the municipality is not only the object of
urban land-use planning and other local authority planning but also of supra-local, comprehen-
sive spatial planning and regional planning. Supra-local plans are implemented and concretised
through land-use plans adapted to the goals of spatial planning (Section 1 (4) of the Building
Code and Section 4 (1) sentence 1 of the Federal Spatial Planning Act).*"® Sectoral planning un-
der Section 38 of the Building Code enjoys a certain priority over urban land-use planning first-
ly as regards material exemption from project authorisation rules and secondly as regards urban
land-use planning and its binding effects.** Public planning agencies involved in preparing a
preparatory land-use plan under Sections 4, 13, and 13a are required to adapt their planning
proposals to the this plan unless they have entered an objection to it.*?! The adaptation require-
ment serves to harmonise the uses for land proposed by the various public planning bodies.***

312 Cf Goppel, in: ARL (ed.), Grundriss der Landes- und Regionalplanung, 106
313 Section 2 (1) of the Building Code

314 Section 1 (4) of the Building Code

315 Section 1 (1) of the Building Code

316 Cf Lohr in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 26

317 Cf Krautzberger in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 11
318 Section 5 of the Building Code

319 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 4
320 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 6
321 Section 7 of the Building Code

322 Cf Lohr, in: Battis/Krautzberger/Lohr, BauGB, § 7 Rn. 2
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Binding land-use plans are developed on the basis of preparatory land-use plans in the form
of bye-laws (municipal statutes), laying down binding specifications for urban development.
These specifications are in turn the basis for measures required under the Building Code such as
the provision of local public infrastructure (land improvement), land reallocation, and compen-
sation.*”

3.2.2. Preparatory Land-Use Plan

The preparatory land-use plan*** (Fldchennutzungsplan) outlines the types of land uses envi-
saged for the entire municipal territory in accordance with the urban development proposed
to meet the anticipated needs of the municipality. The particular importance of the preparatory
land-use plan for urban development is that it sets out the fundamental decisions of a commu-
nity on how and for what purposes (building, transport, agriculture, forestry, recreation, nature
conservation, etc.) the land available can and should be beneficially and appropriately used. It
provides the framework and basis for binding land-use plans. The aims of comprehensive spa-
tial planning and of state spatial planning, in turn, provide the framework for the preparatory
land-use plan (Section 1 (4) of the Building Code; Section 4 (1) of the Federal Spatial Planning
Act). Recourse is also had to the principles and goals developed in cross-sectional, informal
planning like sectoral or sub-area development plans.**

The content of the preparatory land-use plan is described in chapter IL.1.5.

The preparatory land-use plan is to be accompanied by an explanatory memorandum. This
memorandum describes the goals, purposes, and effects of the proposed urban development,
and records the procedure for and outcome of weighing the interests involved. The explanatory
memorandum also includes the environmental report (Section 2a of the Building Code), which
describes and assesses substantial environmental impacts.*?®

Since the plan has to be drawn up for the entire territory of the municipality, the scale of maps
and plans ranges between 1:5,000 and 1:25,000, depending on the size of the community.

The local council adopts the preparatory land-use plan as a special type of government mea-
sure.*’ It is accordingly not subject to judicial review pursuant to Section 47 of the Code of
Administrative Court Procedure.*® It alone can justify no claims, in particular no claim to the
granting of building permission. Nevertheless, it has considerable binding effect: binding land-
use plans are to be developed on the basis of the preparatory land-use plan (Section 8 (2) of the
Building Code). Furthermore, the preparatory land-use plan plays an important role in obtai-
ning authorisation for projects in undesignated outlying areas (outer zone) under Section 35
of the Building Code. A privileged (subsection 1) or other (subsection 2) project is contrary or
detrimental to the public interest if it contravenes the representations in the preparatory land-
use plan (Section 35 (3) no. 1 of the Building Code). The preparatory land-use plan is binding
on public planning bodies involved under Sections 4 and 13 if they do not file an objection to
the plan. They are thus required to adapt their plans to the preparatory land-use plan (Section 7
of the Building Code).

323 Cf Stiier, Der Bebauungsplan, Rn. 72ff

324 On basics, procedures and effects see Koppitz/Schwarting/Finkeldei, Der Flidchennutzung in der kommunalen Praxis
325 Cf Stiier, Der Bebauungsplan, Rn. 72 ff

326 Cf Schmidt-Eichstaedt, Bauleitplanung, in: ARL (ed.), Handworterbuch der Raumordnung, 78

327 Cf Lohr, in: Battis/Krautzberger/Lohr, BauGB, § 5 Rn. 45

328 Cf Schmidt-Eichstaedt, Stidtebaurecht, 204
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3.2.3. Binding Land-Use Plan

The binding land-use plan (Bebauungsplan)* is the second stage in the two-stage system of
local urban development planning. In contrast to the preparatory land-use plan the binding
land-use plan contains legally binding specifications steering and controlling urban develop-
ment structures, the use of land for building and other purposes (Section 8 (1) of the Building
Code). It is adopted in the form of a bye-law or municipal statute. The binding land-use plan is
the chief instrument for implementing local government planning, and constitutes the basis for
other measures needed to implement the Building Code. These include:

= land reallocation (Sections 45 ff of the Building Code),

= Jand improvement (provision of local public infrastructure) (Sections 123ff),
= compensation (Sections 39ff),

= expropriation (Sections 85ff),

= urban development enforcement orders (Sections 175-179),

= admissibility of projects within areas covered by binding land-use plans (Sections 30, 31).
(see chapter I1.1.4.3).

The binding land-use plan gives specific form to the preparatory plan through the clear, plot-
by-plot definition of land use.**® The Building Code allows a wide range of content in binding
land-use plans. Section 9 provides an exhaustive list. Possible specifications and other contents
of the binding land-use plan are described in chapter I1.1.5.

As arule, the binding land-use plan in not limited in time.**' However, under certain circum-
stances, time limits or conditions may be imposed (Section 9 (2) of the Building Code). The
scale employed for binding land-use plans usually ranges from 1:500 to 1:2,000.

The binding land-use plan is to be accompanied by an explanatory memorandum (Section
9 (8) of the Building Code). It sets out the aims, purposes and most significant effects of the
plan.**? It also includes the environmental report (Section 2a of the Building Code), which de-
scribes and assesses substantial environmental impacts.

There are various types of binding land-use plan. The admissibility of a project can be de-
cided on the basis of a qualified binding land-use plan, but it must contain the minimum spe-
cifications listed in Section 30 (1) on the category of use and degree of building coverage, lot
coverage, and traffic areas. A project is accordingly permissible if it does not contravene these
specifications and if the provision of local public infrastructure is ensured.

A plan that does not contain these minimum specifications is termed a simple binding land-
use plan. In areas covered by a simple binding land-use plan, the admissibility of projects is
governed by Section 24 of the Building Code (built-up areas/inner zone) and Section 35 (unde-
signated outlying areas/outer zone) (Section 30 (3)).

In the case of project-based binding land-use plans (Section 30 (2) of the Building Code),
the admissibility of projects can also be definitively decided. A project is permissible if it does
not contravene the binding land-use plan and if the provision of local public infrastructure is
ensured.

32 For detailed treatment see: Kuschnerus, Der sachgerechte Bebauungsplan, Stiier, Der Bebauungsplan
30 Cf Lohr, in: Battis/Krautzberger/Lohr, BauGB, § 8 Rn. 2

31 Cf Lohr, in: Battis/Krautzberger/Lohr, BauGB, § 9 Rn. 7, 241

332 Cf Schrodter, in: BauGB, § 9 Rn. 183ff
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The project-based binding land-use plan is part of the project and infrastructure plan under
Section 12 of the Building Code. This instrument is used principally to satisfy the planning-law
conditions for obtaining authorisation for a specific project. In this instance, the investor takes
the initiative to establish a right to build. On the basis of a plan for realising the project and im-
proving the land (project and infrastructure plan) prepared in consultation with the local autho-
rity, the developer must be willing and able to implement the project within a fixed period and
to bear either wholly or in part the costs of planning and land improvement prior to adoption of
the pertinent bye-law (implementation contract) (Section 12 (1) of the Building Code).

3.2.4. Land-Use Planning Procedure®*

The procedure for preparing land-use plans is laid down in Sections 2ff of the Building Code.
Procedure for the preparatory and the binding land-use plan is identical up to the adoption stage.
It begins formally with a plan prepartion decision (Aufstellungsbeschluss).*** Depending on the
applicable state and local law, this decision is general made by the local council, by a commit-
tee, or by the municipal executive board.*** The decision is to be published in the manner custo-
mary in the municipality under Section 2 (1) sentence 2 of the Building Code.

In practice, this decision is preceded by a run-up phase, during which the need for the plan
is examined. In this context, urban development plans and district development plans are of-
ten also elaborated or evaluated. In accordance with Secion 1 (6) no. 11 of the Building Code,
these informal plans are to be taken into account in deliberations on the land-use plan if they
have been adopted by the local authority.**® At an early stage in proceedings, generally before
the preparation decision has been adopted, the local authority has to submit a state spatial plan-
ning query to the competent state spatial planning authority as to any aims of comprehensive
spatial planning and state spatial planning that cannot be dealt with by the process of weighing
interests.*’ This step in the procedure is pursuant not to the Building Code but to the relevant
state spatial planning legislation.

In urban land-use planning procedures, the involvement of the public and of public authori-
ties and other public agencies is provided for in two stages. The Building Code distinguishes
between early and formal participation.

Early public participation under Section 3 (1) of the Building Code serves to inform the ge-
neral public about the general aims and purposes of planning and to hear their views. Members
of the public can put forward their proposals and arguments at an early stage in proceedings,
before planning has taken on too definite contours.**® In addition, the municipality is required
under Section 4 (1) of the Building Code to inform public authorities and other public agencies
at the earliest possible date of the general aims and purposes of planning and to invite them to
state their views, not least of all about the necessary extent and granularity of environmental
impact assessment under Section 2 (4). For this purpose, public authorities and public agencies
include all public authorities, offices, and public associations that could be affected by the plan-
ning (e.g. nature conservation offices, chambers of industry and commerce, utilities, churches).
If the envisaged plans affected the development intentions of other local authorities, they must
also be informed and consulted.** Notification pursuant to Section 3 (1) and Section 4 (1) can
be carried out simultaneously (Section 4a (2) of the Building Code).

33 For general treatment see: Rothe/Miiller, Die Aufstellung von Bauleitplidnen
34 Cf Schrodter, in: BauGB, § 2 Rn. 1ff

35 Cf Battis, in: Battis/Krautzberger/Lohr, BauGB, § 2 Rn. 4

36 Cf Schmidt-Eichstaedt, Stidtebaurecht, 124ff

37 Cf Schmidt-Eichstaedt, Stidtebaurecht, 127

38 Cf Battis, in: Battis/Krautzberger/Lohr, § 3 Rn. 7ff

339 Cf Schmidt-Eichstaedt, Stidtebaurecht, 130ff
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Once all comments have been collected, private and public interests (Section 1 of the Buil-
ding Code) are to be duly weighed. The competent local body adopts a decision on public dis-
play (Auslegungsbeschluss). The draft plan is to be put on public display for a period of one
month with the explantory memorandum and the already available comments on environmental
aspects considered important by the local authority (Section 3 (2) of the Building Code). The
public have the opportunity to offer recommendations and make objections regarding the plan,
which are then to be taken into account in the ensuing weighing of interests. The place and du-
ration of public display are to be published at least one week in advance in the manner customa-
ry in the municipality (Section 3 (2) of Building Code). The announcement must also state what
types of environmental information are available and that overdue comments cannot be taken
into account, and that an application for judicial review is inadmissible if the applicant lodges
objections that were not raised, or not raised in due time, in the context of public display, but
which could have been put forward on this occasion (Section 3 (2) sentence 2 of the Building
Code).

The public authorities and other public agencies affected are also to be given opportunity to
state their views (Section 4 (2)). There is a one-month deadline, which can be reasonably exten-
ded for good cause. Participation under Sections 3 (2) and 4 (2) of the Building Code can take
place at the same time. In the case of land-use plans capable of a substantial impact on neigh-
bouring countries, municipalities and public authorities in those countries are to be notified in
accordance with the principles of reciprocity and equivalence (Section 4a (5)). If cross-border
participation is necessary, attention must be drawn to the fact in the announcement (Section 4a
(5) sentence 3). Participation by the public of the neighbouring countries takes place pursuant
to Section 3 of the Building Code.

If, in the ensuing weighing of interests, it transpires that the draft plan has to be revised and
adapted, the process of public display is to be repeated.**

The binding land-use plan is finally adopted by the municipality in the form of a bye-law or
municipal statute (Section 10 (1) of the Federal Building Code). Under Section 10 (2), certain
binding land-use plans (Section 8 (2), (3) sentence 2, and (4) of the Building Code) require
authorisation by the superior administrative authority. The states can introduce a duty of noti-
fication by virtue of Section 246 (1a) with respect to the superior administrative authority, for
example for binding land-use plans not requiring authorisation. Some states (like Brandenburg
and Mecklenburg-Western Pomerania) have done so for a limited period which has now ex-
pired everywhere).

The granting of permission or, where this is not required, the adoption of the binding land-
use plan is to be published in the customary manner. The binding land-use plan and supporting
documentation are to be made available for inspection by the general public; explanations and
information on the content are to be supplied on request. Upon publication, the binding land-
use plan comes into force (Section 10 (3) of the Building Code).

The preparatory land-use plan must be submitted to the superior administrative authority for
approval (Section 6 (1). This authorisation must be published in the customary manner. Upon
publication, the prepartory land-use plan comes into force (Section 6 (5) of the Building Code).

Both the preparatory and the binding land-use plan are to be accompanied by an explanatory
memorandum. The content is laid down in Section 6 (5) sentence 3 and Section 10 (4) of the
Building Code.

30 For details see § 4a (3) BauGB
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The length of proceedings for preparing land-use plans is difficult to generalise, since it de-
pends on many factors like the size of the municipal territory, the number of conflicts, and the
type of plan.

Divergence from the procedures described above is possible; a simplified procedure can be
employed pursuant to Section 13 of the Building Code if the alteration or supplementation of
a land-use plan does not affect planning essentials or where, in an area under Section 34, the
admissibility criteria deriving from the specific nature of the immediate surroundings are not
essentially altered through the land-use plan.

Instead of the procedure described, an accelerated procedure under Section 13a of the Buil-
ding Code can be used if a binding land-use plan for the recycling of land, for densification, or
for other inner development measures is prepared and the specified or actual surface area under
Section 19 (2) of the Land Utilisation Ordinance is less than 20,000 m? or between 20,000 m?
and 70,000 m?, and no significant effects on the environment are revealed by preliminary exa-
mination of the specific case.

This simplified and accelerated procedure is to be used only if projects that are being pre-
pared or justified are not subject to environmental impact assessment and there is no reason to
expect any adverse impact on protected areas for flora and fauna or bird sanctuaries. If all the
conditions are met, Section 13 and 13a allow certain steps in procedure and the environmental
assessment to be omitted.*"!

3.3. Informal Planning at the Local Level

3.3.1. Introduction

Informal planning is not definitively regulated by law. Only its integration into formal urban
land-use planning is laid down by the Building Code. According to Section 1 (6) no. 1, develop-
ment concepts and other urban development plans adopted by the local authority are to be taken
into account in preparing land-use plans.

Informal plans are adopted by the local council in the form of master plans. They can be bin-
ding only within the administration.

Nor is there any formal procedure for their preparation. Most informal planning is rather to
be seen as a continuous process in which procedural stages are not strictly chronological. The
facilitation of subsequent modification, adaptation, and feedback is stressed. This informal type
of planning is strongly oriented in both substance and procedure on local conditions.**

Although procedure is not formally regulated, the voluntary involvement of the public and
public authorities has become the normal practice.

Informal plans are useful in preparing and giving concrete form to land-use plans.

3.3.2. Sectoral Development Planning

Urban development planning (Stadtentwicklungsplanung) is part of informal planning. It deals
with social, cultural, and economic demands on the settlement area. Urban development plans
are usually elaborated for the entire community, and are often composed of thematic subplans
addressing, for instance:

31 For details see §§ 13 and 13a BauGB
32 Cf Danielzyk, Informelle Planung, in: ARL (ed.), Handwoérterbuch der Raumordnung, 466
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= work,
= housing,
= gocial infrastructure,
= utilities,
= transport.
This produces outline objectives for city-wide development and the required investment.

Urban development planning helps prepare political and administrative decisions, and consti-
tutes a tool for coordinating subsequent urban land-use planning and municipal sectoral plan-
ning. In permits many a conflict to be recognised and eliminated at an early stage before for-
mal planning gets under way. The advantage of such informal planning is great flexibility and
scope.*** One of the main tasks of urban development planning is to give more concrete form to
preparatory land-use planning by setting spatial and temporal priorities in space utilization. It
can also elaborate functional space models, types of measure and areas for specific measures,
and determine their implementation in terms of importance and sequence.

This informal planning is undertaken for the entire territory of the municipality. Single sec-
toral sub-areas are usually treated separately and, depending on the size of the community, de-
picted with a scale ranging between 1:5,000 and 1:25,000. Urban development planning is not
limited to master plans. Urban development concepts are often filled in by means of detailed
texts and programmes.

Sectoral development planning is medium to long term.

3.3.3. Sub-Area Development Planning

In recent decades, the notion of urban development planning has been evolving. Instead of
elaborating abstract programmes aiming to influence economic and societal forces for develop-
ment as a whole, planners now take a far more relative view. Projects addressing single tasks
to obtain partial improvements are becoming more and more important. This new approach
to planning concentrates on small steps and reasonably short periods (perspective incrementa-
lism). This has also meant priority setting rather than all-embracing realisation.

As aresult of this new approach, many local authority preparatory land-use plans and secto-
ral, specialised and development plans have dealt with sub-areas.

Master plans for sub-area development planning present differentiated proposals on the dis-
tribution of land use, urban design, and the type and priority of planning measures for limited
areas.

Being a non-formalised planning tool, sub-area development planning is not subject to any
formal procedure. The spatial characteristics involved depend strongly on the planning purpose
and local authority planning practice, and are therefore difficult to compare. A medium scale is
used for these informal plans for sub-areas of the municipality (1:10,000 to 1:5,000).

Sub-area development planning is medium to long term.

3.3.4. Framework Development Planning

The framework development plan, like the urban development plan, is an informal tool. In con-
trast to urban development planning, framework planning concentrates on spatially and sub-

33 Cf Danielzyk, Informelle Planung, in: ARL (ed.), Handwoérterbuch der Raumordnung, 466
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stantively limited urban development tasks. The focus is on elaborating the specifications of the
preparatory land-use plan at the neighbourhood level to provide a basis for the binding land-use
plan. Being an informal tool, framework planning is much more flexible*** than formal urban
land-use planning. This allows it to concentrate on select aspects and problems. The framework
plan is used primarily for urban extensions, but also in developing existing urban areas suffe-
ring from deficiencies and shortcomings. The framework plan is a differentiated plan of action,
which can be seen both as a pointer for the administration and a source of information for
the public and investors. Framework plans are often prepared in connection with urban design
competitions.

At the spatial level, the framework plan comes between the preparatory land-use plan and the
binding land-use plan (scale 1:5.000 to 1:1.000). It deals with urban sub-areas or neighbour-
hoods.**

The framework plan generally presents both the categories of land use laid down by the pre-
paratory land-use plan and the physical structures determined by binding land-use plans. Usual-
ly, structures are identified in far more concrete form than in binding land-use plans. It can also
address a range of other aspects:

=  spatio-structural,
= functional,
= urban design,
= socio-economic,
= ecological.
Objectives can thus be detailed in many different ways, although they remain informal in na-
ture. Framework planning is medium term.
3.4. Building Permission Procedure’

State building regulations are essentially similar in content and structure from state to state,
although some arrangements differ considerably. The Standard Building Regulations 2002
(Musterbauordnung — MBO) provide an overview of existing rules.**’” Erecting, altering and
changing the use of physical structures require a permit unless otherwise provided by Sections
60 to 62, 76, and 77 of the Standard Building Regulations (Section 59). Whether the following
provisions apply must be ascertained for each project:

= priority of other permit proceedings (Section 60 of the Standard Building Regulations),

= Dbuilding projects not subject to permit procedures, demolition of physical structures (Sec-
tion 61),

= exemption from permission (Section 62),
= authorisation of moveable structures (Section 76),
= Dbuilding authority authorisation (Section 77).

If none of these provisions is relevant, building permission proceedings are required. De-
pending on preconditions, the Standard Building Regulations differentiates between simple

3 Cf Danielzyk, Informelle Planung, in: ARL (ed.), Handworterbuch der Raumordnung, 466

¥ Cf Albers, in: ARL (ed.), Handworterbuch der Raumordnung, 1087f

36 Cf Hoppe/Bonke/Grotefels, Offentliches Baurecht, § 15 Rn. 10ff

37 Musterbauordnung 2002 (MBO 2002); available, for instance, at www.is-argebau.de/lbo/VTMB 100.pdf
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building permission procedure (Section 63) and building permission procedure proper (Sec-
tion 64).34

Building permission is granted by the lower building authorities in the given state. Lower
building authorities are the lower-tier administrative authorities, counties, country-free cities,
or municipalities forming part of a county, provided that this competence has been vested in
them. The planning application and the material needed to assess the building project and for
processing the application (building documents) (Section 68 of the Standard Building Regulati-
ons) are to be submitted to the appropriate authority. The building documents are to be prepared
and signed by authorised parties (Section 54). What documents and drawings (site plan, ground
plan, elevations, sections) with what scale have to be submitted depends on the relevant state
ordinance pertaining to building documents (Bauvorlagenverordnung). The building authority
obtains the consent of the municipality** and consults all the bodies and agencies required to be
heard and without whose stated opinion it cannot be decided whether approval can be granted
(Section 69 of the Standard Building Regulations).

Building permission is to be granted if the building project does not conflict with any provi-
sions of public law which are to be considered in the authorisation procedure (Section 72 (1) of
the Standard Building Regulations). Building permission is a so-called tied decision, in which
the authority has no margin of discretion. This safeguards the constitutional right to build under
Article 14 of the Basic Law.** The granting of building permission is an administrative act.

Building permission expires if the building project is not commenced within three years
(sometimes four or six years) after permission has been granted, or if execution of the works is
interrupted for longer than one year. On application, it can be extended for a year (Section 73 of
the Standard Building Regulations). In order to clarify particular issues relating to the project
(e.g. building setbacks) the developer can submit an outline planning application before the ap-
plication for building permission proper. The lower building authority then issues an outline or
preliminary permit (Bauvorbescheid) by which it is bound in the subsequent building permissi-
on procedure unless the material and legal situation underlying the preliminary permit changes.
Preliminary building permission is valid for the same period as building permission proper.

38 Since building control law is governed by state law, whether and what procedures have to be followed has to be ascertained
for every project with reference to the relevant state building regulations.

3 The granting of consent is regulated by Section 36 of the Building Code. Where the municipality denies its consent contra-
ry to the law, this consent is to be replaced (Section 71 of the Standard Building Regulations).

30 Cf Krautzberger, in: Battis/Krautzberger/Lohr, BauGB, § 1 Rn. 7
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4. Sectoral Planning

4.1. Introduction

Apart from cross-sectional, comprehensive planning (urban land-use planning, regional plan-
ning, state spatial planning), there is sectoral planning for specialised, long-life, and long-term
projects. Sectoral planning is concerned with linear planning and certain infrastructural facili-
ties. Nature conservation and landscape planning occupy an ambiguous position. They are both
cross-sectional comprehensive plans (landscape programme, landscape outline plans, green
structures plans) and sectoral plans (e.g. protection area ordinances).

Sectoral planning is divided into supra-local and local sectoral planning. On the one hand, it
deals with linear, cross-community infrastructures, generally at the federal and state levels (e.g.
highways, railways, tramways, magnetic levitation railways, airports, mining, waterways, pro-
tection areas, tipping sites, and waste incineration plants), and, on the other, with the local level
(e.g. roads), where local authorities are responsible for sectoral planning.*!

A further distinction is made between privileged and non-privileged sectoral planning. Privi-
leged sectoral planning addresses supra-local projects subject to planning approval or permissi-
on. It deals with highways, railways, and magnetic levitation railways, with air transport, tele-
communications, energy supply, passenger transport, and experimental facilities for rail-bound
transport, waterways and water management, as well as mining projects. Privileged sectoral
planning also includes projects for building and operating publicly accessible waste disposal
facilities with the participation of the municipality subject to procedures under the Federal Im-
mission Control Act (Bundes-Immissionsschutzgesetz) (Section 38 of the Building Code).

Different planning bodies are responsible for the preparation of formal and strictly binding
spatial planning and sectoral planning.*>> Because they address the same areas, conflicts can
arise. A spatially significant measure or plan governed by sectoral planning law can conflict
with the goals, principles, and other requirements laid down in spatial structure plans, as well
as the representations of preparatory land-use plans and the specifications of a binding land-use
plan.*® Building and spatial planning law offer a range of solutions. The aims of spatial plan-
ning set out in spatial structure plans are strictly binding on sectoral planning (Section 4 of the
Federal Spatial Planning Act) provided that the specification in question falls within the remit
of spatial planning under Section 1 (1) of the Federal Spatial Planning Act and is in the nature
of an aim or goal. Local urban land-use planning (preparatory and binding land-use plans) and
sectoral planning, in contrast, are on the same hierarchical level. Section 7 of the Building Code
provides a solution for the preparatory land-use plan. Public planning agencies involved in pre-
paring the preparatory land-use plan under Sections 4, 13, and 13a of the Building Code are re-
quired to adapt their planning proposals to the preparatory land-use plan provided they have not
objected to this plan. For the binding land-use plan, Section 38 of the Building Code offers an
indirect solution to conflicts in that the provisions relating to the admissibility of projects under
Sections 29 to 37 do not apply with respect to privileged sectoral planning.*** *>> One solution
for planning conflicts is that in some fields sectoral planning can be carried out by means of bin-
ding land-use plans instead of planning approval procedure (e.g. Section 17 (3) of the Federal
Highways Act).

31 Cf Runkel, Fachplanungen, raumwirksame, in: ARL (ed.), Handbuch der Raumplanung, 283f
32 Cf Runkel, Fachplanungen, raumwirksame, in: ARL (ed.), Handbuch der Raumplanung, 282

3% Cf Runkel, Fachplanungen, raumwirksame, in: ARL (ed.), Handbuch der Raumplanung, 282

3% Cf Runkel, in: Fachplanungen, raumwirksame, in: ARL (ed.), Handbuch der Raumplanung, 282
33 For more detailed treatment see Stiier, Handbuch des Bau- und Planungsrechts, Rn. 2983ff
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For certain sectoral plans, a graduated procedure is provided from broad concept planning
to specific planning of the measure in question. In these cases sectoral plans for a specific pro-
ject are then preceded by requirements plans. This is particularly the case with the building of
federal highways. The Bundestag adopts a Federal Transport Infrastructure Plan for highway
construction pursuant to the Federal Street Building Act.**® This requirements plan justifies in-
vestment, which is then no longer subject to judicial review.*” The states, too, can determine
their sectoral planning needs in the framework of their overall spatial planning, and, where
necessary, concretise them by means of the spatial planning procedure set forth in Section 15
of the Federal Spatial Planning Act or the derogation procedure under Section 11. The same
applies with respect to local authorities, which can prepare their local sectoral planning require-
ments by means of land-use planning.

Comprehensive planning and sectoral planning, despite their differences in content, have
much in common, especially procedural and substantive demands on planning governed by
law. 8

Legislative competence in spatial planning and sectoral planning is dealt with in chapter
I1.2.1. The Federation has exercised its legislative powers in all fields of sectoral planning. The
implementation of sectoral planning in specific projects is entrusted directly to federal higher,
intermediate, and lower authorities only in the fields of conventional and magnetic levitation
railways (Federal Railways Authority — Eisenbahnbundesamt), waterways and water manage-
ment (Federal Office for Shipping and Hydrography — Bundesamt fiir Schifffahrt und Hydro-
graphie), and defence (Federal Defence Administration — Bundeswehrverwaltung). See also
chapter 11.2.1. In all other fields, sectoral planning is carried out by the states.

In turn, the states transfer some of their sectoral planning powers to lower tiers of state ad-
ministration and to local authorities. Requirements assessment in the context of comprehensive
planning, sectoral requirements planning, and participation by higher federal or state admini-
strative authorities in specific sectoral planning proceedings provides feedback between the
tiers involved.

4.2. Types of Procedure in Sectoral Planning Law

Sectoral planning law distinguishes between three types of procedure. They are:
= planning approval (Planfeststellung),

= planning permission (Plangenehmigung),

= waiver of formal procedure (Verzicht auf formliches Verfahren).

They are described in the coming section.

4.2.1. Planning Approval Procedure

The procedural and substantive demands on planning approval procedures are the same on all
levels of planning, regardless of whether a street or an airport is involved at the federal, state,
or local level. There are differences only in the competence for carrying out the procedure, for
planning permission, and legal procedure.

The obligation to carry out planning proceedings is imposed on all levels of planning by the
relevant sectoral law. If planning approval procedure is required by law, they are governed by the

36 Gesetz tiber den Ausbau der BundesfernstraBen, 30 June 1971, BGBL. I, 873, amended as promulgated on 20 January 2005,
BGBI. 1201, as last amended by Art. 12 of the Act of 09 December 2006, BGBI. 1, 2833

37 On requirement planning see Stiier/Probstfeld, Die Planfeststellung, 84

38 On the commonalities between building and sectoral planning law see: Stiier/Probst, Die Planfeststellung, 459

88



Part II — Sectoral Planning

Administrative Procedures Act (Verwaltungsverfahrensgeset — VwVfG). If the relevant sectoral
law provides for special arrangements, they are to be applied.

The purpose of planning approval proceedings is to determine whether a particular deve-
lopment project with spatial impacts is to be authorised. This procedure involves weighing and
balancing both the interests of the developer and any public or private interests which might be
affected by the development project. It concludes with a legally binding decision. Planning ap-
proval includes all other decisions required from public authorities (e.g. permits, concessions,
consent), and regulates all public-law relationships between the project developer and those
affected by the plan. Planning approval is therefore a comprehensive process of concentration
and development. The outcome of planning approval procedure is the planning approval deci-
sion.*”’

Planning Approval Procedure under Sections 72ff of the Administrative Procedures Act

Application and Planning Documents Section 73 (1) of the Administrative Procedures Act: The
project developer submits the plan to the relevant authority (e.g. the Federal Railways Authori-
ty) for the hearing procedure. The plan consists of drawings (e.g. project plans, environmental
impact assessment, landscape management support plan) and explanations presenting the pro-
ject, its purpose, and the sites and structures affected by it.

Public Authority Comments Section 73 (2) of the Administrative Procedures Act: The autho-
rity responsible for the hearing calls on public authorities whose remit is affected by the project
to submit its comments within a month of receipt of the complete plan. Public authorities are
to supply their comments by a deadline set by the responsible authority, which may not exceed
more than three months. Comments received thereafter are no longer taken into account unless
the issues addressed are already known or should have been known to the planning approval
authority, or if they are important for the lawfulness of the decision.

Public Display of Plans Section 73 (2), (3), and (4) of the Administrative Procedures Act:
The responsible authority sends the planning documents to the local authorities affected by the
project. Local authorities are required to put the plan on public display within three weeks of
receipt for a period of one month, and to announce this public display beforehand by the usual
local means (content of announcement — Section 73 (5)). For a period of two weeks after public
display, affected parties may file objections.

Public display can be renounced if the circle of those affected is known and they are given an
opportunity within a reasonable period to inspect the plan. In this case the responsible authority
sets the deadline. All objections not founded on special titles under private law are ruled out
upon expiration of the period for entering objections. This is to be pointed out in the announce-
ment of public display or of the objection period.

Deliberation Section 73 (6) of the Administrative Procedures Act: After expiration of the
deadline for participation by public agencies and the general public, the procedure for discus-
sion of the objections entered takes place after due notice has been given in the customary
manner (requirements are set out in Section 73 (6) of the Administrative Procedures Act). The
aim of this discussion is to reach the greatest possible consensus with all objectors. If the plan
is fundamentally modified, public display must be repeated. If changes are slight, the parties
affected are to be invited to comment.

Comments by the Responsible Authority Section 73 (9) of the Administrative Procedures
Act: The authority responsible for the hearing procedure gives its opinion and, where possible

3% ARL (ed.), Handbiicher der Planungsbegriffe
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within a month after completion of the discussion procedure, submits this opinion together with
the plan, the comments of public authorities, and objections that have not been settled to the
planning approval authority.

Planning Approval Decision Section 74 (1), (2), and (3) of the Administrative Procedures
Act: The planning approval authority (e.g. district administration) approves the plan (planning
approval decision). The planning approval decision also deals with objections on which agree-
ment was not reached during the discussion procedure.

Effect of Planning Approval Section 75 of the Administrative Procedures Act: The planning
approval decision has far-reaching legal effects.

= Approval: the planning approval decision gives the project developer approval for carrying
out the project. The plan becomes ineffective if implementation of the plan does not begin
within five years of permission becoming final.

= Concentration: a concentration effect is attained in that the decision includes the other
public authority decisions required pursuant to other provisions. The formal concentrati-
on effect means that any authorisation required under other provisions is not needed (e.g.
permits under state building regulations, the Federal Water Act, or the Federal Immission
Control Act). The material concentration effect limits material examination requirements
with regard to other legal rules.

= Regulatory effect: the planning approval decision definitively regulates all relations under
public-law between the project developer and the parties affected by the plan.

=  Exclusion effect: once the planning approval decision has become final, any action to
cease and desist from using the plan is excluded.

= Compensatory effect: the planning approval authority is required under certain circum-
stances to oblige the project developer to take protective measures or to pay appropriate
monetary compensation to parties affected by the project.*®

Invalidity of Planning Approval (Administrative Act) Section 44 of the Administrative Pro-
cedures Act: Under Section 44 of the Administrative Procedures Act, the planning approval
decision as an administrative act is invalid if it suffers from particularly serious defects and this
becomes evident upon due and reasonable consideration of all the relevant circumstances. The
invalidity of a planning approval decision can be established by an action for declaratory judg-
ment pursuant to Section 43 (1) of the Code of Administrative Court Procedure.

In a few cases, sectoral planning can be carried out by means of a binding land-use plan in
lieu of planning approval (e.g. Section 17 (3) Federal Highways Act). However, the binding
land-use plan deals only with the admissibility of the sectoral plan under planning law. Since
the binding land-use plan has not concentration effect, all further authorisations, such as buil-
ding permission, procedures under water management law, or permits under pollution control
law have to be applied for separately.

4.2.2. Planning Permission

Under certain circumstances planning permission (Plangenehmigung)®*®' can replace planning
approval (Planfeststellung). This is the case where the rights of third parties are not adversely
affected or if the affected parties have given their written consent to the use of their property or

3% On the legal effects of the planning approval decision see: Hoppe/Schlarmann, Die planerische Vorhabensgenehmigung,
87ff
31 Tt was introduced in 1993 by the Planning Simplification Act (Planungsvereinfachungsgesetz — P1VereinfG).
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the exercise of another right, and agreement has been reached with public agencies whose areas
of responsibility are affected. Planning permission requires no participation by the general pu-
blic with procedures for the public display of plans, the entering and discussion of objections.
Planning permission is not admissible in accordance with sectoral legislation if it encroaches
upon or substantially affects the rights of others, expropriation is necessary, or public participa-
tion is required, for instance because an environmental impact assessment** is required.*

Planning Permission Section 74 (6) of the Administrative Procedures Act
Planning permission can be granted in lieu of a planning approval decision where:
1. third party rights are not adversely affected

2. where the affected parties have given their written consent to the use of their property or
the exercise of another right, and agreement has been reached with public agencies whose are-
as of responsibility are affected.

Not admissible for projects requiring an environmental impact assessment.
No formal procedure for public participation

Legal effect and defence as for the planning approval decision, but no blight due to proposed
compulsory purchase.

4.2.3. Waiver of Formal Procedure

Under Section 74 (7) of the Administrative Procedures Act, planning approval and planning
permission can be renounced in cases of minor importance. This can apply where:

1. other public interests are not affected or the required public authority decisions have been
issued and they do stand in the way of the plan,

2. the rights of third parties are not affected or appropriate agreement has been reached with
the parties affected by the plan.*®*

4.3. General Description of Sectoral Planning

4.3.1. Transport and Communications

4.3.1.1. Federal Railways

The Federation provides railway services for the passenger and goods transport using railway
infrastructure facilities. These services include the building, altering, and extension, as well
as maintenance of railway lines, including command and control systems and safety systems.
The legal basis on which these services are provided is Article 73 no. 6 of the Basic Law, under
which the Federation has exclusive legislative powers for the operation of railways wholly or
predominantly owned by the Federation (federal railways), the construction, maintenance, and
operation of lines belonging to federal railways as well as the imposition of charges for the use
of such lines; According to Article 87e of the Basic Law, rail transport with respect to federal
railways is to be administered by federal authorities. Responsibilities for rail transport admini-
stration may be delegated by a federal law to the states acting in their own right. The Federation

32 If a project requires an environmental impact assessment is determined by the Act on Environmental Impact Assessment
(Gesetz tiber die Umweltvertrédglichkeitspriifung) of 12 February 1990, BGBI. I, 205, as amended on 25 June 2005,
BGBI. 1, 2407, last amended by Art 2 of the Act of 21 December 2006, BGBI. I, 3316.

33 On planning permission see Stiier/Probstfeld, Die Planfeststellung, 9

34 For details see Stiier/Probstfeld, Die Planfeststellung, 14
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discharges rail transport administration responsibilities assigned to it by a federal law, above
and beyond those respecting federal railways.

The basis for developing the railway network is a Federal Railway Investment Plan
(Bundesschienenwegebedarfsplan)*® and a transmodal concept of 9th April 1991, which com-
prised 17 Transport Projects for German Unification, including 9 railway projects.** Planning
and licensing federal railway infrastructural facilities is the responsibility of the Federal Rail-
ways Authority. In the General Railway Act (Allgemeines Eisenbahngesetz — AEG)** the Fe-
deration has definitively regulated planning approval for all railways including state railways
(Sections 18ff). According to Section 18 of the General Railway Act, a railway including power
lines may be built or altered only if planning approval has been granted beforehand. In granting
planning approval, all public and private interests, including environmental compatibility are to
be weighed. In accordance with this act, planning procedure is governed by Sections 72 to 78 of
the Administrative Procedures Act. The General Railway Act deals with the hearing procedure
(Section 18a), the planning approval decision and planning permission (Section 18b), modifi-
cations to the plan before completion of the project (Section 18d), legal remedies (Section 18e),
expropriation (section 22) and compensation procedure (Section 22a).**® In order to safeguard
planning, Section 19 (1) and (2) of the General Railway Act provides for a development freeze,
and Section 19 (3) for a right of pre-emption. To ensure that construction work can begin as
quickly as possible, Section 21 of the General Railway Act provides for early putting into pos-
session.

4.3.1.2. State Railways

Responsibility for rail transport administration may be delegated by a federal law to the states
to act in their own right. Where the states or private persons operate railways of their own, the
same requirements apply in principle for planning, licensing, construction, and operation as
for railways belonging to the Federation. There is no sectoral planning at the local government
level for railways.

4.3.1.3. Magnetic Levitation Railways at the Federal Level**

For the planned magnetic levitation railway between Berlin and Hamburg, the Act Regulating
Planning Procedure for Magnetic Levitation Railways (Gesetz zur Regelung des Planverfahrens
fiir Magnetschwebebahnen) was passed. It deals with the planning, licensing, and operation
of magnetic levitation railways. The Berlin-Hamburg project has meanwhile been abandoned.
Also the project to connect the Munich Central Station and the Munich Airport with a Magnetic
Levitation Railways has been abandoned in 2008.

Magnetic levitation railways, like conventional railways, are linear, long-life infrastructural
facilities for interconnecting high-order centres with the function of supra-local development.
The planning, licensing, and operation of magnetic levitation railways are subject to planning
approval. In simple cases, planning permission suffices. The supervisory, licensing, and plan-
ning approval authority is the Federal Railways Authority. Regional and local authorities have

35 Annex to Gesetz iiber den Ausbau der Schienenwege des Bundes of 25 November 1993, last amended by Art 309 V of
31 October 2006, BGBI. 1, 2407

3¢ The Act on the Acceleration of Railway Infrastructure Planing (Verkehrswegeplanungsbeschleunigungsgesetz) of 16 De-
cember 1991, BGBL. I, 2174, provided the legal basis for implementing this concept

37 Allgemeines Eisenbahngesetz of 27 December 1993, BGBI. 12378, 2396, BGBI. I (1994) 2439, last amended by Art 8 of
the act of 26 February 2008, BGBI. I, 215

38 Cf Stiier/Probstfeld, Die Planfeststellung, 245ff See also Stiier, Handbuch des Bau- und Fachplanungsrechts, mns. 3094
to 3149; the latest amendments to the General Railway Act are not taken into consideration

3 Allgemeines Magnetschwebebahngesetz of 23. November 1994, BGBI. 1, 3486, last amended by Art 6 of the act of 9 De-
cember 2006, BGBI. (2007) I, 691
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no planning powers relative to magnetic levitation railways.?”® Other requirements regarding
magnetic levitation railways are set out in the General Magnetic Levitation Railways Act.?”!

4.3.1.4. Federal Trunk Roads

The Federation plans supra-local, linear road infrastructure projects for federal highways in ac-
cordance with the Federal Highways Act.?’*> National trunk roads are federal motorways (Bun-
desautobahn) and federal highways (Bundesstrafie) as required by the Trunk Road Extension
Act,*” which are approved in a multi-stage procedure — investment plan, spatial planning, rou-
ting procedure, plan approval procedure, or, in simple case, planning permission. The Trunk
Road Extension Act lays down the traffic requirements for the construction of new federal
trunk roads. The Act of the Acceleration of Transport Infrastructure Planning (Verkehrswege-
planungsbeschleunigungsgesetz) provides the basis for speeding up seven trunk road projects.
Trunk road planning, being spatially significant, is to be harmonized as well as coordinated
with spatial planning requirements under a special procedure. In the ensuing routing procedure
under Section 16 of the Federal Highways Act,’”* a corridor is agreed by the Federation and the
states within which future, specific road planning (planning approval) is to be situated.

The construction, alteration, or extension, and operation of federal trunk roads are subject
to planning approval, or, in simple cases, to planning permission pursuant to the Federal High-
ways Act. Under Article 90 of the Basic Law, federal motorways and federal highways are built
and administered by the states (state highway department) on behalf of the Federation. Plan-
ning approval procedure and planning permission is regulated by Section 17-17f of the Federal
Highways Act.’”

4.3.1.5. State and County Roads

With respect to planning, construction, alteration, and extension, state and country roads built in
accordance with state law are subject to the same requirements and the same planning approval
or permission instruments as federal trunk roads. Planning approval and planning permission
can be renounced in cases of minor importance.

4.3.1.6. Local Roads

This is also the case for local roads built in accordance with state law outside the purview of
local urban land-use planning. In cases of minor importance planning approval and planning
permission can be renounced. The binding land-use plan can replace planning approval.

4.3.1.7. Federal Waterways Construction

The law relating to water covers water management law and waterways and water transport law.
The law relating to waterways construction regulates the nation-wide, long-term construction,
extension, maintenance, and utilisation of federal waterways. The statutory basis is provided
by the Federal Waterways Act (Bundeswasserstrafiengesetz).”’® The extension, construction, or

370 Cf Stiier/Probstfeld, Die Planfeststellung, 399ff See also Stiier, Handbuch des Bau- und Fachplanungsrechts, mns. 3509
to 3514

31 Allgemeines Magnetschwebebahngesetz of 19 July 1996, BGBI. I, 1019, last amended by Art 303 of the ordinance of
31 October 2006, BGBI. 1, 2407

372 BundesfernstraBengesetz (FStrG) as promulgated on 19 April 1994 (BGBI. I 854), as promulgated on 28 June 2007, BGBI.
1, 1206

373 Gesetz tiber den Ausbau der BundesfernstraBen (FernstraBenausbaugesetz — FStrAG) as promulgated on 20 January 2005,
BGBI. 1, 201, last amended by Art. 12 of the act of 9 December 2006, BGBI. I, 2833

37 BundesfernstraBengesetz (FStrG) as promulgated on 19 April 1994 (BGBI. I 854), as promulgated on 28 June 2007, BGBI.
1, 1206

35 On federal trunk road planning see Stiier/Probstfeld, Die Planfeststellung, Miinchen 2003, 176ff See also Stiier, Handbuch
des Bau- und Fachplanungsrechts, mns. 2997 to 3093

36 BundeswasserstraRengesetz (WaStrG) as promulgated on 23 May 2007, BGBI. I, 962, last amended by section 9 of the
ordinance of 18 March 2008, BGBI. I, 449
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demolition of federal waterways requires prior planning approval (Section 14 of the Federal
Waterways Act). In certain cases, planning permission may be possible (Section 14b).

The waterways and shipping directorates (Wasser- und Schifffahrtsdirektionen) are responsi-
ble for federal waterways. They are the competent authorities for planning approval, licensing,
and hearings. Federal waterways planning is undertaken only in consultation with the states.*”’

Federal waterways, like federal trunk roads, are subject to a multi-stage approval procedure.
Spatially significant sectoral planning is coordinated with the aims of comprehensive spatial
planning by means of spatial planning procedures and preliminary routing procedures. Plan-
ning approval procedure or planning permission ensues. They can be renounced in cases of
minor importance.

4.3.1.8. Regional and Local Waterways Construction

The states have not used their concurrent legislative powers under Article 74 of the Basic Law.
Competence for waterways therefore lies exclusively with the Federation in consultation with
the states.

4.3.1.9. Civil Aviation

Civil aviation planning is concerned with the construction, extension, and alteration of civil
aviation airports and airfields with all the necessary facilities. The statutory basis for planning is
the Federal Air Traffic Act.’”® It regulates the use of air space in the Federal Republic of Germa-
ny, the licensing of aircraft, aviation personnel, and the design and operation of airports and air-
fields with restricted building protection areas. In accordance with Section 17 of the Federal Air
Traffic Act, airports and airfields with restricted building protection areas may be constructed
and altered only on the basis of planning approval or planning permission (Section 8 (1) and
(2) of the Federal Air Traffic Act). Licensing under Section 8 (6) of the Federal Air Traffic Act
is not a precondition for planning approval or planning permission procedures. They can be re-
nounced in cases of chance or extension of minor importance.

Special arrangements apply with respect to military airfields under Section 30 of the Federal
Air Traffic Act (Luftverkehrsgesetz).’” The Federal Armed Forces, the Federal Border Guard
(now Federal Police), the police, and troops stationed in the Federal Republic of Germany un-
der international treaties (e.g. American forces) may derogate from the general provisions of
the Federal Air Traffic Act provided that this is necessary in the performance of their specific
functions and taking due account of public safety and order. The planning approval procedure
under Section 8 of the Federal Air Traffic Act is not required where military airfields are to be
constructed or altered. In the event of expropriation proceedings for military airfields, the Land
Procurement Act (Landbeschaffungsgesetz — LBG) applies.

4.3.1.10. Passenger Transport

The Federation itself engages in no planning with respect to public transport. The Passenger
Transport Act (Personenbeforderungsgesetz — PBefG)*’supplies the statutory basis for plan-
ning tramways and trolley bus systems as long-term infrastructural facilities. The act applies
with respect to the conveyance of persons against payment or commercially by tramway, trolley
bus, and motor vehicle, and the construction of facilities for tramways. As far as tramway and

377 On federal waterways planning see Stiier/Probstfeld, Die Planfeststellung, 317ff See also Stiier, Handbuch des Bau- und
Fachplanungsrechts, Rn 3482 to 3508

378 Luftverkehrsgesetz as promulgated on 10 May 2007, BGBI. I, 698, last amended by Art 8 (20) of the act of 23 November
2007, BGBI. 1, 2631

379 Cf Stiier/Probstfeld, Die Planfeststellung, Verlag C.H. Beck, Miinchen 2004, Militirisch genutzte Flugplitze, Rn. 485ff

30 Personenbeforderungsgesetz (PBefG) as promulgated on 8 August 1990, BGBI. I, 1690, last amended by Art 27 of the
ordinance of 7 September 2007, BGBI. I, 2246
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trolley bus facilities are concerned, planning approval procedure is required for construction,
operation, and routing. In special cases, planning permission suffices.*™' The licensing authority
is the body appointed by the states. In many non-city states the intermediate-tier administrative
districts are entrusted with this function. Competence for planning approval under the Passen-
ger Transport Act is vested in the states.*®* Projects under the Act can, however, also be prepa-
red by local authorities by means of binding land-use plans.**?

4.3.1.11. Telecommunications Facilities at the Federal, Regional and Local Levels

The planning of telecommunications facilities pursuant to the Telecommunications Act
(Telekommunikationsgesetz)*** includes the laying and use of transmission lines by licensees
such as the Deutsche Telekom AG on public and private land. Under the act, telecommunica-
tions facilities are approved without formal procedures in consultation with the licensee and
the local authority.’® The Federation is authorised to use public roads free of charge unless
this constitutes a lasting encroachment on the normal use of infrastructure (public waters, pa-
ths, squares, and bridges) (Section 68 (1) of the Telecommunications Act). The laying of new
transmission lines and alterations to existing lines require the written consent of the authority
responsible for constructing and maintaining public ways (Section 68 (3) of the Telecommuni-
cations Act). If this authority is itself an operator or there is cross-ownership between authority
and operator, authorisation must be entrusted to an independent administrative unit (details in
Section 68 (4) of the Telecommunications Act). Through the regulatory authority, the Federati-
on transfers authorisation for use on written application to the operators of public telecommuni-
cations networks (Section 69 (1) of the Telecommunications Act).?8¢

4.3.2. Utilities

4.3.2.1. Energy Facilities

In the case of energy facilities, it is a question of authorising lines for public electricity and gas
supply in accordance with the Act on Electricity and Gas Supply (Energiewirtschaftsgesetz).>
Energy lines serve the provision of essential public services in the public interest. Energy supp-
ly lines are needed at all planning levels. The Electricity and Gas Act aims to ensure the secure,
inexpensive, consumer-friendly, efficient, and environmentally compatible supply of electricity
and gas to the general public, the regulation of competition, and the safeguarding of the effici-
ent and reliable operation of energy supply networks, as well as the transposition and imple-
mentation of European Community law (Section 1 (1) to (3) of the Act of the Supply of Energy
and Gas).

According to Section 43 of the Act on the Supply of Electricity and Gas, planning approval
by the authority responsible under state law is required for different lines. Otherwise, planning
permission suffices. In case of minor importance, planning approval or permission is not re-
quired; no formal authorization procedure is demanded. In case of minor importance, planning
permission is not required; no formal authorisation procedure is demanded (Section 43 (1) of
the Act on the Supply of Electricity and Gas).*?

381 Cf Stiier/Probstfeld, Die Planfeststellung, 2004, 303ff

382 Cf Stiier, Handbuch fiir Bau- und Fachplanungsrecht, Rn. 3266 to 3271

33 For instance, reservation of land for public thoroughfare (Section 9 (1) no. 11 of the Building Code) to secure routing.

34 Telekommunikationsgesetz of 22 June 2004, BGBI. I, 1190, last amended by Art 2 of the act of 21 December 2007,
BGBI. 1, 3198

35 Lohr, in: Battis/Krautzberger/Lohr, BauGB, § 38 Rn. 19

36 See the Telekommunikationsgesetz for details

37 Gesetz tiber die Elektrizitits- und Gasversorgung (Energiewirtschaftsgesetz — EnWG), of 7 July 2005, BGBI. 1, 1970
(3621), last amended by Art. 2 of the act of 18 December 2007, BGBI. I, 2966

38 See the Energiewirtschaftsgesetz for details
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Energy supply utilities assess supply infrastructure needs. Under state law, the competent
planning approval authority decides on authorising projects. The preparation of projects under
the Act on the Supply of Electricity and Gas can accompanied by binding land-use plans ad-
opted by the local authority to secure infrastructure sites.*

4.3.2.2. Waste Avoidance, Recycling and Disposal at the State, District and County Levels
Atissue in the field of waste avoidance, recycling, and disposal, are the planning, licensing, and
operation of waste avoidance and recycling plants, as well as waste facilities and dumpsites.

The statutory basis for planning is provided by the Waste Avoidance, Recycling and Disposal
Act (Kreislaufwirtschafts- und Abfallgesetz).*

State waste management plans are the basis on which waste avoidance and recycling goals
are set and waste facilities and dumpsites planned. Waste management plans can be prepared
at the state, district, or county level. State waste management plans (Section 29 of the Waste
Avoidance, Recycling and Disposal Act) are the basis on which waste avoidance and recycling
goals are set and waste facilities and dumpsites planned. Waste management plans can be pre-
pared at the state, district, or county level (see for details also in corresponding state legisla-
tion). The public is to be involved in the preparation of waste management plans. The public
is not to be involved when the plan in question requires a strategic environmental assessment
pursuant to the Act on Environmental Impact Assessment (Section 29a of the Waste Avoidance,
Recycling and Disposal Act). The states, administrative districts, or counties are responsible for
requirements assessment in waste management planning at the various levels.*!

At the beginning the qualified positions are to be explored. The instrument for authorising
land disposal sites is planning approval under Section 31 (2) of the Waste Avoidance, Recycling
and Disposal Act or planning permission. Waste incineration plants require authorisation in ac-
cordance with the Federal Immission Control Act (Bundes-Immissionsschutzgesetz)*? (Section
31 (1) of the Waste Avoidance, Recycling and Disposal Act), while other facilities are subject
to licensing procedure under waste legislation. Responsibility lies with the state authorities in
charge of planning approval and permission procedures with respect to the Waste Avoidance,
Recycling and Disposal Act or state pollution control authorities.

Projects under the Act on the Supply of Electricity and Gas can be prepared by local authori-
ties by means of binding land-use plans (location safeguarding).*? 4

4.3.2.3. Nuclear Facilities

With regard to nuclear facilities, the planning, authorisation, and operation of nuclear power
plants under the Atomic Energy Act (Atomgesetz) are at issue.*”> The Act on the Phase-Out of
Nuclear Power**® bans the construction of new, commercial nuclear power stations and restricts
the residual operating life of existing nuclear power plants to 32 years from start up. This red-
uces planning in Germany to the building and operation of interim and final storage facilities.

39 Pyrsuant to Section 9 (1) nos. 12, 13, 21

30 Gesetz zur Forderung der Kreislaufwirtschaft und zur Sicherung der umweltvertriaglichen Beseitigung von Abfillen )Kreis-
laufwirtschafts- und Abfallgesetz), of 27 September 1994 (BGBL. 1, 2705, last amended by Art 7 of the act of 09 December
2006, BGBI. I, 2819

¥1 Cf Stiier/Probstfeld, Die Planfeststellung, 308

32 Gesetz zum Schutz vor schddlichen Umwelteinwirkungen durch Luftverunreinigungen, Geréusche, Erschiitterungen und
dhnliche Vorgénge (Bundes-Immissionsschutzgesetz — BImSchG), as promulgated 26 September 2002, BGBI. I, 3830, last
amended by Art 1 of the act of 23 Oktober 2007, BGBI. 1, 2470

33 e.g. by designation under Section 9 (1) no 12 or 14 of the Building Code

3% For details see Stiier, Handbuch des Bau- und Fachplanungsrechts, Rn. 3272 to 3372

35 Gesetz tiber die friedliche Verwendung der Kernenergie und den Schutz gegen ihre Gefahren (Atomgesetz — AtG) as pro-
mulgated on 15 July 1985, BGBI. I, 1565, last amended by Art 4 of the act of 26 February 2008, BGBI. I, 215

3% Gesetz zur geordneten Beendigung der Kernenergienutzung zur gewerblichen Erzeugung von Elektrizitit of 22 April 2002
(BGBIL.11351)

96



Part II — Sectoral Planning

The statutory basis for nuclear power facilities is the Act on the Peaceful Use of Nuclear Power
and Protection against its Hazards (Gesetz tiber die friedliche Verwendung der Kernenergie und
den Schutz gegen ihre Gefahren). Planning is nowadays concerned with the research, develop-
ment, and use of nuclear power for peaceful purposes and the planning and licensing of interim
and final storage facilities. The construction and operation of facilities for the interim storage,
safeguarding, and final storage of radioactive waste pursuant to Section 9a (3) of the Atomic
Energy Act, as well as major alterations to such facilities or their operation require planning
approval (Section 9b of the Atomic Energy Act). The planning of nuclear facilities is carried out
in consultation between the Federation and the states.**” Owing to public opposition to final and
interim storage facilities, planning approval proceedings are extremely protracted. Functions
and tasks under the Atomic Energy Act are performed by the Federation and the states (delega-
ted administration).

4.3.2.4. Federal Framework Competence in Water Management: Implementation by the
States

Public law relating to water includes water management law and waterways and water trans-
port law (cf chapter 11.4.5.1.7 and 11.4.5.1.8). Water management is chiefly regulated by the Fe-
deral Water Act (Wasserhaushaltsgesetz),”*® which deals with the use of waterbodies and flood
control in conformity with the principle of managing water resources in the public interest, as
well as with the necessary administrative procedures. Water management deals with the ma-
king and construction, removal, and substantial redesign of bodies of water, banks and shores,
dike-building, and flood control. Waterbodies are divided into first-order waterbodies (federal
waterways), second-order waterbodies (major stretches of natural and artificial watercourses),
and third-order waterbodies (all other watercourses). The statutory basis is the Federal Water
Act and state water acts.

Under the Federal Water Act, projects are specially authorised by nonprofit or private plan-
ning approval (Section 31 (2)), planning permission (Section 31 (2)), permit (Section 7), or
concession (Section 8).

Water management planning is subject to a multi-stage decision-making process: from state
water management framework plans to assess requirements and coordinate spatial planning to
planning approval or planning permission procedures. Projects can be publicly or privately in-
itiated Specific projects are decided by the planning approval and permission authority compe-
tent under state law.*”

Following devastating floods on the rivers Oder and Elbe at the beginning of the 21* century,
flood control arrangements under the Federal Water Act*® were improved to allow rivers more
space and to eliminate the shortcomings in regulation and implementation that had become
apparent.*’! These improvements were backed by amendments to the Federal Spatial Planning
Act, the Federal Building Code, the Federal Waterways Act, and the Act on the German Mete-
orological Service (Gesetz iiber den Deutschen Wetterdienst). Key provisions are general prin-
ciples for flood control (Section 31a of the Federal Water Act), the designation of flood hazard
areas by the states (Section 31b) based on 100 years of flood history.*

¥7 Cf Stiier/Probstfeld, Die Planfeststellung, 403

38 Gesetz zur Ordnung des Wasserhaushalts (Wasserhaushaltsgesetz — WHG) as promulgated on 19 August 2002, BGBL. I,
3245, last amended by Art 2 of the act of 10 May 2007, BGBL. I, 666

3 For details see Stiier/Probstfeld, Die Planfeststellung, 344ff, see also Stiier, Handbuch des Bau- und Fachplanungsrechts,
Rn. 3373 to 3449

400 Art 2 of the Act to Improve Preventive Flood Control (Gesetz zur Verbesserung des vorbeugenden Hochwasserschutzes) of
25 June 2005, BGBLI. I, 1746

401 Cf Stiier, Handbuch des Bau- und Fachplanungsrechts, Rn. 3451ff

402 For details see Stiier, Handbuch des Bau- und Fachplanungsrechts, Rn. 3450 to 3461
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4.3.2.5. Water Management of Federal and implementation by the states

Local authorities or special purpose associations of local authorities are responsible for third-
order waterbodies. At the local level, the same formal and material requirements apply for wa-
ter management planning as at the federal and state levels.**

4.3.2.6. Mining at the Federal Level and State Levels

Mining and quarrying projects involve the prospecting, extraction and processing of resources
open to prospecting and mining under permit and those belonging to the owner of the land, in-
cluding loading, transport, unloading, storage, and deposition, as well the rehabilitation of pits
and quarries. The statutory basis is provided by the Federal Mining Act (Bundesberggesetz).***
The extraction of underground mineral resources is authorised in accordance with the Federal
Mining Act. Special rules apply with respect to open-cast lignite mining.*”> A multistage preli-
minary procedure at the state level is required for state development plans pertaining to mining
and open-cast lignite mining. Projects are subject to planning approval where environmental
impact assessment is required pursuant to the EIA Ordinance on Mining Projects (UVP-V Ber-
bau) (outline working plan procedure) with the appropriate mining-law plans (main working
plans, outline working plans, special working plans, final working plan). If planning necessi-
tates the clearance of localities, parliamentary regulation is reserved. Mining requirements are
assessed indirectly through prior state spatial planning on spatial planning coordination regar-
ding proposed extraction sites. On this basis, a project developer, for instance a commercial
mining company, can apply to the competent federal or state authority for planning approval or
permission.**

Land under which mining is being carried on and which is designated for the extraction of
minerals are, pursuant to Section 5 (3) of the Building Code, to be shown in the preparatory
land-use plan, and pursuant to Section 9 (5) in the binding land-use plan.

4.3.3. Defence

4.3.3.1. Land Procurement for Defence Purposes at the Federal Level

The Federation has exclusive competence with respect to defence. Under the Land Procurement
Act (Landbeschaffungsgesetz)*”, the Federation may procure sites for the purposes of defence,
of fulfilling international treaties, of installing or constructing defence facilities. The state go-
vernment is to be involved, which expresses its views on the project after consulting the local
authorities (associations of local authorities) affected and taking due account of spatial planning
requirements, especially landscape, economic interests, urban development interests, as well as
nature conservation and landscape management. In general, land is to be acquired by private
contract (Section 2 of the Land Procurement Act). If this is not possible, expropriation (compul-
sory purchase) is permitted (Sections 10ff of the Land Procurement Act). On the request of the
Federation, the competent federal minister or the federal authority determined by him institutes
expropriation proceedings before the competent state expropriation authority (Section 28).

403 For a general treatment of water and urban development see: Fickert/Fieseler, Umweltschutz im Stidtebau, vhw-Verlag,
4501t

404 Bundesberggesetz — BBergG of 13 August 1980, BGBI. I, 1310, last amended by Art 159 of the ordinance of 31 October
2006, BGBI. I, 2407

405 On lignite planning see Stiier/Probstfeld, Die Planfeststellung, Verlag C.H. beck Miinchen 2004, 432

406 For general treatment see: Stiier/Probstfeld, Die Planfeststellung, 422ff See also Stiier, Handbuch des Bau- und Fachpla-
nungsrechts, Rn 3556 to 3615

47 Landbeschaffungsgesetz of 23 February 1957, BGBI. 1 1957, 134, last amended by Art 28 (7) of the act of 7 Novembver
2007, BGBI. 1, 2246

98



Part II — Sectoral Planning

4.3.3.2. Restricted Areas for Military Defence

Restricted area planning for military defence is concerned with restricting the use of sites in the
protection area for defence purposes. The statutory basis is the Act on Restrictions on Real Pro-
perty for Purposes of Military Defence.**®

Arestricted area is one in which the use of land is restricted in accordance with the Restricted
Areas Act (Section 1) by special order of the competent federal authority for purposes of defen-
ce, and especially to fulfil the obligations of the Federation under international treaties on the
stationing and legal status of foreign states in the Federal Republic. If an area is to be declared a
restricted area, the state government is to be involved, which expresses its views on the project
after consulting the local authorities (associations of local authorities) affected and taking due
account of spatial planning requirements, especially the interests of urban development and
nature conservation and landscape management, as well as agricultural and economic interests
(Section 1 (3) of the Restricted Areas Act). A restricted area is declared by order of the federal
minister for defence (Section 2 (1) of the Restricted Areas Act). The declaration of a restricted
area is to be notified to the property owners, authorised users, and other parties with property
rights or published in the customary manner (Section 2 (1) of the Restricted Areas Act). The
competent public authority must ascertain proprio motu at least every 5 years whether the con-
ditions requiring declaration of the restricted area still pertain (Section 2 (4)). Certain measures
within a restricted area require authorisation (Section 3 of the Restricted Areas Act) by the re-
stricted area authorities (Section 9 (2)). Any property losses due the imposition of the restricted
area are to be compensated (Sections 9ff of the Restricted Areas Act).

See chapter 11.4.5.1.9. with regard to the military use of airports.*”

4.3.4. Environmental Protection and Nature Conservation*'’

4.3.4.1. Protection Area Ordinances pursuant to the Federal Nature Conservation Act
Under Section 22 (1) of the Federal Nature Conservation Act (Bundesnaturschutzgesetz)*!', the
states provide that parts and components of nature and landscapes may be designated as nature
conservation areas, national parks, biosphere reserves, landscape conservation areas, nature
parks, or natural monuments or protected components of landscapes. This designation defines
the area or object to be protected, the purpose of protection, the required orders and prohibitions
and, the necessary measures for care, development and restoration (Section 22 (2) of the Fe-
deral Nature Conservation Act). Pursuant to Section 22 (3) of the Federal Nature Conservation
Act, the states have, in particular, adopted provisions on the interim protection and registration
of protected parts and components of nature and landscapes and well as those under interim
protection, and on their identification. Competence for designation, protected status procedure,
and the legal forms of particular protection areas is regulated by the respective state nature con-
servation act.

The designation of protection areas is of particular importance for urban land-use planning
because the provisions of the Federal Nature Conservation Act, of state nature conservation acts,
and the legislation adopted could conflict with urban land-use planning. Planning in violation
of higher ranking (nature conservation) law is forbidden. The possible consequences for land-
use planning or for the designation of protection areas differ. They range from exemptions from

408 Gesetz iiber die Beschriankung von Grundeigentum fiir die militérische Verteidigung (SchBerG) of 07 December 1956,

BGBI. I, 899, last amended by Art 2 of the act of 12. August 2005, BGBI. 1, 2345

409 See also Stiier, Handbuch des Bau- und Fachplanungsrechts, Rn. 3232 to 3242

410 For a general treatment of nature and landscape conservation see: Fickert/Fieseler, Umweltschutz im Stddtebau, vhw-Ver-
lag, 71ff

411 Gesetz tiber Naturschutz und Landschaftspflege (Bundesnaturschutzgesetz — BNatSchG) of 25 March 2002, BGBI. I, 1193,
last amended by Art 2 of the act of 8 April 2008, BGBI. I, 686
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bans to partial repeal of a protection area ordinance or partial abandonment of the land-use plan-
ning.*?

4.3.4.2. Nature Conservation Areas

The statutory basis for nature conservation areas is provided by Section 23 of the Federal Na-
ture Conservation Act and the provisions of the respective state nature conservation acts. Nature
conservation areas aim to conserve the biotic communities or habitats of certain species of wild
fauna and flora. Nature conservation areas are designed to provide particularly intensive pro-
tection for nature and landscape. To justify this purpose, it must be demonstrated that particular
protection is needed for at least one of the reasons enumerated under Section 2 of the Federal
Nature Conservation Act. An entire area of nature and landscape can be placed under protection
— for example, certain ecosystems — or single areas, like migratory bird refuges. The restoration
of ecosystems can also be a ground for protection. Changes in protected appearance, for examp-
le by the removal of vegetation and the construction of building are generally not permitted, nor
is it allowed to stray from marked paths or to pick flowers, and the like. This strict protection is
apparent in the extent and number of protection areas in this category: nature conservation are-
as occupy only a tiny percentage of the total national territory and are usually relatively small.
Nature conservation areas are designated with binding effect by way of ordinance.

4.3.4.3. National Parks

The statutory basis for national parks is provided by Section 24 of the Federal Nature Conser-
vation Act and the provisions of the respective state nature conservation acts. National parks are
extensive areas specifically designated and granted protected status because of their distinctive
character, and which for most of their territory meet the requirements for designation as a na-
ture conservation area. National parks are directly comparable with nature conservation areas,
but they are larger and mostly accessible to the general public. Their purpose is to conserve the
biotic communities or habitats of certain species of wild fauna and flora. National parks do not
rank lower than nature conservation areas in their protective function. They are extensive areas
not or little influenced by human beings, which largely have to meet the standards of a nature
conservation area. Their dimensions permit a land management policy that enables the juxtapo-
sition of non-accessible total protection zones and areas open to tourism. In Germany there are
currently 6 national parks. A national park ordinance determines protected areas. Owing to their
size, national parks play a role in spatial planning and are designated in consultation with the
competent federal authorities.

4.3.4.4. Biosphere Reserves

The statutory basis is provided by Section 25 of the Federal Nature Conservation Act and the
provisions of the respective state nature conservation acts. Biosphere reserves are intended to
protect and develop certain large-scale types of landscape that essentially meet the criteria for
nature conservation areas. In size, biosphere reserves resemble national parks, but they take
into account that there are no intact natural landscapes left in Central Europe, only specific,
man-made landscapes (cultural landscapes). These cultural landscapes are to be preserved. For
this reason, Section 25 (1) nos. 2 and 3 of the Federal Nature Conservation Act also refers to
modes of cultivation and management. Biosphere reserves are composed of zones of differing
intensity in protection, management, and economic activity, and of settled areas. Under Section
25 (2) of the Federal Nature Conservation Act, the states, while allowing for the exemptions
required by settlements, etc., are required to ensure the same level of protection for biosphere

412 Cf Bundesministerium fiir Verkehr, Bau- und Wohnungswesen (ed.), Leitfaden zur Handhabung der naturschutzrechtlichen
Eingriffsregelung in der Bauleitplanung, Bearbeiter: Schifer/Lau/Specovius
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reserves as that afforded to nature and landscape conservation areas. Biosphere reserves are lar-
ge protection areas within the remit of state ministries designated by way of ordinance.

4.3.4.5. Landscape Conservation Areas

The statutory basis for landscape conservations areas is provided by Section 26 of the Federal
Nature Conservation Act and the provisions of the respective state nature conservation acts.
The status of landscape conservation areas ensures protection and development in areas re-
quiring to maintain and restore the efficient functioning of natural systems or the viable use
of natural resources. The protective purpose of landscape conservation areas can be both to
maintain, develop or restore elements of nature or landscape, conservation on the grounds of
diversity, characteristic features, and beauty, or of the particular historical and cultural signi-
ficance of the area concerned, or in view of its special importance for recreation (Section 26
(2) of the Federal Nature Conservation Act). They differ from nature conservation areas in that
designation as a landscape conservation area also affords protection for special characteristics
and functions, for example recreation, whereas the nature conservation area is designed for the
direct protection of nature and landscape. Although, for example, the construction of buildings
is generally not compatible with the purpose of a landscape conservation area, the rules on pro-
tection are weaker (e.g. no ban on paths). Landscape conservation areas are areas designated by
way of ordinance for the protection of nature and landscape.

4.3.4.6. Nature Parks
The statutory basis for nature parks is provided by Section 27 of the Federal Nature Conservati-
on Act and the provisions of the respective state nature conservation acts.

Nature parks are large areas particularly suitable for recreation owing to their landscape as-
sets. Nature parks are areas to be developed and managed on a uniform basis, largely parts of
landscape and nature conservation areas, which are destined for recreation and tourism in ac-
cordance with the aims of spatial planning (Section 27 (1) of the Federal Nature Conservation
Act).

Nature parks are intended to combine nature conservation with landscape-related recreation.
The focus is on recreation. As a rule, they encompass nature and landscape conservation areas
and are divided into zones of various use intensity. The advantage is that larger areas can be uni-
formly developed by one body regardless of municipal or counties boundaries and borders. In
practice, this is to some extent limited to uniform signposting and furnishing.

4.3.4.7. Natural Monuments

The statutory basis for natural monuments is provided by Section 28 of the Federal Nature
Conservation Act and the provisions of the respective state nature conservation acts. Individual
creations of nature can be protected by given them the status of natural monuments (Section
28 (1) of the Federal Nature Conservation Act). This requires a specific protection ordinance,
and in some state a local bye-law suffices. The objects in question can include rocks, geologi-
cal outcrops, erratic blocks, glacier traces, sources, and, in particular, old and rare trees. Since
amendment of the Federal Nature Conservation Act in 2002, “extensive natural monuments”
up to 5 ha in size can be listed. Causing damage or lasting disturbance or disruption to a natural
monument is forbidden and will be prosecuted as an administrative offence. The owner cannot
be required to maintain natural monuments. The owner must, however, accept maintenance by
the nature conservation authority.
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4.3.4.8. Protected Components Of Landscapes

The statutory basis for protected components of landscapes is provided by Section 29 of the
Federal Nature Conservation Act and the provisions of the respective state nature conservation
acts. This status can provide individual protection for specific groves or thickets, smaller wa-
terbodies, or generic protection for certain plant species in defined areas, e.g. reeds, xeric grass-
lands. Unlike natural monuments, where protection is afforded to an object because of its nature
as a monument, with components of landscapes the object as such is protected. The Federal
Nature Conservation Act 2002 extended the purpose of protecting components of landscapes
to development and restoration (Section 29 (1)). The municipality or county usually initiates
designation.

4.3.4.9. Protected Biotopes

The statutory basis for protected biotopes is provided by Section 30 of the Federal Nature Con-
servation Act and the provisions of the respective state nature conservation acts. Protected bi-
otopes include many types of biotopes enjoying particular protection throughout the country.
Pursuant to Section 20 (1) of the Federal Nature Conservation Act, state legislation has prohibi-
ted measures that may lead to the destruction or any other significant or lasting adverse impact
on biotopes, placed further biotopes of state-wide importance under protection, and taken mea-
sures to safeguard the spatial extent and the ecological features of the biotopes concerned. By
virtue of Section 30 (2) of the Federal Nature Conservation Act, the states may grant exceptions
if adverse impacts on the biotopes can be offset or if the measures concerned are necessary for
reasons of overriding public interest. The amendments to the Federal Nature Conservation Act
in 2002 provide for further exceptions regarded biotopes that, for instance, have developed on
land within the scope of extensivisation programmes. Statutory protection is afforded protected
biotopes without a formal designation procedure being required.*!?

4.3.4.10. European Network “Nature 2000

The European Bird Directive and Habitat Directive required the Federal Republic of Germany
as a member state of the European Union to designate special protection areas. The aim was to
create a coherent network of protection areas at the European level (Natura 2000).*'* 4> Mem-
ber states of the European Union were required to report on such areas. Since the competent
German authorities failed to report when required, the Federal Administrative Court ruled with
reference to a decision of the European Court of Justice that areas worthy of protection are to be
neither destroyed nor impaired in any other way, and has in effect recognised bird sanctuaries
and potential habitat protection areas without formal designation.*'® As soon as each area is in-
cluded in the Commission list and announced by publication in the Federal Gazette, the recog-
nised protected status is no longer of importance. The prohibition of deterioration under Section
33 (5) of the Federal Nature Conservation Act then takes effect.

Plans*'” (including urban land-use plans) and projects which could have a very adverse im-
pact on protected areas must be subjected to impact assessment pursuant to Section 34 and cor-
responding state legislation of the Federal Nature Conservation Act. Assessment of projects in
the area covered by a binding land-use plan (Section 30 of the Federal Building Code) and du-
ring planning approval proceedings (Section 33 of the Federal Building Code) is not required.
The yardstick to be applied is the purpose for designating the protected area. If the assessment

413 Cf Louis, Bundesnaturschutzgesetz Kommentar, § 19a Rn. 1ff

414 Cf Kuschnerus, Der sachgerechte Bebauungsplan, Rn. 422

415 For comprehensive treatment see Louis/Engelke, BNatSchG, § 19a Rn. 10-26, § 19b Rn. 2-6, 29-31; Messerschmidt,
Bundesnaturschutzgesetz, §§ 34ff; Stiier, Handbuch des Bau- und Fachplanungsrechts, Rn. 2823 to 2873

416 Cf Kuschnerus, Der sachgerechte Bebauungsplan, Rn. 422 with further references

47 Section 35 of the Federal Nature Conservation Act enumerates the plans for which Section 34 applies
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shows that the project may give rise to significant adverse effects on a protected site, affecting
the components of the site that are of a critical interest for relevant conservation objectives or
the protection purpose concerned, the plan or project is deemed inadmissible (Section 34 (2) of
the Federal Nature Conservation Act). In derogation therefrom, a plan or project can be authori-
sed under Section 34 (3) of the Federal Nature Conservation Act if this project is necessary for
imperative reasons of overriding public interest, including those of a social or economic nature
(no. 1), and if there are no other reasonable alternatives for achieving the project’s purpose
at a different location without any or with less serious adverse effects (no. 2). Other reasons
within the meaning of Section 34 (3) no. 1 can be considered only if the competent authority
has obtained a relevant prior opinion from the EU Commission, via the Federal Ministry for the
Environment, Nature Conservation and Nuclear Safety (Section 34 (4) of the Federal Nature
Conservation Act). If the site affected by the plan or project contains priority biotopes or hosts
priority species, the only imperative reasons of overriding public interest eligible are reasons
relating to human health, public safety including national defence and protection of the civilian
population, or the plan or project’s beneficial consequences of primary importance for the envi-
ronment (Section 34 (4) of the Federal Nature Conservation Act). If a project under Section 34
(3) or (4) of the Federal Nature Conservation Act is to be approved or carried out, the necessary
measures to safeguard coherence of the “Natura 2000” European ecological network are to be
provided for. The competent authority is to inform the EU Commission, via the Federal Mini-
stry for Nature Conservation and Nuclear Safety, of the measures taken.

4.3.4.11. Habitat Network Systems at the State and Local Levels

The statutory basis for habitat network systems is provided by Section 3 of the Federal Nature
Conservation Act and the provisions of the respective state nature conservation acts. The pur-
pose of habitat network systems is to create interlinked biotopes on at least 10 % of the area of
each state in order to interconnect protection areas (Section 3 (1) of the Federal Nature Conser-
vation Act) A habitat network system consists of core areas, connecting areas, and connecting
elements, with components of national parks, nature conservation areas, and biosphere reser-
ves. Connecting areas are not secured by protective legislation. Habitat network areas can be
secured by means of green structures plans or binding land-use plans, or by contractual nature
conservation.

Planning competence lies with local authorities or counties. Such network systems can attain
binding effect through binding land-use plans or green structures plans in bye-law form.

4.3.5. Forests

According to Section 1 of the Federal Forest Act (Bundeswaldgesetz)*'®, forest is to be pre-
served, increased, safeguarded, and sustainably managed because of its economic utility and
because of its significance for the environment, the efficient functioning of natural systems,
climate, the water balance, clean air, soil fertility, the visual quality of landscape, the agrarian
infrastructure, and recreation (Section 1 (1) of the Federal Forest Act). Forest is an area covered
by forest flora. It is protected by law without prior designation. It is divided into the categories
protective forest (Section 12 of the Federal Forest Act) and recreational forest (Section 13).
Apart from the Federal Forest Act, the states have their own forest acts, adopted particularly for
implementing forestry framework planning arrangements and to safeguard the functions of fo-
rests in planning and measures for public projects, for forest conservation and management, and
for afforestation. For the management and development of forests, forestry framework plans

418 Gesetz zur Erhaltung des Waldes und zur Forderung der Forstwirtschaft (Bundeswaldgesetz) of 2 May 1975, BGBI. I,
1037, last amended by Art 213 of the ordinance of 31 October 2006, BGBI. 1, 2407
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are prepared that take account of the aims and principles of spatial planning. The competent
planning authorities are the forestry offices (Forstamt).*"

4.3.6. Agriculture

Agricultural planning is concerned with the realignment of rural holdings to improve production
and working conditions in farming and forestry, and with land improvement and development.
The statutory basis is provided by the Land Consolidation Act (Flurbereinigungsgesetz).**°

For the reorganisation of rural real property, plans of pathway networks and waterbodies and
watercourses are prepared with landscape management support plans.*! This is followed by
planning approval proceedings or the simplified procedure for implementing planning. A spe-
cial form is project realignment and consolidation (Unternehmensbereinigung), usually used
in connection with the building of trunk roads. The Land Consolidation Act is carried out by
the states. Implementation is the responsibility of land consolidation authorities, usually at the
district or county level.

419 On the treatment of forest in building law see: Fickert/Fieseler; Der Umweltschutz im Stiddtebau, vhw-Verlag, 1. Auflage
2002, 191-209

420 Flurbereinigungsgesetz as promulgated on 16 March 1976, BGBI. 1, 546, last amended by Art 22 of the act of 20 December
2007, BGB. 1, 3150

41 Cf Louis, Bundesnaturschutzgesetz Kommentar, § 8 Rn. 129
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5. Fact Sheets

5.1. Practical examaples of local land-use planning
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5.1.1. Binding Land-Use Plan 1-19, Berlin-Mitte
PLANNING LEVEL TYPE OF PLAN

Local develpoment plan

Municipality

Constitiutional Structure
and Governance

L 1 T gy 1 1 | 1 I U
Legislature Executive Judiciary

Local
Government

t
(Bundesprésident

FACTS

Legal basis
- Federal Building Code (BauGB) as amended on September 23rd 2004 (BGBI. | 2414).
« Act on implementation of the Federal Building Code (AGBauGB) as amended on 7 November 1999
(GVBI. 578).
» Land Utilisation Ordinance (BauNVO) as amended on Januar 23rd 1990 (BGBI. | 132).

Competences

« Under Section 8 of the Act on Implementation of the Federal Building Code (AGBauGB), the preparation
and establishment of the local development plan (binding land-use plan) are the responsibility of the
Senate Department of Urban Development.

Binding force
« Generally binding municipal statute (bye-law).

Tasks and contents

« The primary purposes of the plan are to prepare construction of a complex for the Federal Intelligence
Service (to accommodate between 4,000 and 5,000 staff)

- to renaturalise the river Panke green belt with a public riverside path and cycleway

- to secure the Federal Armed Forces Hospital

« to secure the kindergarten in the eastern section of the area.

« to relocate the children’s playground from the Scharnhorststral3e to the public green space

« to preserve and expand housing development

« to provide mixed-use development along Scharnhorststral3e (in the eastern section)

« to secure and relocate sites for technical infrastructure

Process, duration, participation

- Multiple public-authority and public participation pursuant to Sections 3 and 4a of Federal Building
Code (22.11.2004 to 2.02.2006); the local development plan is still pending.

Duration of validity
«+ Local development plans (binding urban-land use plans) have a long-term planning horizon.
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DEATAILS OF THE PLAN

Zeichenarkiarung
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CHARAKTERISTICS

Location of the area

The 23.35 ha area covered by Local Development Plan 1-19 (District Mitte, Subdistrict Mitte) is bounded by
Chausseestral3e, Habersaathstral3e, Scharnhorststral3e, the premises of the Federal Armed Forces Hospital
and the property Chausseestral3e 94.

Initial situation

The federal government has decided to build a new complex for the Federal Intelligence Service on this site
in Chausseestral3e. The Federal Intelligence Service plans to move in by 2011 at the latest.

Particularities of the procedure and/or contents

There are two special aspects to Local Development Plan 1-19. In this case, contrary to district planning
procedure, preparation and establishment of the plan are the responsibility of a superordinate political au-
thority, the Senate Department of Urban Development, the competent Berlin state authority. Under the Act
Implementing the Federal Building Code, local development plan procedures can be assigned to the senate
department ifitis in the overall and urgent interest of Berlin, or where preparation and determination of the
plan serve the requirements of the constitutional organs of the federation. Moreover, the statutory monitor-
ing of substantial environmental impacts under Section 4c of the Federal Building Code (Monitoring) is to
be carried out, a field in which Berlin still has little experience. Gender mainstreaming, which is subject to
special monitoring, has been added to the usual protected assets and interests. Strengthening of social co-
hesion and identification with the public space in the planning area is to be achieved through participation
by and involvement of specific sections of the population.

HINTS AND LINKS

www.parlament-berlin.de/Unterausschuss_BPlaene.nsf/
VGEX/F831970BDB4A72EEC125717 00037A493?0OpenDocument
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5.1.2. Binding Land-Use Plan Hamburg-Altstadt 32/HafenCity 1
PLANNING LEVEL TYPE OF PLAN

Local develpoment plan

Municipality

Constitiutional Structure
and Governance

y u " o | u y
-

Local
Government

FACTS

Legal basis
- Federal Building Code (BauGB) as amended on August 27th, 1997 (BGBI. 1997 1 2142, 1998 | 137), last
amended on June 24th, 2004 (BGBI. 1 1359)
« Hamburg Building Regulations (HBauO) of July 1st, 1986 (HmbGVBI, 183), last amended on December
17th, 2002 (HmbGVBI, 347, 353)
+ Second Ordinance Altering the Boundaries of the Port Precinct in the HafenCity Area of June 8th, 2004

(HMbGVBI. 253)
+ Order for Implementation of the Federal Building Code and the Urban Land-Use Plan Approval Act (Hm-

bGVBI. 271)

Competences

« The Authority for Urban Development and Environment is responsible for preparing and establishing
the binding land-use plan pursuant to Section 1 of the Order for Implementation of the Federal Building
Code and the Urban Land-Use Plan Approval Act.

Binding force

« Generally binding municipal bye-law. In Hamburg, binding land-use plans are issued in the form of stat-
utory ordinances.

Tasks and contents
« Conversion of former port areas to extend the Hamburg city centre.
 Housing, Office and commercial development around Sandtorhafen.
- Development of public squares at the heads of Sandtorhafen and Grasbrookhafen.
« Development of public neighbourhood squares, embankment promenades, and a local park.

Process, duration, participation

+ Urban design competition in summer/autumn 1998; workshop procedures 2001; open spaces competi-
tion for the western section of HafenCity 2002

« Senate decision on structural concept and objectives of the HafenCity master plan in February 2000.

« Multiple public-authority and public participation pursuant to Sections 3 and 4a of the Federal Building
Code (April 26th, 2000 to October 23rd, 2003)

+ The binding land-use plan was approved on October 27th, 2004.

Duration of validity
« Binding land-use plans have a long-term planning horizon.
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DEATAILS OF THE PLAN
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CHARAKTERISTICS

Location of the area

The area covered by the plan encompasses about 13 ha of land area and a total of 11 ha water area in Gras-
brookhafen and Sandtorhafen. The planning area in Hamburg-Altstadt is bounded by the streets Am Sand-
torkai, GroBBer Grasbrook, Am Dalmannkai, the so-called KLG axis, and by Grasbrookhafen.

Initial situation

The Binding Land-Use Plan Hamburg-Altstadt 32/HafenCity provides the basis in planning law for imple-
menting the first stage in developing the neighbourhood south of the Speicherstadt between Kaiserhoft
and the Elbe bridges, the HafenCity. The HafenCity project is due for completion in 2025.

Particularities of the procedure and/or contents

A master plan has been developed for the HafenCity. It is based on the winning design in the 1999 urban
design competition. The Hamburg Senate adopted the aims of the master plan in February 2000 as binding
planning specifications. In January 2001, an urban design workshop was held on the basis of the master
plan, and the results were incorporated in a functional plan. The functional plan provides the basis for the
binding land-use plan. One particular feature are the single-storey interposed structures which will provide
a continuous flood control line. These structures entail 100 % building area coverage. Nevertheless, the re-
quirements for healthy living and working conditions will be met and adverse impacts on the environment
avoided.

HINTS AND LINKS

Begriindung zum Bebauungsplan Hamburg-Altstadt 32/HafenCity 1
www.hafenCity.com
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5.1.3. Binding Land-Use Plan Volksdorf 40, Hamburg-Wandsbek

PLANNING LEVEL TYPE OF PLAN
Municipality Local \\ o
develpo- ‘
Constitiutional Structure ment plan

and Governance

" 1
R

FACTS

Legal basis

« Federal Building Code (BauGB) as amended on September 23rd, 2004 (BGBI. | 2415), amended on May
3rd, 2005 (BGBI. 11224, 1226).
« Urban Land-Use Plan Approval Act as amended on November 30th, 1999 (HmbGVBI. 271), amended on

September 6th, 2004 (HmbGVBI. 356)
- Delegation of Regulatory Powers Ordinance — Construction of June 28th, 2000 (HmbGVBI. 134) as
amended on February 1st, 2005 (HmbGVBI 21).

Competences

« The district authorities are responsible for preparing and establishing the binding land-use plan pursu-
ant to Section 3 of the Order for Implementation of the Federal Building Code and the Urban Land-Use
Plan Approval Act.

Binding force
« Generally binding municipal bye-law. In Hamburg, binding land-use plans are issued in the form of stat-
utory ordinances.

Tasks and contents

« Protecting the historic urban structure against misdirected urban development involving construction
incompatible with the area; setting a ceiling on the number of dwellings in residential buildings.

« Establishing the planning law conditions for urban development while paying due regard to the still
intact single-family home structure.

« Prescription of single or two-storey, open development and a reduced site occupancy index.

Process, duration, participation
+ Planning procedure was given the go-ahead on July 28th, 2000 (Aufstellungsbeschluss W 3/2000).
- Multiple public-authority and public participation pursuant to Sections 3 and 4a of Federal Building
Code (June 20th, 2000 to August 31st, 2001 and October 30th, 2002).
+ Approval of the binding land-use plan in June 2005.
Duration of validity
- Binding land-use plans have a long-term planning horizon.
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DEATAILS OF THE PLAN
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CHARAKTERISTICS

Location of the area

The planning area covers 1,043,700 square meters and is situated between the underground railway line
Volksdorf-Buchenkamp and Volksdorfer Wald in Hamburg, District Wandsbeck, Subdistrict 525. It is the old-
est pre-urban area in Volksdorf, clearly reflecting development from village to excursion resort, to country
cottage suburb and residential suburb.

Initial situation

Volksdorf Binding Land-Use Plan 40 is the first of three such plans to ward off inappropriate urban develop-
ment. On the basis of the 1955 Volksdorf Zoning Plan, more and more multi-family housing has been built
that bears no recognisable relation to existing development and which considerable impairs a settlement
structure worthy of protection.

Particularities of the procedure and/or contents

Some parts of the area are being converted from purely residential or mixed-use areas into general residen-
tial areas in accordance with the following criteria: building stock must be characterised by typical uses of a
general residential area, proximity to the core of the community, and good access to a major road.

Housing needs in the city as a whole threaten the self-contained character of the area as a “woodland vil-
lage” settlement entity. Conservation areas are therefore designated to preserve the visual quality of the
community. In some parts, there are settlements and building ensembles of outstanding, particularly his-
toric or artistic importance that should be protected. The hitherto applicable binding land-use plans for the
planning area have been repealed.

HINTS AND LINKS

Begriindung zum Bebauungsplan Volksdorf 40
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5.1.4. Preparatory Land-Use Plan Hamburg, 1997
PLANNING LEVEL TYPE OF PLAN

Municipality Local develpoment plan

Constitiutional Structure
and Governance

" 1
R

Federal Pre
(Bundesprésident

FACTS

Legal basis
« Federal Building Code (BauGB) as amended on December 8th, 1986, last amended on December 20th,
1996.
« Hamburg Act on the Approval and Securing of Urban Land-Use Plans as amended on April 4th, 1978, last
amended on June 25th, 1997.

Competences

« Under Section 1 of the Act on the Approval and Securing of Urban Land-Use Plans, preparing and estab-
lishing preparatory land-use plans (PLUPs) is the responsibility of the Hamburg Senate, and the PLUP is
adopted by the Biirgerschaft (Hamburg state parliament).

Binding force

- Hamburg state ordinance with binding effect on the relevant public authorities and public agencies. The
preparatory land-use plan has no directly binding effect on private individuals.

Tasks and contents

« The preparatory land-use plan incorporates the goals and principles for spatial planning, the specifica-
tions of joint state spatial planning, and the aims of urban development planning, implementing them
for the territory of the municipality as a whole in a land-use structure concept. The concept is presented
in generalised form.

« The PLUP addresses housing, workplaces, the port, in-centre sites/retailing, open spaces, sites for public
amenities, utilities, and transport.

Process, duration, participation

« Thoroughgoing revision of the old PLUP began in 1993.
« Multiple public-authority and public participation pursuant to Sections 3 and 4a of the Federal Building
Code (spring 1995, April 4th,1996 to May 31st, 1996).
- Adoption of the preparatory land-use plan and explanatory memorandum by the Hamburg Biirgerschaft
on May 22nd, 1997.
Duration of validity

+ The preparatory land-use plan covers the period up to 2010.
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DEATAILS OF THE PLAN
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CHARAKTERISTICS

Location of the area

The preparatory land-use plan covers the entire territory of the city-state. The Free and Hanseatic City of
Hamburg is the second largest city in Germany. It is also a state of the Federal Republic of Germany. Ham-
burg borders on the states of Schleswig-Holstein and Lower Saxony. With a total area of 755 square kilome-
tres, Hamburg has a population of about 1.7 million. The territory of the city is divided and subdivided into
different categories of districts: 7 “Bezirke,” 104 “Stadteile” and 180 “Ortsteile.”

Initial situation

Since the early 1990s, Hamburg has faced major changes. German unification, the opening up of Eastern Eu-
rope, the development of the European internal market, and the enlargement of the European Union have
crucially enhanced the development prospects of the city. Future tasks require up-to-date conceptions at all
planning levels.

Particularities of the procedure and/or contents

Revision of the preparatory land-use plan brought 375 formal amendments. They were consolidated and
dealt with jointly in accordance with statutory procedures.

The Hamburg preparatory land-use plan takes account of regional-planning aspects. Settlement develop-
ment is oriented on rail traffic axes, keeping the landscape axes extending into inner areas of the city free
from building development. Services are provided in a polycentric system, avoiding non-integrated, large
service centres, especially on the urban fringe.

87 amendments have been considered since promulgation of the revised plan in 1997 (status 2006).

HINTS AND LINKS

Freie und Hansestadt Hamburg (Hrsg.): Erlduterungsbericht, Neubekanntmachung vom Oktober 1997
Statistisches Amt fir Hamburg und Schleswig-Holstein (Hrsg.): Statistisches Jahrbuch Hamburg 2004/05
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5.1.5. Preparatory Land-Use Plan Kiel, 2000
PLANNING LEVEL TYPE OF PLAN

Landeshauptstadt Kiel

Local devel-
poment plan

Municipality

Constitiutional Structure
and Governance

Local
Government

FACTS

Legal basis

« Federal Building Code (BauGB) as promulgated on August 27th, 1997.
« Federal Spatial Planning Act (ROG) as amended on January 23rd, 1990

Competences
« Under Section 2 of the Federal Building Code (BauGB), preparing and establishing the preparatory urban
land-use plan is the responsibility of the municipality, in this instance the competent local planning of-
fice.

Binding force

+ Municipal bye-law with binding effect on the relevant public authorities and public agencies. The pre-
paratory land-use plan (PLUP) has no directly binding effect on private individuals.

Tasks and contents

« The preparatory land-use plan is an overall plan for the future urban development of the city of Kiel.

« The PLUP shows areas of land with their designated land-use categories: residential, mixed uses, com-
mercial and industrial, special uses, etc. The planned uses of undeveloped land are also shown, like green
spaces, agricultural land and woodland, and areas designated for the conservation, management, and
development of nature and landscape.

« Plans and other land-use rules pursuant to other statutory provisions are included in the plan for infor-
mation purposes, e.g. nature reserves and landscape conservation areas.

Process, duration, participation
« Multiple public-authority and public participation pursuant to Sections 3 and 4a of the Federal Building
Code (April 1998 to May 1998, June 1999 to July 1999).
- Partial approval by the Schleswig-Holstein Ministry of the Interior in 2001.
- Putinto force by decision of the city council on February 1st, 2002
Duration of validity
+ The preparatory land-use plan covers a period of between 10 and 15 years.

114



Part II — Planning System: Fact Sheets

DEATAILS OF THE PLAN

T

[

A — R —

& Fuspirn

FLACHEN CERE ST7LARS08RSTFLAING 71 E1VS S ATEREN FETTMAT
VEACENOWENWRD 5 bt But

Staigrenze

CHARAKTERISTICS

Location of the area

The preparatory land-use plan covers the entire territory of the city. The Schleswig-Holstein capital Kiel lies
on the Baltic coast of the state. The favourable location on the Baltic coast and on the North Sea-Baltic Canal
makes Kiel an important port city for Scandinavian and Eastern European countries. The city covers an area
of 11,230 ha, is divided into 30 districts, and has a population of about 234,000.

Initial situation

The population of Kiel has been falling since 1992. Unemployment in the city is also 3 % higher than in the
state and the country as a whole. German re-unification and the opening of the eastern borders, as well as
the increasing globalisation of markets has confronted Kiel, too, with greater competition from other cities.

Particularities of the procedure and/or contents

One structural peculiarity is the independent municipality of Kronshagen, which, although not part of the
city, is almost entirely surrounded by the city territory.

Another peculiarity is an expanse of land to the Southwest of the regional airport. In the draft plan, this area
is designated as residential land. During public display of the PLUP, reservations were expressed that hous-
ing development in this location could result in restrictions on air traffic, thus hampering the further devel-
opment of the regional air port. An expert opinion on the noise situation was commissioned. The report
could not be completed before adoption of the preparatory land-use plan. Use designation has accordingly
been postponed.

HINTS AND LINKS

www.kiel.de
Landeshauptstadt Kiel (ed.): Flachennutzugsplan 2000, Erlduterungsbericht, Kiel, 2002
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5.2. Practical examples of Supra-Local Planning Levels
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5.2.1. Regional Plan, Planning Area I (Schleswig-Holstein South)
PLANNING LEVEL TYPE OF PLAN

state spatial development programme

State parliament

Constitiutional Structure
and Governance

" 1
R

i Regionalplan
Planungsraum |

| 1998

| —

Local

Government

The fiate

FACTS

Legal basis

« Schleswig-Holstein State Spatial Planning Act (LaplaG) as promulgated on June 10th, 1992 (GVOBI. Schl.-
H.p.114).

- State Development Principles Act (LEGG) of October 31st, 1995 (GVOBI. Schl.-H. p. 364).

- Federal Spatial Planning Act (ROG) of August 18th, 1997.

Competences

« Under Section 7 of the State Planning Act, the preparation, amendment, and repeal of regional plans is
the responsibility of the state planning authority, the Ministry for Rural Areas, State Plan-ning, Agricul-
tural, and Tourism. Counties and county-free cities participate.

Binding force
- State ordinance with binding effect on all public authorities and public planning agencies. There is no
direct legal effect on private individuals.
Tasks and contents

« The regional plan addresses the general state spatial planning principles laid down in the Schleswig-
Holstein State Spatial Structure Plan and in the State Development Principles Act in more specific form
with regard to particular spatial development issues.

« The regional plan deals with fundamental goals and with spatial structure, regional open space struc-
ture, regional settlement structure, and the regional economy and infrastructure.

Process, duration, participation

- Participation of local territorial authorities.

« Workshops at the outset of the procedure.

« In close collaboration with county authorities, a working group prepared the draft and assessed the out-
comes of formal hearing and participation procedures.

« The 1998 revised version of the regional plan came into force for the planning area in October 1998.

Duration of validity
- The regional plan covers the period up to 2010.
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CHARAKTERISTICS

Location of the area

The regional plan applies for Planning Area |, which encompasses the counties Pinneberg, Segeberg, Stor-
marn, and Herzogtum Lauenburg and is part of the Hamburg metropolitan region. The planning area is
4,037 square kilometres in size and has a population of about 890,000.

Initial situation

As a result of German unification, the expansion of the European Union to include Scandinavia, and the
opening up of Central and Eastern Europe, Planning Area | has increased considerably in importance, and,
being at the intersection of major European transport and development axes, it will continue to grow. The
planning area is the most populous region in the state with the largest, most densely populated regulatory
areas.

Particularities of the procedure and/or contents

The regional plan provides a development, regulatory, and promotion framework for securing the efficient
functioning of the region and its natural systems, and to strengthen its competitiveness.

The plan was drawn up in a process of broad, societal debate. In collaboration with regional and state spatial
planners, a wide range of regional actors contributed, from local politicians and administrative experts to
representatives of the regional economy, the trade unions, environmental organisation, and social and cul-
tural associations and institutions. Giving shape and structure to the region is an open process, developing
from the local regional level and relying on the principle of voluntary cooperation.

HINTS AND LINKS

http://landesregierung.schleswig-holstein.de
Regionalplan fiir den Planungsraum | — Schleswig-Holstein Siid (Fortschreibung 1998)
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5.2.2. Regional Plan, Planning Area III, Technology Region K.E.R.N.
PLANNING LEVEL TYPE OF PLAN

Regional plan

State parliament

Constitiutional Structure

and Governance

" 1
R

Regionalplan
Planungsraum |1l
2000

Local

Government

The fiate

FACTS

Legal basis

+ Schleswig-Holstein State Spatial Planning Act (LaplaG) as amended on February 10th, 1996 (GVOBI. Sch-
leswig-Holstein 232)

- State Development Principles Act (LEGG) of October 31st 1995 (GVOBI. Schleswig-Holstein 364).

- Federal Spatial Planning Act (ROG) of August 18th 1997.

Competences

« Under Section 7 of the State Spatial Planning Act, the preparation, amendment, and repeal of regional
plans is the responsibility of the state spatial planning authority, in this case the Ministry for Rural Areas,
State Planning, Agricultural, and Tourism. Counties and county-free cities participate.

Binding force
- State ordinance with binding effect on all public authorities and public planning agencies. There is no
direct legal effect on private individuals.
Tasks and contents

« The regional plan addresses the general state spatial planning principles laid down in the Schleswig-
Holstein State Spatial Structure Plan and in the State Development Principles Act in more specific form
with regard to particular spatial development issues.

« The regional plan deals with development trends, regional guidelines, regional structure, regional open-
space structure, regional settlement structure, and the regional economy and infrastructure.

Process, duration, participation

« The Regional Plan 2000 is the outcome of a three-year planning process.

- Besides information events and notification of municipalities on the main outcomes of the extensive
hearing and participation procedures, numerous coordination talks were conducted with individual lo-
cal authorities, institutions, and organisations.

« The 2000 revised version of the regional plan came into force for Planning Area lll in February 2001.

Duration of validity
« The plan covers the period up to 2015.
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CHARAKTERISTICS

Location of the area

The regional plan covers Planning Area lll (Schleswig-Holstein Centre), which includes the county-free cities
of Kiel and Neumiinster and the counties PIon and Rendsburg-Eckernforde, as well as the Baltic Sea up to
the limit of territorial waters. The area covered by the regional plan coincides with the K.E.R.N. Technology
Region developed in 1991. In early 1999, the planning area had a population of 715,000 and an area of 3,452
square kilometres.

Initial situation

The point of departure for spatial and economic development in the planning area has changed consider-
ably in recent years owing to national and international developments, as well as to developments in the
state as a whole and in the region.

Particularities of the procedure and/or contents

The regional plan for Planning Region Il is intended to provide a regulatory and development framework in
state planning for sustainable development in the K.E.R.N. region. During the preparation stage, a great deal
of consultation took place especially with the Technologie-Region K.E.R.N. e.V.

In collaboration with the state planning authority, the association provided input for updating the regional
plan in the form of a study on the basis and aims of development for the K.E.R.N. region. The findings of this
study were incorporated directly in the regional plan.

HINTS AND LINKS

http://landesregierung.schleswig-holstein.de
Regionalplan fiir den Planungsraum Ill - Technologie-Region K.E.R.N. (Fortschreibung 2000)
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5.2.3. Regional Spatial Structure Programme Central Mecklenburg/Rostock
PLANNING LEVEL TYPE OF PLAN

State parliament

Regional
spatial

Constitiutional Structure structure
program-

! — —_— ' me
Legislature Executive Judiciary

and Governance

ederal nt
(Bundesprésident

FACTS

Legal basis

« Federal Spatial Planning Act (ROG) as promulgated on April 28th, 1993 (BGBI. |, 630), amended by statute
on December 27th, 1993 (BGBI. |, 2378);

« Mecklenburg-West Pomeranian State Spatial Planning Act (GVO BI. M-V, 242ff) of March 31st, 1992, Sec-
tions 4,8 and 9;

- State Ordinance on the “First Mecklenburg-West Pomeranian State Spatial Structure Programme” of July
16th, 1993;

- Decision of the Central Mecklenburg/Rostock Regional Planning Association (RPMM 5/92 of Decem-
ber 7th, 1992).

Competences
« Under Section 9 of the MV State Planning Act (LPIG), the preparation, amendment, and repeal of the Re-
gional Spatial Structure Programme is the responsibility of the regional planning associations.
Binding force
- State ordinance with binding effect on all public authorities and public planning agencies.

Tasks and contents

« The first partial update, in force since 1994, substantially amends and develops the programme.

« Itshows localities in the regions classified by degree of centrality (high-order centre, middle-order centre,
low-order centre, rural central place), the Rostock urban region, regional settlement axes, green breaks,
priority and reserve areas for nature and landscape conservation and management, tourism, agriculture,
raw materials protection zones and drinking water catchment areas, and areas suitable for wind farms.

Process, duration, participation
- The spatial structure programme was put into force by the state government in October 1994,
- The first partial update of the programme came into force in February 1999.
« Multiple public-authority and public participation pursuant to Section 7 (2) and (3) of the State Planning
Act.
Duration of validity
« The programme covers a period of between 10 and 15 years.
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CHARAKTERISTICS

Location of the area

The Central Mecklenburg/Rostock Planning Region is at the centre of the four planning regions in Mecklen-
burg-West Pomerania, comprising the counties Bad Doberan and Gustrow and the Hanseatic city of Ros-
tock. The planning region includes the high-order centre Rostock, the middle-order centres Bad Doberan,
Gustrow und Teterow, and the basic centres Biitzow, Dummerstorf, Gnoien, Graal-Miiritz, Krakow am See,
Kropelin, Kihlungsborn, Laage, Neubukow, Rerik, Sanitz, Satow, Schwaan, and Tessin. The region has an area
of 3,600 square kilometres and a population of about 425,000 distributed across 128 communities (status
2006).

Initial situation

Increasing international and national competition, structural change in the East German economy, and the
growing pressure on natural resources have generated the need for environmentally sound planning in and
around settlement and economic centres. The urgently needed economic upturn is to be supported.

Particularities of the procedure and/or contents

The goals proposed in the first partial update of the programme have emerged from comprehensive ex-
ternal expert reports and intensive consultations, discussions, screenings, and weighing processes in the
competent bodes of the regional planning association.

The Central Mecklenburg/Rostock Regional Spatial Structure Programme is currently being revised. The new
programme, to be termed Regional Development Programme, is likely to come into force in 2008.

HINTS AND LINKS

www.rpv-mmr.de/Publikationen.7.0.html
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5.2.4. State Spatial Development Programme Mecklenburg-Vorpommern

PLANNING LEVEL TYPE OF PLAN

State Diet State spatial development programme

Constitiutional Structure
and Governance

L 1 T gy 1 1 | 1 I U
Legislature Executive Judiciary

Local

The flate

deral President
(Bundesprésident

FACTS

Legal basis

« Federal Spatial Planning Act (ROG) as amended on July 20th, 2004
« Mecklenburg-West Pomeranian State Spatial Planning Act (LPIG) as amended on May 5th, 1998

Competences

« The states establish the legal basis for spatial planning in their territory (state spatial planning) pursuant
to Section 6 of the Federal Spatial Planning Act. According to Section 7 of the State Spatial Planning Act,
the Mecklenburg-West Pomeranian State Spatial Development Programme is the responsibility of the
highest state planning authority.

Binding force

« State government ordinance binding on planning bodies. The programme also constitutes a model ad-
dressing all public and private institutions, private initiatives, and calling for civic engagement.

Tasks and contents

+ The State Spatial Development Programme is a cross-sectional and interdisciplinary, area-related frame-
work plan for the sustainable development of the state of Mecklenburg-West Pomerania.

« Entrenchment of the guideline of spatial planning in twelve state development guidelines that set pri-
orities. They are in the nature of guiding principles of spatial planning and are superordinate standards
to be applied along with the principles under Section 2 of the Federal Spatial Planning Act and Section 2
of the State Planning Act.

« Binding programme provisions on overall development of the territory, settlement development, open
space development, infrastructure development, and spatial planning in coastal waters.

Process, duration, participation
« Multiple public-authority and public participation pursuant to Section 7 (2) and (3) of the State Planning
Act.
« The ordinance came into force in May 2005. Thereupon the State Ordinance on the First Mecklenburg-
West Pomeranian State Spatial Planning Programme of July 16th, 1993 became inoperative.
Duration of validity
« The programme covers the period up to 2020.
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CHARAKTERISTICS

Location of the area

The state of Mecklenburg-West Pomerania was formed in 1990 from the GDR districts Neubrandenburg,
Rostock, and Schwerin. Since June 12th, 1994 it has been composed of six county-free cities and twelve
counties with a total of 989 municipalities. The capital is Schwerin, and the state covers 23,174 square kilo-
metres, 6.5 % of the total territory of Germany.

Initial situation

The general conditions for development of the state have changed considerably since the First State Spa-
tial Planning Programme came into force. Growing links and interdependencies in the Baltic region, due
especially to eastward enlargement of the European Union, require new spatial planning approaches to
cooperation; the strong decline in the population has been taken into account in the new programme with
respect to the central place system and goals for rural areas; there has also been considerable outmigration
from cities and towns to surrounding areas.

Particularities of the procedure and/or contents

The new legal basis has produced two new procedural elements. Preparation of the new programme was
accompanied by environmental assessment, and for the first time, not only public authorities but also the
general public were able to participate in the preparation procedure.

The area covered by the state development plan was extended to include coastal waters (12 nautical mile
zone) to provide early conflict management between the demands of new technologies (off-shore wind
farms), the territorial requirements of tourism and nature conservation, sand and gravel extraction, and tra-
ditional interests like navigation, fisheries, and defence.

HINTS AND LINKS

www.am.mv-regierung.de/frame_public.htm
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5.2.5. Guiding principle for spatial planning
PLANNING LEVEL TYPE OF PLAN
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FACTS

Legal basis

« Federal Spatial Planning Act (ROG) of August 8th, 1997 (BGBI.12081), amended by Article 2b of the Act of
June 25th, 2005 (BGBI. | 1746).

Competences

« Under Section 18 (1) of the Federal Spatial Planning Act (ROG), it is the task of federal spatial planning
in collaboration with the states to work towards implementing the principles of spatial planning and to
elaborate guiding principles for the spatial development the national territory.

Binding force

- Federal ordinance; the goals and principles of spatial planning are to be observed and taken into ac-
count by public agencies in spatially significant planning and measures.

Tasks and contents

+ Guiding principles propose basic patterns and principles for spatial structure, taking due account of
changing spatial conditions. They accordingly determine no planning arrangements.

« The guiding principles formulated include “securing the provision of essential public services,”“growth
and innovation,” and “conserving resources, developing cultural landscapes.” They describe the priority
tasks of spatial planning for the coming years and act as a bridge between area-related policy goals,
binding designations in spatial structure plans, and specific projects at the realisation level.

Process, duration, participation

« In 2003, the then Ministry of Transport, Building and Housing decided to elaborate a basis for new guid-
ing principles for spatial planning.

+ Three workshops and an expert survey between December 2004 and June 2005.

- Conference on“New Guiding Principles for Spatial Development” on September 12th, 2005 in Bonn.

- Decision to prepare the “Guiding Principles and Strategies for Spatial Development in Germany”in April
2005 by the Conference of Ministers of Spatial Planning (MKRO).

+ Adoption of the new guiding principles by the MKRO on June 06th, 2006.

Duration of validity
« Guiding principles and strategies apply for an extensive and indeterminate period.
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CHARAKTERISTICS

Location of the area

Over and above the guiding ideas and principles provided by the Federal Spatial Planning Act, the guiding
principles set out the objectives and strategies shared by the federal and state governments with regard to
future spatial development. But they also explicitly emphasise the special situation and backlog require-
ments prevailing in the new states of East Germany.

Initial situation

Since adoption of the Spatial Planning Policy Guidelines in 1992, the general conditions for spatial planning
policy have changed and developed. This finds expression in a series of major reform debates in Germany
prompted by fundamental changes in the economy and society: globalisation, the transformation of gov-
ernment and political control, and demographic change.

Particularities of the procedure and/or contents

One of the main tasks of spatial development policy is to ensure socially acceptable and just standards in the
provision of essential public services. This is particularly necessary in regions with a strongly ageing popula-
tion and in sparsely settled areas with a declining population.

The guiding principle underpins the reorientation of spatial planning strategies, standards, and tools to en-
sure equivalent living conditions for the future in all parts of Germany. Two strategic approaches need to be
pursued: review of the demand for equivalent living conditions and (re)definition of minimum standards in
services and accessibility, as well as continued pursuit of approaches already being tested for flexible devel-
opment of the central place concept.

HINTS AND LINKS

www.bbr.bund.de/cln_005/nn_22550/DE/ForschenBeraten/Raumordnung/RaumentwicklungDeutsch-
land/LeitbilderKonzepte/LeitbilderAllgemein/LeitbilderAllgemein.html
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5.3. Practical examples of Informal Planning
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5.3.1. Master Plan HafenCity, Hamburg
PLANNING LEVEL TYPE OF PLAN

Masterplan

Municipality

Constitiutional Structure
and Governance

Local
Government

‘Strukturkonzept

HafenCity

FACTS

Legal basis

- There is no statutory basis for the master plan, since it is a informal plan. In accordance with Section 1 (6)
eleven of the Federal Building Code (BauGB), however, urban land-use planning must nevertheless take
itinto account.

Competences

« The Senate and the Biirgerschaft (Hamburg state parliament) have adopted the objectives and struc-
tural concept of the master plan as a basis for development.

Binding force
« The informal planning instrument of the master plan is binding on public authorities.

Tasks and contents

+ Extension of the city centre / conversion measure.

« Enhancement of the attractiveness of the city centre as a residential location.

« Improvement of locational potential, especially for the new media and the digital economy.

« Enhancement of the metropolitan function by exploiting specific locational qualities: international frame
of reference, port and waterside setting, transport and communications perspective.

« Development of the area is to produce a dense physical structure with an average FSI of 2.5.

+ Phased development of sub-areas, with development proceeding from West to East, forming a centre
around Magdeburger Hafen.

- Utilisation of water areas: construction of the cruise terminal on Strandkai, construction of marinas in the
Grasbrookhafen and Baakenhafen, traditional ship harbour in Sandtorhafen.

Process, duration, participatio/n

- First public presentation of the “HafenCity” vision by the former mayor of Hamburg, and decision by the
Hamburg Birgerschaft on development of the HafenCity in 1997.

- Adoption of the master plan conception by the Senate Commission for Urban Development, Environ-
ment, Economics, and Transport in December 1998.

+ Urban design competition in summer/autumn 1998

- Biirgerschaft decision on the structural concept and objectives of the HafenCity master plan in 2/2000.

Duration of validity
« The master plan sets out the long-term urban planning and development aims for Hamburg.
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DEATAILS OF THE PLAN
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CHARAKTERISTICS

Location of the area

The western parts of the 155 ha planning area border on the Speicherstadt and thus on the Hamburg city
centre. To the East it borders on the central market, from which it is separated by the Oberhafen. The entire
area is situated north of the Norderelbe, being bound on the West by the Kaiserhoft and on the East by the
Oberhafen Canal.

Initial situation

In accordance with a 1997 decision of the Hamburg Birgerschaft, inner-city dockside areas are to be con-
verted to extend Hamburg’s city centre. The HafenCity project is due for completion in 2025.
Particularities of the procedure and/or contents

The master plan is a flexible concept that can be updated, and which is to be refined and particularised in
the course of the planning and development process. It includes written objectives, a structural concept
in plan form, a plan on the development concept and thematic plans on uses, transport, flood control and
open spaces, as well as textual explanations. It also deals with the phased development of the area.

The master plan is the outcome of an interdisciplinary idea-generation process drawing on both the results
of an international urban design competition, a public planning dialogue, and political decisions.

HINTS AND LINKS

GHS Gesellschaft fiir Hafen- und Standortentwicklung mbH (2000): HafenCity Hamburg — Der Masterplan
www.hafenCity.com
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5.3.2. Further Development of the Cultural Forum, Berlin
PLANNING LEVEL TYPE OF PLAN

Concept Plan

Municipality

Constitiutional Structure
and Governance

Local
Government

FACTS

Legal basis

« ActImplementing the Federal Building Code (AGBauGB) as amended on November 7th, 1999 (BFBI. 578);
the Cultural Forum is an area of outstanding importance in urban policy. It was the intention of the Sen-
ate to establish the special importance of the site in accordance with Section 9 of the Act Implementing
the Federal Building Code to provide legitimation for key elements and measures and in parliamentary
and public discussion.

Competences

« After approval by the Council of Mayors, responsibility, also for ensuing binding urban land-use plan-
ning, passed to the Berlin Senate and House of Representatives.

Binding force
« Senate decision of 2004 on the further development of the Cultural Forum. This decision was not an
“implementation regulation”but an invitation to discussion, to constructive debate on the further devel-
opment of the Cultural Forum. It therefore called for a broad public discourse in the city on the develop-
ment of the forum.

Tasks and contents

« For the further development of the Cultural Forum demanded by the Berlin House of Representa-tives,
the plan laid down certain key aims: continued development of the Cultural Forum on the basis of Scha-
roun’s 1964 “urban landscape” concept; creation of a framework of public spaces for the existing high-
quality institutions and architecture; provision of a worthy setting for four architectural monuments;
extensions to upgrade the three differently designed public spaces; preservation of sight lines between
the New National Gallery and the Philharmonic Hall; pedestrian links with the Tiergarten and Potsdamer
Platz.

Process, duration, participation
- Five public architecture debates together with the House of Representatives (June 2004 to March 2005).
« Exhibition from June 14th, 2004 to end of October 2004.
« Internet“Cultural Forum Online Dialogue.”
+ Planning workshop with all the groups involved (June 2004 to January 2005). The outcome was a draft
master plan.
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Aerial photo with montage

Aerial photo (view from north)

CHARAKTERISTICS

Location of the area

The Berlin Cultural Forum is located between the Landwehr Canal and Potsdamer Platz in the Tiergarten
subdistrict of Berlin-Mitte, and is crossed by Potsdamer Stral3e. The architectural monuments include the
Philharmonic Hall, the New National Gallery, the State Library, and St. Matthew’s Church. The area is about
23 hain size.

Initial situation

On December 12th, 2002, the Senate was called upon by the House of Representatives to submit a concept
for the continued development of the Cultural Forum on the basis of the decisions of the House and Hans
Scharoun’s development vision.

Particularities of the procedure and/or contents

The further development of the project initiated in 1964 by Hans Scharoun has gone through many stages
with several competitions, whose results were partially put into effect and just as often abandoned; the
general setting has changed owing to abandonment of plans for a western ring road (1984), the fall of the
Wall, and, finally, the redevelopment of Potsdamer Platz and Leipziger Platz behind the incomplete cultural
forum.

The Senate’s decision on further development proposed and implemented a broad public discourse in the
city in the form of architecture debates, workshops, exhibitions, and Internet forums. After conclusion of the
public dialogue, a master plan was produced and submitted to the Senate and House of Representatives for
consideration.

HINTS AND LINKS

www.stadtentwicklung.berlin.de/planen/staedtebau-projekte/kulturforum/index.shtml
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5.3.3. Youth Project JaGal (Blinds-Gallery)

PLANNING LEVEL TYPE OF PLAN
Municipality

Locational Plan

Constitiutional Structure
and Governance

e LAGEPLAN

@ HEDENREICH Danciger Strae 17

@ KTMGTS SHOP Da

© STADTGESTALTEN Schliemannstraie

© PRENZLPANTHER Schle

Local
Government

© FAHRRAD GARAGE Schliemannstrafie 4.
@ EsSBAR Stargarder Strafte 60

@ Z00-FACHHANDLUNG Dunckerstrate 12
© FLOAT BERLIN Dunckerstrafie 12

€ SPIELPLATZ Hiddenseer StraRe

@ KATALKA Raumerstrae 21

@ LOGO WERK SredzkistraBe 19

FACTS

Legal basis

- Basic Law for the Federal Republic of Germany of May 23rd, 1949 (BGBI. 1), last amended by statute on
August 28th, 2006 (BGBI. 1 2034).

- Administrative Agreement on the granting of financial aid by the federation to the states under Artic-
le 104a (4) of the Basic Law to promote urban development measures (VV-Stadtebauférderung 2004) of
June 21st, 2004/August 26th, 2004.

Competences

« The Senate Department of Urban Development approved the project in early 2005. It was initiated and
carried out by the Helmholtzplatz neighbourhood management.

Binding force

« Projects under the joint federal/state government programme “Socially Integrative City” can be binding
on aid recipients for up to ten years.

Tasks and contents

« The Blinds Gallery youth project procured surfaces in public spaces (blinds/building facades) for young
sprayers, which were made available by property owners and business people for individual treatment.

« The multifaceted project attained a wide range of goals: upgrading of public space and visual quality of
the area, an innovative approach to preventing illegal graffiti, encouraging identification by young peo-
ple with the neighbourhood and a sense of responsibility for their art, and supporting a communication
process between various groups of people.

Process, duration, participation

+ Approval by the Senate in January 2005.

- Round of discussions with graffiti artists, business people, youth facilities, prevention commission-ers,
and the police operational group Graffiti in Berlin (GIB).

« Public participation and information through a sprayer event“Spriihlings-Fest” (June 2005).

« Duration of validity

+ The project was completed in mid-2006 and is seeking establishment on a permanent basis.

134



Part II — Planning System: Fact Sheets

DETAILS

(0 A

(pictures: Ellen DaB3er)

CHARAKTERISTICS

Location of the area

The neighbourhood management area Helmholtzplatz is located in the Prenzlauer Berg subdistrict of Ber-
lin-Pankow, and is bounded by Danziger Stra8e, Schénhauser Allee, Wichertstral3e and Prenzlauer Allee. The
neighbourhood is 84 ha in size and has a population of 20,000.

Initial situation

For some years now, the neighbourhood has been attracting young households. This residential area, and
particularly rehabilitated housing stock, has suffered increasing facade defacement through graffiti and
tags.

Particularities of the procedure and/or contents

The blinds and facades painted in the course of the project were interlinked by the “Blinds Gallery Path”. A
booklet explains the individual works and presents the participating businesses and the graffiti artists. The
project brochure is intended mainly for visitors and tourists. The project offers those involved a publicity
platform using a range of media, including a film documentation. A total of nine blind and facade pictures
were created, distributed throughout the neighbourhood. Young people from the neighbourhood have
been successfully activated, entering into active communication with various groups of people. The project
has also succeeded in upgrading public space, and appreciation of these works of art has proved an inex-
pensive preventive measure against facade defacement.

HINTS AND LINKS

www.jagal.de
S.T.E.R.N. GmbH (2006): Jugendprojekt JaGal, Enddokumentation, Berlin
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5.4. Practical examples of formal planning processes
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5.4.1. Preparatory land-use plan

PREPARATORY LAND-USE PLANNING -
PREPARATORY LAND-USE PLAN

The objective of urban land-use planning is to secure sustainable urban development in keeping with so-
cial, economic, and environmental demands in trust for coming generations, and to ensure socially equita-
ble use of land for the general good of the community. The preparatory land-use plan (PLUP) outlines for the
overall territory of the municipality the uses to which land is to be put to meet the expected needs of the

municipality (Building Code Section 5).

PROCEDURE

|:| Municipality / planners

[ Public

- Public agencies, neighbour-
ing communities

v \

PLUP prep. decision

Stocktaking
Situational analysis
Goals/alternatives

Preliminary draft plan

Consideration
of interests

Draft plan

Approval and public

\ A 4

display decision

Public display Sec. 3 (2)

Repetition if necessary

Processing sugges-
tions, weighing alterna-
tives
Sec. 1 (6)

imi

Planning approval
decision

Approval of PLUP Sec. 6 (1)

Repetition if necessary
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FACTS

Legal Basis

« Federal Building Code (BauGB)
- Land Utilisation Ordinance (BauNVO)

Decision on preparation of the preparatory land-use plan

The municipality takes the decision to prepare a preparatory land-use plan (PLUP). This decision is publicly
announced. The spatial planning authority is notified of the decision and requested for a statement of its
views.

Early public participation

The preliminary draft of the plan is made available for public discussion. Public meetings are held and the
plan is put on public display with an explanatory memorandum for a period of one month. The dates for
these events are announced in advance. At the same time, public authorities and other public agencies are
involved in the process.

Decision on public display of the draft plan

Suggestions received in the course of early participation proceedings are examined and the draft plan is
prepared. The planning committee decides on how to take suggestions into account, approves the draft
plan, and decides on public display.

Public display

Public display proceeds in a similar manner to early participation. During the display period, anyone is en-
titled to make suggestions or observations, and public authorities and other public agencies state their
views.

Examination of suggestions

Suggestions from the public made in due time (within the period of public display) and the views stated by
public authorities and other public agencies are examined and weighed against all other public and private
interests. A draft resolution is prepared on how to deal with them (outcome of the weighing process). If the
planis altered or amended as a result of suggestions, it is once again put on public display.

Decision

The municipality submits a draft resolution on what account is to be taken of suggestions from the public
and the comments made by public authorities and agencies. It decides on the weighing of interests and on
the plan (planning approval decision). The public, public authorities and agencies are then notified about
how their suggestions have been taken into account.

Approval

The preparatory land-use plan requires the approval of the superior administrative authority. The authority
may impose conditions or except parts of the plan from approval.

Publication

Public notice is given of approval in the manner customary within the municipality. The preparatory land-
use plan becomes effective from the date of public notice. Everyone can inspect it and obtain information
about its content. Remarks on the described plan preparation procedure (procedural steps, dates) are to be
entered in the operative preparatory land-use plan.

HINTS AND LINKS

Federal Building Code (BauGB) as amended on September 23rd, 2004
Schmidt-Eichstaedt, G. (1998): Stadtebaurecht, Einfiihrung und Handbuch; Stuttgart/Berlin/Cologne
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5.4.2. Binding land-use plan

BINDING LAND-USE PLANNING -
BINDING LAND-USE PLAN

The objective of urban land-use planning is to secure sustainable urban development in keeping with so-
cial, economic, and environmental demands in trust for coming generations, and to ensure socially equi-
table use of land for the general good of the community. The binding land-use plan (BLP) sets out binding
stipulations for urban structures (Federal Building Code, Section 8 (1)) for parts of the municipal territory
(Federal Building Code, Section 9 (7)).

PROCEDURE

|:| Municipality / planners
[ Public LDP prep. decision

Il Public agencies |

Stocktaking
Situational analysis
Goals/alternatives

Preliminary draft plan

Consideration
of interests

Draft plan

Approval and public
display decision

Public display Sec. 3 (2)

vy

| |PUb|iC agency participation| | Earlv public particioation |

Repetition if necessary |
Processing sugges-

tions, weighing alter-
natives, Sec. 1 (6)

Public disolav

Adoption of bye-law
Sec. 10 (1)

Approval by superior administrative authority for LDPs not based on PLUP
Sec. 10 (2)
]

Repetition if necessary |

Comina into force

Signing of plan into law

140



Part II — Planning System: Fact Sheets

FACTS

Legal basis

« Federal Building Code (BauGB)
- Land Utilisation Ordinance (BauNVO)

Decision on preparation of the binding land-use plan

Preparation of a binding land-use plan is decided by the municipality. The decision is publicly announced.
Binding land-use plans are developed on the basis of the preparatory land-use plan (PLUP). A preparatory
plan is not required where a BLP is sufficient to organise urban development.

Early participation

The preliminary draft of the plan is made available for public discussion. Information on this draft is pro-vid-
ed verbally (e.g. at a public information evening) or in written form (e.g. by information leaflet), the public
being invited to express their opinions and discuss the issue. The dates for such events are an-nounced in
advance. At the same time, public authorities and other public agencies are approached to provide informa-
tion on planning and set the investigative framework for the environmental report.

Decision on public display of the draft plan

Suggestions received in the course of early participation proceedings are examined and the draft plan is
prepared. The planning committee decides on how to take suggestions into account, approves the draft
plan, and decides on public display.

Public display
Public display proceeds in a similar manner to early participation. During the display period of one month,
anyone is entitled to make suggestions or observations, and public authorities and other public agencies
state their views.

Examination of suggestions

Suggestions from the public made in due time (within the period of public display) and the views stated by
public authorities and other public agencies are examined and weighed against all other public and private
interests. A draft resolution is prepared on how to deal with them (outcome of the weighing process). If the
planis altered or amended as a result of suggestions, it is once again put on public display.

Decision

The municipality submits a draft resolution on what account is to be taken of suggestions from the public
and the comments made by public authorities and agencies. It decides on the weighing of interests and the
plan in the form of a bye-law. The public, public authorities and agencies are then notified about how their
suggestions have been taken into account.

Approval

The binding land-use plan has to be approved by the higher administrative authority if it has not been de-
veloped on the basis of the preparatory land-use plan (PLUP).

Publication

The bye-law on the binding land-use plan is published in the manner customary in the municipality. The
binding land-use plan enters into force upon promulgation. Everyone can inspect it and obtain information
about its content. Appended to the plan is a comprehensive explanatory memorandum providing informa-
tion about how environmental interests and the results of public and public-authority participation have
been taken into account.

HINTS AND LINKS

Federal Building Code (BauGB) as amended on September 23rd, 2004
Schmidt-Eichstaedt, G. (1998): Stadtebaurecht, Einfiihrung und Handbuch; Stuttgart/Berlin/Cologne
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5.5. Practical examples of informal planning processes
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5.5.1. Framework development plan

INFORMAL - FRAMEWORK DEVELOPMENT PLANNING

The term framework development planning covers all “informal” development planning by the local author-
ity, planning recommendations for the urban structure and design of the entire municipal territory or parts
and aspects thereof The framework development plan comes in scale between the preparatory land-use
plan and the binding land-use plan. It is used particularly in core areas or as a tool in urban district develop-
ment. It formulates specific development objectives for the ensuing binding land-use plans.

DIFFERENCES FROM STATUTORY URBAN LAND-USE PLANNING

Shorter time horizon: owing to the shorter time horizon (three to ten years) framework development
plans can be adapted at short notice to local development needs.

No legally binding effect: although framework development plans merely provide guidance for local
council decisions, they do gain a certain binding effect through being adopted by the local council.

No procedural rules: the lack of binding procedural arrangements offers the advantage that procedure,
participation and planning contents can be adapted quite specifically to the planning task in hand.

Free definition of the planning area: the planning area can be adapted precisely to meet the require-
ments of the planning problem.

Variety of possible planning themes: the municipality has a free choice of planning themes.

Free choice of representation: the municipality can decide freely on how to present planning and can
thus develop modes of presentation easily accessible to the public.

Control of input: depending on urgency, finance, and human resources, the mode of handling the task
can be freely chosen.

Planning scale: the planning scale can be flexibly chosen and changed or supplemented as work pro-
ceeds.

PROCEDURE

Phase 1: Decision Phase 2: Analysis

Specifying criteria

Clarifying the

Assembling the

issues

)

planning materials

Result:
concepts,
programmes,
plans,
documentation

Alternative
proposals

for exclusion and
weighing
alternatives

Participation of residents/experts
dialogue, discussions, workshops

Rough estimate,
points for
clarification

Stock taking

Formulating Situational analysis:
Planning objectives / strengths /
i guidelines weaknesses
recommendations

[ Phase 4: Measures J 0 Phase 3: Fine analysis J
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FACTS

Legal basis

The framework development plan has no binding legal effect, but where the municipality commits itself,
such a plan can, in combination with other instruments, become an effective tool, especially in assessing
building projects without a binding land-use plan.

Clarifying the issues

As with all spatial planning, framework planning begins by defining the problem. As work proceeds, the
issues are generally refined, new questions arise, which may require broader examination.

Taking stock

An important step in the process is to collect the material available. It includes maps and plans, statistics,
lists of protected monuments, protection area ordinances, past local council decisions, projects of utili-
ties and important applications and outline applications for building permission relating to the planning
area. This material must generally be supplemented by thorough on-site inspection. This should take
close account of the planning issues on hand.

Analysing the situation

Definition of the initial situation and assessment of the available material permits evaluation of the cur-
rent position in the planning area. Locational qualities and development opportunities, spatial and sub-
stantive priorities emerge. It becomes clear where planning intervention is needed if development op-
portunities are to be optimally exploited and deficiencies remedied.

Formulating objectives/guidelines

As soon as the existing situation can be appraised with some certainty, it is generally useful to formulate
and discuss objectives and guidelines for realising the proposed measures. Since this is the stage when
the course is set for framework planning, far-reaching discussion involving the general public is advis-
able.

Proposals for alternative solutions

There is often more than one way to solve a planning problem, and it is not always clear from the outset
which possibility is the best. In such cases, framework planning should work out alternatives and enu-
merate their advantages and disadvantages. This produces a broader and more committed discussion
than if a purportedly “best” solution has already been decided on.

Planning recommendations

In any case, the outcome of framework planning is planning proposals and planning recommendations.
They can be presented in a variety of forms. Proposals on the future distribution of land use, on priority
measures, or the design of particular areas where far-reaching changes are envisaged can best be pre-
sented in the form of maps and plans.

Recommendations on procedures for implementing the proposed measures, on the necessary adminis-
trative activities and local council decisions, on obtaining funding, and on the timing and sequencing of
measures are better put in writing, for instance, in the form of an action programme.

HINTS AND LINKS

Technical University Berlin, Institute for Urban and Regional Planning, material on lecture course “Land use

and development planning,” winter term 2002/2003
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5.5.2. Framework planning

INFORMAL - FRAMEWORK DEVELOPMENT PLANNING

The term framework development planning covers all “informal” development planning by the local author-
ity, planning recommendations for the urban structure and design of the entire municipal territory or parts
and aspects thereof The framework development plan comes in scale between the preparatory land-use
plan and the binding land-use plan. It is used particularly in core areas or as a tool in urban district develop-
ment. It formulates specific development objectives for the ensuing local development plans.

PROCEDURE

Example: Siting Analysis for Large-Scale Furniture Retailing in Hamburg
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q arification of issues
anaIVSIS Assembly of planning
materials with ArvView
Specification of criteria
for exclusion and
weighing alternatives
Identification of noss. locations » 53 Summary
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FACTS

Legal Basis

The framework development plan has no binding legal effect, but where the municipality commits itself,
such a plan can, in combination with other instruments, become an effective tool, especially in assessing
building projects without a binding land-use plan.

Clarifying the Issues

As with all spatial planning, framework planning begins by defining the problem. As work proceeds, the
issues are generally refined, new questions arise, which may require broader examination.

Taking Stock

An important step in the process is to collect the material available. It includes maps and plans, statistics,
lists of protected monuments, protection area ordinances, past local council decisions, projects of utili-
ties and important applications and outline applications for building permission relating to the planning
area. This material must generally be supplemented by thorough on-site inspection. This should take
close account of the planning issues on hand.

Analysing the situation

Definition of the initial situation and assessment of the available material permits evaluation of the cur-
rent position in the planning area. Locational qualities and development opportunities, spatial and sub-
stantive priorities emerge. It becomes clear where planning intervention is needed if development op-
portunities are to be optimally exploited and deficiencies reduced.

Formulating objectives/guidelines

As soon as the existing situation can be appraised with some certainty, it is generally useful to formulate
and discuss objectives and guidelines for realising the proposed measures. Since this is the stage when
the course is set for framework planning, far-reaching discussion involving the general public is advis-
able.

Proposals for alternative solutions

There is often more than one way to solve a planning problem, nor is it always clear from the outset which
possibility is the best. In such cases, framework planning should work out alternatives and enumerate
their advantages and disadvantages. This produces a broader and more committed discussion than if a
purportedly “best” solution has already been decided on.

Planning recommendations

In any case, the outcome of framework planning is planning proposals and planning recommendations.
They can be presented in a variety of forms. Proposals on the future distribution of land use, on priority
measures, or the design of particular areas where far-reaching changes are envisaged can best be pre-
sented in the form of maps and plans.

Recommendations on procedures for implementing the proposed measures, on the necessary adminis-
trative activities and local council decisions, on obtaining funding, and on the timing and sequencing of
measures are better put in writing, for instance, in the form of an action programme.

HINTS AND LINKS

Technical University Berlin, Institute for Urban and Regional Planning, material on lecture course “Land use

and development planning,” winter term 2002/2003
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5.5.3. Framework development plan

INFORMAL PROCEDURES - COMPETETIONS

Competitions are intended to develop good solutions for the given task by offering alternative proposals
that do equal justice to the varying requirements, especially in design, cost effectiveness, functionality, ener-
gy efficiency, and the environment. Apart from producing solutions to set problems, a competition may also
pursue the goal of promoting the quality of planning, construction, and design in general or for a particular
field.

TYPES OF COMPETETIONS

\ Contract award/project realisation
Only in the case of project competitions

iy
Juy

N
L

PROCEDURE
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FACTS

Legal Basis

The Federal Chamber of Architects has issued organisational guidelines for this informal procedure, the
“Principles and Guidelines for Competitions in the Fields of Spatial Planning, Urban Development and
Building” (GRW 1995). They are adopted by the states as is or in amended form as binding rules.

Preparing competitions
The first task is to formulate the planning objective and draw up the competition brief It must also be
decided what type of competition is to be used. Once the brief has been drafted, it must be coordinated

with those involved in the procedure. The preparatory phase includes appointing the jury, including rep-
resentatives of all relevant disciplines, specialists, and other advisors.

Competition announcement

Part A of the competition materials lays down conditions, such as entry qualifications and area of admis-
sion, jury, prize money, and contract commitment. Part B sets out the competition brief An important
stage is preliminary discussion among the judging panel to give the finishing touches to the competition
invitation. The resulting document is the basis for registration of the competition. Promoters can be from
either the public or private sector.

Contestants’ procedure

Contestants are given a set period for producing their entry. To clarify any open points with regard to the
competition brief, entrants can be given an opportunity within this period, but no later than completion
of the first third of this phase, to submit queries or participate in a joint colloquium.

Preliminary assessment

Prior to the meeting of the jury, a preliminary examination is made of competition entries and of how the
required data and facts have been handled. The prime concern is to determine whether formal competi-
tion requirements have been met. The assessment panel prepares a report for submission to the jury.

Meeting of the jury

With the advice of the assessment panel and experts, the jury decides independently on the anonymous
competition entries. Entries are assessed and ranked, prizes and mentions are discussed, and a recom-
mendation is made to the promoter. The meeting generally lasts one to two days and is held behind
closed doors to obviate any extraneous influence.

Exhibition/prize awards

The exhibition of competition entries takes place no later than one month after awarding of the prizes,
permitting public access to all entries for at least a week.

Contract award/project realisation

A contract is awarded only in the case of project competitions. Project competitions are organised when
an optimum solution is sought for a problem. A key element in the “contract” between promoter and con-
testant is the so-called “contract commitment,”in other words, the promoter promises to commission one
of the prize winners with the planning of the project should it be realised.

HINTS AND LINKS

www.ak-berlin.de/publicity/ak/internet.nsf/tindex/de_wettbewerbe.htm
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II1. Glossary

Part III — Glossary

Note: Some of the following glossary items are quoted (marked with an =) or a part of them
is quoted (marked with an G») from the existing bilingual handbooks of planning terms
edited by Akademie fiir Raumforschung und Landesplanung. For details refer the source

information of the term.

1. List of English Glossary Items

A

Adaption and Planning Order

Ad hoc/Special Purpose Association
(of local authorities)

Administrative Agreement
Administrative Regulations
Advisory Council on Spatial Planning

Agglomeration, Conurbation,
Metropolitan Area

Agricultural Structure Development Plan
Assignment of Functions (in spatial planning)

Association of Cities and Surrounding
Regions

Associations of Local Authorities

Axis

Binding Land-Use Plan

Biosphere Reserve

Building Lines

Building Permission

Building Permission Authorities

Building Regulations, Building Control Law
Building Stock Development

Building Use Category

Bye-Law

Cc

Cadastral Register of Building Land
Catchment Area
Central-Place System

159

159
159
160
160

160
161
161

162
162
163

163
164
165
165
165
165
166
167
167

168
169
170

City Network

City State

City, Town

Cluster, Spatial

Community Transport Financing Act
Comprehensive Planning

Conference of Ministers for Spatial Planning
Conservation of Historic Monuments
Contaminated Sites

Conurbation

Convention on Spatial Planning
Cooperative Preparatory Land-Use Plan
County

County-Free City

Cross-Border Spatial Planning

Cultural Landscape

D

Decentralised Concentration

Density of Built Use

Derelict Land, Vacant Site, Brownfield Site
Development Programme

Disparities, Spatial

District, District Administration

District (municipal/urban)

Duty to Provide Information and Duty to
Participation

E

Eco-Audit

Economic Development Aid
Elements of Spatial Planning
Endogenous Development Potential

170
171
171
172
173
173
174
174
175
175
175
176
176
177
177
177

178
178
179
180
181
182
181

182

182
183
184
184

151



B COMMIN - The Planning System and Planning Terms in Germany

Environmental Impact Assessment EIA

Environmental Policy
Environmental Quality Standard
Environmental Quality Target
Environmental Report
Environmental Risk Analysis
Equivalence of Living Conditions

Evaluation, Audit

Expropriation and Compensation of Expropriation

F

Federal and State Sectoral Planning Legislation

Federal Building Code

Federal Highways Act

Federal Nature Conservation Act
Federal Planning Authorities
Federal Soil Protection Act
Federal Spatial Planning

Federal Spatial Planning Act
Federal Transport Infrastructure Plan
Federation, Federal Government
Fiscal Equalisation

Framework Development Plan

Freight Centre and Logistics Centre

G

General Right of Pre-Emption
General Transprot Plan

German Industrial Standards (DIN)
Goals of Spatial Planning

Green Belt and Green Break/Divide

Green Structures Policy and Green Structures Plan

Guideline of Spatial Planning
Guideline Value

Guiding Principles for Spatial Development

H

Habitat Network System
Heritage Management

Impact Mitigation Charge
Impact Mitigation Regulation

Informal Planning

152

184
185
186
186
186
186
187
188
188

189
189
190
190
190
190
191
191
192
192
192
193
193

194
194
194
194
195
195
196
196
197

198
198

198
198
199

Infrastructure
Inner Zone, Built-Up Area
Inner Zone Bye-Law

Intermunicipal Co-Operation,
Regional Co-Operation

Intermunicipal Industrial Estate

J

Joint Responsibilities
Judical Review Proceedings

Judicial Review

L

Labour-Market Region
Land Assembly

Land Law

Land Management
Land Reallocation
Land Recycling

Land Register
Land-Resource Policy

Landscape Conservation and Landscape
Conservation Support Plan

Landscape Conservation Area

Landscape Management Support Plan
Landscape Outline Plan

Landscape Plan

Landscape Planning

Landscape Programme

Land Survey Register

Land-Use Areas for General Types of Use
Land-Use Areas for Specific Types of Use
Land Utilisation Ordinance

Land Value

Law Relating to the Procurement of Planning

Services
Linear Infrastructure
Local Planning Authority
Local Planning Autonomy
Local Self-Government

Mediation

Metropolitan Area, european
Mitigation and Replacement Measures
Models for Urban Development

200
201
200

201
202

202
203
204

204
204
204
204
205
205
206
207

207
208
208
208
208
208
209
206
209
207
207
207

210
210
210
211
211

211
211
212
212



Moderation and Mediation 213
Municipality Belonging to a County 214
Municipality, Local Authority 214
Mutual Feedback Principle 215
N
National Park 215
Natural Landscape 216
Nature Conservation 216
Nature Conservation Area, Nature Reserve 217
Nature Park 218
Neighbourhood 218
Neighbourhood Association 218
Neighbourhood Management 218
o
Open Space Planning 218
Open Space Structure 219
Operator Model 219
Ordinance 219
Outer Zone, Undesignated Outlying Areas 220
P
Partial Preparatory Land-Use Plan 220
Permissible Lot Coverage 220
Plan and Programme EIA 221
Planning and Building Law 222
Planning Approval,Planning Approval Procedure 223
Planning Association 223
Planning Control, Judical 224
Planning Law, Urban Development Law 224
Planning Region 224
Planning Safeguards 224
Plan Notation Ordinance 221
Plan Preparation and Participation Procedure 221
Polluter-Pays Principle 225
Polycentric/Multicentric Spatial Structure 225
Precautionary Principle 226
Preparatory Land-Use Plan 226
Preservation Statute 227
Principles of Spatial Planning 227
Priority Area 228

Procedure for Derogation from Spatial Planning Goals
and for Amending Spatial Planning Goals 228

Project Development and Project Developer 229
Projects with Privileged Status 229
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Property, Site, Parcel, Lot, Plot 229
Protected Status 230
Protection Area 230
Provision of Local Public Infrastructure 231
Public Agencies 231
Public Authorities Participation 231
Public Building Law 232
Public Participation 232
Public Planning Agency/Authority 233
Public-Private-Partnership 233
Public Service Provision 233
Public Transport Plan 233

R

Realignment and Consolidation of Aagricultural Land

Holdings 234
Region 235
Regional Conference 236
Regional Development Strategy/ Concept 236
Regional Economic Policy 237
Regional Land Pool 237
Regional Landscape Park, Regional Park 238
Regional Marketing 238
Regional Planning 239
Regional Planning Authority 240
Regional Planning Contract 241

Regional Plan, Regional Spatial Structure Plan 238

Regional Policy (regional structural and economic

policy) 241
Regional Preparatory Land-Use Plan, Regional Zoning

Plan 241
Regional Structural Policy 241
Reserve Area/Site 241
Right of Associations to Institute Legal Action 242
Right of Pre-Emption 242
Rural Areas 243

S

Set-Back Line 243
Socially Integrative City (Programme “Districts With

Special Development Needs™) 243
Soil Conservation and Federal Soil Protection Act 244
Spatial Development 245
Spatially Planning Contract 250
Spatially Relevant Sectoral Planning 251
Spatial Monitoring 245
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Spatial (order) Category/Area Type 244 T
Spatial Planning and Spatial Development 246
Spatial Planning Clause 247  Territorial Authority 259
Spatial Planning Law 247  Tools for Securing and Implementing Spatial Planning
Spatial Planning Policy Guidelines and Framework for 259
Actio 247 Transport Planning 261
Spatial Planning Procedure 248
Spatial Planning Report 248 U
Spatial Planning Requirements 248
Spatial Structure and Settlement Structure 249  Urban and Village Renewal 266
Spatial Structure Plan 250  Urban/City Marketing and Regional Marketing 269
Specific Right of Pre-Emption 252 Urban Design Competition 262
State 252  Urban Development Concept 263
State Building Regulation 253  Urban Development Contract 263
State Development Programme, State Development Urban-Development Enforcement Orders 269
Plan 253 Urban Development Measure 264
State Spatial Planning 253 Urban Development Planning 264
State Spatial Planning Act 254 Urban Land-Use Plan 265
State Spatial Planning Advisory Board/Council 254 Urban Land-Use Planning 265
State Spatial Planning Authorities 254 Urban Redevelopment 268
State Spatial Planning Contract 255 Urban Region 267
State Spatial Planning Programme 255 Urban Rehabilitation Measure 267
Statutory Ordinance 255 Urban/Town Planning 262
Statutory Right of Pre-Emption 255 Utilities 270

Strategic Environmental Assessment SEA, Plan and
Programme Environmental Impact Assessment256

Strategic Planning 257 v
:tr;ctgral.ly WeakUA;easS 1 ;z; Valuation 270
Su' urblatzsatlcf)n, Dr atll praw 558 Verwaltungsvorschrift 160
uitable Area for e‘Ve opment‘ Village Renewal 71
Sustainability, Sustainable Spatial Development 259
w
Weighing of Interests 271
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2. List of German Glossary Items

A
Abwiigung der Belange"™’ 271
Achse* 163
Agglomeration, Ballungsraum, Verdichtungsgebiet 160
Agrarstrukturelle Entwicklungsplanung™ 161
allgemeines Vorkaufsrecht 194
Altlasten™ 175
Anpassungs- und Planungsgebot 159
Arbeitsmarktregion 204
Art der baulichen Nutzung ™’ 167
Aufstellungs- und Beteiligungsverfahren’ 221
Ausgleichsabgabe 198
Ausgleichs- und Ersatzmafinahme 212
AuBenbereich®’ 220
B
Ballungsraum 175
Bandinfrastruktur 210
Baufldche 209
Baugebiet 207
Baugenehmigung™ 165
Baugenehmigungsbehorde 165
Baugesetzbuch®’ 189
Baugrenze 243
Baulandkataster™’ 168
Bauleitplan 265
Bauleitplanung™’ 265
Baulinie 165
Baunutzungsverordnung(*) 207
Bauordnungsrecht, Bauaufsichtsrecht*’ 165
Bauplanungsrecht, Stidtebaurecht™ 224
Bebauungsplan®’ 163
Behordenbeteiligung 231
Beirat fiir Raumordnung™ 160
besonderes Vorkaufsrecht 252
Bestandsentwicklung 166
Betreibermodell 219
Biosphirenreservat™®’ 164
Biotopverbundsystem(*) 198
Bodenordnung®’ 205
Bodenrecht™® 204
Bodenschutz und Bundesbodenschutzgesetz(*) 244
Bodenwert 207
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Brachfliche

Bund*’

Bundesbehérden fiir riumliche Planung
Bundesbodenschutzgesetz(*)
Bundesfernstral3engesetz
Bundesnaturschutzgesetz
Bundesraumordnung

Bundesverkehrswegeplan

Cc

Cluster, raumliche

D

Daseinsvorsorge, 6ffentliche
Denkmalpflege
Denkmalschutz
Dezentrale Konzentration*’

179
192

190
190
190
190
191
192

172

233
198

174
178

Die Soziale Stadt (Programm ,,Stadtteile mit besonde-

rem Entwicklungsbedarf™)
DIN-Norm"*’
Disparititen, riumliche
Dorferneuerung

E

Eignungsgebiet™

Eingriffsregelung™’

endogenes Entwicklungspotential™

Enteignung und Enteignungsentschidigung™
Erfordernisse der Raumordnung(*)
Erhaltungssatzung

ErschlieBung"®’

Evaluation, Erfolgskontrolle, Wirkungsanalyse*

F

Fachplanung, raumwirksame"*’

243
194

181
271

258
198
184
188
248

227
231

188

251

Fachplanungsgesetze auf Bundes- und Landesebene ™’

189

Finanzausgleich*’
Fldachenhaushaltspolitik
Flichenmanagement ™
Flichennutzungsplan®’
Flachenrecycling
Flurbereinigung™
Forderprogramme

192

207
204

226

205
234

180
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Freiraumplanung 218
Freiraumstruktur™ 219

Funktionszuweisungen in der Raumordnung und Lan-

desplanung* 161
G

Gebietskorperschaft™’ 259
Gegenstromprinzip™ 215
Gemeinde, Kommune® 214
Gemeindeverkehrsfinanzierungsgesetz*’ 173
Gemeinsamer Flachennutzungsplan 176
Gemeinschaftsaufgaben"’ 202
Generalverkehrsplan 194
Gleichwertigkeit der Lebensbedingungen™’ 187
Grenziiberschreitende Raumordnung ™’ 177
Grundbuch* 206
Grundsiitze der Raumordnung"™’ 227
Grundstiick* 229
Griinordnung und Griinordnungsplan™ 195
Griinzug und Griinzésur™®’ 195

Giiterverkehrszentrum und Giiterverteilzentrum™ 193

Informations- und Beteiligungspflicht 182
Informelle Planung™®’ 199
Infrastruktur 200

Innenbereich, im Zusammenhang bebauter Ortsteil®
201

Innenbereichssatzung 200
Interkommunale Gewerbegebiete 202
Interkommunale Zusammenarbeit, Regionale Koope-
ration®’ 201
K
Kommunale Planungshoheit"*’ 211
Kommunale Selbstverwaltung 211
Kommunale Spitzenverbinde* 162
Kreisangehorige Stadt 214
kreisfreie Stadt 177
Kulturlandschaft™* 177
L
Land, Bundesland®’ 252
Landesbauordnung 253
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Landesentwicklungsprogramm, Landesentwicklungs-

plan*’
Landesplanerischer Vertrag
Landesplanung ™’
Landesplanungsbehorde™
Landesplanungsbeirat, Landesplanungsrat*
Landesplanungsgesetz™
Landesraumordnungsprogramm
Landkreis, Kreis*
Landliche Rdume

landschaftspflegerischer Begleitplan

253

255
253

254
254
254
255
176
243
208

Landschaftspflege und landschaftspflegerischer Be-

gleitplan™
Landschaftsplan
Landschaftsplanung®’
Landschaftsprogramm
Landschaftsrahmenplan
Landschaftsschutzgebiet™
Leitbilder der rdumlichen Entwicklung"*’
Leitbilder der Stadtentwicklung
Leitvorstellung der Raumordnung™
Liegenschaftskataster™

MaB der baulichen Nutzung"*’
Mediation

Metropolregion, européiische(*)
Ministerkonferenz fiir Raumordnung™

Moderation und Mediation*

N

Nachbarschaftsverband

Nachhaltigkeit, nachhaltige Raumentwicklung*
Nahverkehrsplan

Nationalpark®’

Naturlandschaft™®

Naturpark™

Naturschutz*’

Naturschutzgebiet™®

Normenkontrolle

Normenkontrollverfahren

0]

offentliche Planungstriiger™
Offentliches Baurecht

207

208
208

209
208
208
197

212
196
206

178

211
211

174
213

218
259

233
215

216

218
216

217
204
203

233
232



Offentlichkeitsbeteiligung ™’ 232
Oko-Audit"* 182
Okologische Risikoanalyse 186
P
Planerhaltung™®’ 224
Planfeststellung, Planfeststellungsverfahren(*) 223
Plan- und Programm-UVP 221
Planungselemente der Raumordnung und Landespla-
nung* 184
Planungskontrolle, gerichtliche 224
Planungsregion 224
Planungs- und Baurecht 222
Planungsverband*’ 223
Planzeichenverordnung"™’ 221

polyzentrische/multizentrische Raumstruktur® 225

Privilegierte Vorhaben 229
Projektentwicklung und Projektentwickler 229
Public-Private—Partnership(*) 233
Q
Quartier 218
Quartiersmanagement 218
R
Raumbeobachtung®’ 245
Raumentwicklung 245
Raumkategorie ™’ 244
Raumordnerischer Vertrag(*) 250
Raumordnung, Raumentwicklung und Raumpla-
nung ™’ 246
Raumordnungsabkommen 175
Raumordnungsbericht 248

Raumordnungsgesetz, Bundesraumordnungsgesetz(*)
191

Raumordnungsklausel ™’ 247
Raumordnungsplan®’ 250
Raumordnungspolitischer Orientierungs- und
Handlungsrahmen™’ 247
Raumordnungsrecht 247
Raumordnungsverfahren™ 248
Raumstruktur und Siedlungsstruktur(*) 249
Rechtsverordnung 255
Regierungsbezirk 182
Region 235
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Regionaler Flidchennutzungsplan
Regionaler Flidchenpool

Regionaler Landschaftspark, Regionalpark™
Regionales Entwicklungskonzept™
Regionale Strukturpolitik

regionale Wirtschaftspolitik
Regionalkonferenz*

Regionalmarketing

Regionalplanerischer Vertrag

Regionalplan, Regionaler Raumordnungsplan(*)

Regionalplanung®’

241
237
238
236
241
237
236
238

241
238

239

Regionalpolitik (Regionale Struktur- bzw. Wirtschafts-

politik)*’
Richtwert, Richtzahl, Orientierungswert™®

S

Satzung
Satzungsvorkaufsrecht

Schutzbereich™®’

241
196

167

255
230

Sicherungsinstrumente der Raumordnung und Landes-

planung™’

Stadt

Stiidtebauliche EntwicklungsmaBnahme"’
Stadtebaulicher Rahmenplan
Stiidtebaulicher Vertrag"™*’
Stadtebaulicher Wettbewerb
Stidtebauliche SanierungsmaBnahme"™’
Stiidtebauliches Gebot ™’

Stidtenetz"™’

Stadtentwicklungskonzepte
Stadtentwicklungsplanung(*)
Stadterneuerung, Dorferneuerung™
Stadtmarketing und Regionalmarketing"*’
Stadtplanung™’
Stadtregion

Stadtstaat

Stadtteil

Stadtumbau
Stadt-Umland-Verband

Strategische Planung

Strategische Umweltpriifung SUP, Plan- und Pro-

gramm-Umweltvertraglichkeitspriifung
strukturschwache Rdume

Suburbanisierung, Zersiedlung

T

Teilflachennutzungsplan

259

171
264

193
263

262
267
269
170
263
264
266
269
262

267
171
181
268
162
257

256
257
257

220
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Trager der kommunalen Planung
Tréger der Regionalplanung
Tréager 6ffentlicher Belange

U

Uberbaubare Grundstiicksfléiche*
Umfassende Planung

Umlegung

Umweltbericht

Umweltpolitik
Umweltqualitétsstandard
Umweltqualitétsziel
Umweltvertriglichkeitspriifung UVP*’

Unterschutzstellung™’

\')

Verbandsklagerecht™®’

Verflechtungsbereich"*’
Vergaberecht fiir Planungsdienstleistungen

Verkehrsplanung™’

158

210
240
231

220
173
204
186
185
186

186
184

230

242
169

210
261
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Verordnung, Rechtsverordnung(*)
Ver- und Entsorgung™
Verursacherprinzip™
Verwaltungsvereinbarung
Vorbehaltsgebiet™
Vorkaufsrecht®’

Vorranggebiet™

Vorsorgeprinzip™
w

Wertermittlung"’
Wirtschaftsférderung™

y4

Zentrale-Orte-System™’

219
270
225

159
241
242

228
226

270
183

170

Zielabweichungsverfahren und Zieldnderungsverfah-

ren(*)

Ziele der Raumordnung®’
Zweckverband*’

228
194
159



Ad hoc/Special Purpose Association
(of local authorities)

An ad hoc or special purpose association groups lo-
cal authorities and local-authority associations in a
body governed by public law for the joint perform-
ance of certain functions. Important fields of activity
for special purpose associations are the construction
and operation of water supply systems, sewage treat-
ment plants, and waste disposal facilities, or the op-
eration of public transport systems. The legal basis
for such associations is state legislation pertaining to
joint local-authority functions. Ad-hoc associations
are the most frequent type of intermunicipal coop-
eration. A voluntarily established special-purpose
association is termed a “Freiverband” or non-man-
datory association, while a body set up by state law
is termed a “Pflichtverband” or mandatory associa-
tion.

-> intermunicipal cooperation
—> planning association
- municipality, local authority

Adaption and Planning Order

see tools for securing and implementing spatial

Administrative Agreement

An administrative agreement is a contract between
countries, the federation and the states, or between
states. Administrative agreements do not require the
approval of parliamentary assemblies and accord-
ingly deal only with executive matters. In urban
development promotion, for example, appropriate
administrative agreements are concluded on federal/
state programmes.

Treaties, by contrast, require parliamentary ratifica-
tion, i.e. a treaty becomes part of federal and/or state
law. In the international arena, treaties play an im-
portant role. Owing to the federal structure of the
Germany and the legislative competence vested in
the states of the federation, they can conclude trea-

ties with one another.
-> federation, federal government
- state
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Zweckverband™

Ein Zweckverband ist ein Zusammenschluss von
Gemeinden und Gemeindeverbidnden zu einer Kor-
perschaft des offentlichen Rechts zum Zweck der
gemeinsamen Erfiillung bestimmter Aufgaben.
Wichtige Aufgabenfelder von Zweckverbianden sind
z.B. Bau und Unterhaltung von Wasserversorgungs-,
Abwasser- und Abfallwirtschaftsanlagen oder der
Betrieb des Offentlichen Nahverkehrs. Rechtsgrund-
lage sind die Gesetze der Linder iiber die kommu-
nale Gemeinschaftsarbeit. Zweckverbénde sind die
haufigste Art interkommunaler Kooperation. Frei-
willig gegriindete Zweckverbidnde bezeichnet man
auch als ,,Freiverband®, durch Landesgesetz ge-
griindete Verbinde als ,,Pflichtverband®. (nach ARL

2003)
- Interkommunale Kooperation

-> Planungsverband
- Gemeinde

Anpassungs- und Planungsgebot

siehe Sicherungsinstrumente der Raumordnung und
Landesplanung

Verwaltungsvereinbarung

Eine Verwaltungsvereinbarung ist ein vertragli-
ches Abkommen zwischen Staaten, dem Bund und
den Lédndern oder zwischen den Bundesldndern
untereinander. Verwaltungsvereinbarungen bediir-
fen keiner Legitimation der Parlamente und regeln
somit nur Angelegenheiten der Exekutive. Bei der
Stadtebauférderung beispielsweise werden zu den
Bund-Lander-Programmen entsprechende Verwal-
tungsvereinbarungen geschlossen.

Im Gegensatz dazu miissen Staatsvertridge von den
jeweiligen Parlamenten ratifiziert werden, d.h.
der Staatsvertrag wird in das Bundes- bzw. Lan-
desrecht tibernommen. Staatsvertridge haben auf
internationaler Ebene grofle Bedeutung. Die Bun-
desldnder konnen aufgrund des féderalen Aufbaus
der Bundesrepublik Deutschland und ihrer eigenen
Gesetzgebungskompetenz ebenfalls Staatsvertrige
untereinander abschlieen. (nach www.ratgeber-
recht.de)

- Bund
- Bundeslinder
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Administrative Regulations
see ordinance

Advisory Council on
Spatial Planning

Under the Spatial Planning Act, an Advisory Coun-
cil on Spatial Planning advises the competent fed-
eral minister on issues touching the fundamental
principles of spatial planning. By appointment of
the Federal Ministry for Regional Planning, Build-
ing and Urban Development, in consultation with
the competent local authority associations, the coun-
cil is made up of experts from the fields of science,
regional planning at the state level, urban develop-
ment, trade and industry, agriculture and forestry,
protection of nature and landscape conservation,
from employers’ and employees’ associations as
well as from sports federations, along with local au-

thority representatives.
—> Federal Spatial Planning Act
—> spatial planning

Agglomeration, Conurbation,
Metropolitan Area

An (urban) agglomeration (largely synonymous
with conurbation, metropolitan area) is a concen-
tration of settlements consisting of interlinked and
interdependent communities distinguished from sur-
rounding areas by greater settlement density and a
higher proportion of built development. As a rule,
agglomerations form around one or more core cities
surrounded by a heavily built-up inner rings of sub-
urbs and geographically more extensive, partly rural
catchment areas. The core or central city with the
suburban belt is referred to as an urban region. Ma-
jor cities with international status and their extensive
catchment areas are termed metropolitan regions.

With a high concentration of housing and work-
places, urban agglomerations drive economic de-
velopment and are loci of cultural life. They are
accordingly important for the country as a whole.

In terms of spatial category, agglomerations or con-
urbations are the type of area with the highest use
density, being the opposite pole to sparsely popula-
tion rural areas.

Communication axes between agglomerations,
which partly traverse rural areas, are termed corri-
dors.

- municipality, local authority

- catchment area
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Verwaltungsvorschrift
sieche Verordnung, Rechtsverordnung

Beirat fiir Raumordnung*

Gemil dem Raumordnungsgesetz ist bei dem fiir
die Raumordnung zustindigen Bundesminister ein
Beirat zu bilden. Er hat die Aufgabe, ihn in Grund-
satzfragen der Raumordnung zu beraten. Der Bun-
desminister beruft in den Beirat im Benehmen mit
den zusténdigen Spitzenverbidnden neben Vertretern
der kommunalen Selbstverwaltung Sachverstandige
insbesondere aus den Bereichen der Wissenschaft,
der Landesplanung, des Stadtebaus, der Wirtschaft,
der Land- und Forstwirtschaft, des Naturschutzes
und der Landschaftspflege, der Arbeitgeber, der Ar-
beitnehmer und des Sports. (ARL 2003)

- Raumordnungsgesetz

- Raumordnung

Agglomeration, Ballungsraum,
Verdichtungsgebiet

Unter einer Agglomeration (weitgehend synonym
auch: Verdichtungsraum, Ballungsraum) versteht
man eine aus mehreren, wechselseitig verfloch-
tenen Gemeinden bestehende Konzentration von
Siedlungen, die sich gegeniiber ihrer Umgebung
durch eine hohere Siedlungsdichte und einen ho-
heren Siedlungsfldchenanteil auszeichnet. Im Re-
gelfall gruppiert sich eine Agglomeration um eine
oder mehrere Kernstéddte, die von einem engeren,
dicht bebauten suburbanen Vorortgiirtel sowie einem
geographisch weitldufigeren, teilweise ldndlich ge-
prigten Einzugsgebiet umgeben sind. Den Bereich
aus Kernstadt und Vorortgiirtel bezeichnet man auch
als Stadtregion, international bedeutende Grofstadte
und ihr weitldufiges Einzugsgebiet bilden die Metro-
polregionen.

Die Agglomerationen sind als Konzentrationen von
Wohn- und Arbeitsfunktionen Motoren der wirt-
schaftlichen Entwicklung und Schauplitze des kul-
turellen Lebens und somit fiir das ganze Land von
Bedeutung.

Als Raumkategorie bilden Agglomerations- oder
Verdichtungsrdume den Raumtyp mit der héchsten
Nutzungsdichte und bilden den Gegenpol zu den
diinn besiedelten Lindlichen Rdumen.



-> urban region
- metropolitan region
—> spatial category

Agricultural Structure
Development Plan

The agricultural structure development plan is a

tool for developing efficient and adaptable agricul-

ture and a basis on which to coordinate projects for

maintaining the efficient functioning of rural areas

and the villages they contain. Agricultural structure

development plans should

= identify areas of conflict, scope for future devel-
opment, and needs for action as regards agricul-
tural structure and rural areas;

= develop area-specific visions and/or land-use con-
cepts for the plan area and

= propose strategies for action and measures suit-
able for implementation.

Agricultural structure development planning is fi-
nanced under the joint federal-state programme
“Improvement of Agrarian Structure and Coastal
Preservation.” The level of funding depends on the
size of the area concerned.

-> joint task/responsibility

- realignment and consolidation of agricultural
land holdings

Assignment of Functions
(in spatial planning)

Tasks assigned specifically to individual municipali-
ties or regions by state spatial planning are referred
to as functions. The aim is the functional/structural
(or spatial/functional) division of responsibilities
and labour among component territorial entities.
Responsibilities are distributed in this fashion in the
conviction that the component entities of a given
territory are particularly suited for handling one or
more of the functions in question. Each territorial
entity will thus develop in a way that maximises the
potential it offers.

The key functions associated with municipalities in-
clude:
= the central place function
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Die sich teilweise durch den Lindlichen Raum er-
streckenden Verbindungsachsen zwischen den Ag-
glomerationen nennt man Korridore.

- Gemeinde

- Verflechtungsgebiet, Einzugsgebiet
—> Stadtregion

- Metropolregion

- Raumkategorie

Agrarstrukturelle
Entwicklungsplanung*

Agrarstrukturelle Entwicklungsplanungen sind Inst-

rumente zum Aufbau einer leistungsfihigen, vielsei-

tig strukturierten Landwirtschaft und zugleich auch

Grundlage fiir die Koordination von Vorhaben zur

Erhaltung der Funktionsfahigkeit lindlicher Rdume

und ihrer Dorfer. Agrarstrukturelle Entwicklungs-

planungen haben

= Konfliktbereiche, Entwicklungsmdglichkeiten und
Entscheidungsbedarf in der Agrarstruktur sowie in
landlichen Rdumen aufzuzeigen;

= gebietsspezifische Leitbilder und/oder Landnut-
zungskonzeptionen fiir den Planungsraum zu ent-
wickeln sowie

= Handlungskonzepte und umsetzbare MaBBnahmen
vorzuschlagen.

Agrarstrukturelle Entwicklungsplanungen werden
durch Zuschiisse aus der Bund-Lédnder Gemein-
schaftsaufgabe ,,Verbesserung der Agrarstruktur und
des Kiistenschutzes* gefordert. Die Hohe der Forde-
rung ist abhidngig von der Grofe des Untersuchungs-
gebietes. (ARL 2001c)

- Gemeinschaftsaufgabe
- Flurbereinigung

Funktionszuweisungen in der
Raumordnung und Landesplanung*

Als Funktionen werden die spezifischen Aufgaben
bezeichnet, die einzelnen Gemeinden oder Teilrdu-
men im Rahmen des landesplanerischen Zielsystems
zugewiesen werden. Ziel des landesplanerischen
Zielsystems ist es, eine funktionale und strukturel-
le Aufgaben- bzw. Arbeitsteilung (oder rdumlich-
funktionale Aufgaben-/Arbeitsteilung) zwischen
den verschiedenen Teilrdumen des Gesamtraums zu
erreichen. Der raumordnerischen Konzeption der
rdumlich-funktionalen Aufgabenteilung liegt die
Idee zugrunde, dass die verschiedenen Teilrdume
eines Gesamtraumes fiir eine oder mehrere Funkti-
onen unterschiedlich geeignet sind. Jeder Teilraum
soll demnach gemdl seiner Eignung bestmoglich
entwickelt werden.
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= tourism

= commerce and industry
= services

= housing

= agriculture

Major regional functions include:

= nature conservation and landscape management
= agriculture

= forestry

® water management

= clean air and climate

= recreation

= raw materials

Municipal and regional functions can overlap and
have priority status. Comprehensive spatial planning
and state spatial planning seek to ensure the broad
spatial organisation of basic functions, taking all
functions into equal account.

Under the Federal Spatial Planning Act (Section 7
(4), spatial structure plans may designate functions
of a spatial character as priority areas, reserve areas,
and/or as suitable areas for development.

—> state spatial planning
—> spatial structure plan

—> suitable area for development

Association of Cities and
Surrounding Regions

see intermunicipal cooperation, regional cooperation

Associations of Local Authorities

Associations of local authorities in Germany are vol-

untary groupings of territorial authorities created for

the purpose of representing common interests. The

following such umbrella organisations exist:

= the Deutsche Stidtetag (German Association of
Cities and Towns) for larger cities;

= The Deutsche Landkreistag (German County As-
sociation) and

= The Deutsche Stadt- und Gemeindebund (German
Association of Towns and Municipalities), for
smaller towns and municipalities.

—> territorial authority

> city, town

-> county

—> municipality, local authority
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Gemeindebezogene Funktionen sind insbesondere:
= zentralortliche Funktion

= Fremdenverkehrsfunktion

= Industrie- und Gewerbefunktion

= Dienstleistungsfunktion

= Wohnfunktion

= Agrarfunktion.

Raumbezogene Funktionen sind insbesondere:
= Naturschutz und Landschaftspflege

= Landwirtschaft

= Forstwirtschaft

= Wasserhaushalt

= Luftregeneration und Klima

= Erholung

= Rohstoffsicherung.

Die Funktionen in den Gemeinden oder Teilrdumen
konnen sich tiberlagern und als Vorrangfunktionen
ausgestaltet sein. Raumordnung und Landesplanung
versuchen unter gleichberechtigter Beriicksichtigung
aller Funktionen eine umfassende Gesamtorganisati-
on der Grundfunktionen in rdumlicher Hinsicht vor-
zunehmen.

Nach dem ROG (§ 7 Abs. 4) kénnen raumbezogene
Funktionen in den Raumordnungsplédnen als Vor-
ranggebiete, Vorbehaltsgebiete und/oder Eignungs-
gebiete ausgewiesen werden. (ARL 2001c¢)

- Landesplanung

- Raumordnungsplan

- Eignungsgebiet

Stadt-Umland-Verband

siehe Interkommunale Zusammenarbeit, regionale
Kooperation

Kommunale Spitzenverbédnde*

Die kommunalen Spitzenverbinde sind freiwillige

Zusammenschliisse von kommunalen Gebietskor-

perschaften zum Zweck der gemeinschaftlichen In-

teressenvertretung. Es gibt folgende Verbinde:

= der Deutsche Stidtetag als Verband der grofleren
Stadte,

= der Deutsche Landkreistag als Verband der Land-
kreise und

= der Deutsche Stddte- und Gemeindebund als
Verband der kleineren Stddte und Gemeinden.
(ARL 2003)

- Gebietskorperschaft
- Stadt

- Landkreis

- Gemeinde



AXxis

Important elements in spatial planning, axes are con-
stituted by a concentration of transport and supply
routes (linear infrastructure) and a relatively close
succession of development centres and central plac-
es. Depending on physical features and functions, a
distinction is made between communications axes
(supralocal axes) and settlement axes.

Communications axes connect differently ranking
central places and offer locational advantages at
transport interchanges or nodes. Supralocal axes are
national or European communication axes.

Settlement axes are axes in agglomerations formed
by a close succession of settlements along the routes
of existing or planned public-transport services.
They do not necessarily form an unbroken ribbon of
development but can be separated by open spaces.
Spatial planning attempts to concentrate develop-
ment along settlement axes to exploit existing public
transport services more effectively and to preserve
open spaces between axes.

- central place system
- elements of spatial planning
—> spatial planning

Binding Land-Use Plan

The binding land-use plan lays down legally binding
rules for the development and organisation of sec-
tions of the municipal territory. It is developed on the
basis of the preparatory land-use plan, but, unlike the
latter, it creates direct rights and duties with regard
to the utilisation of the sites within its purview. It can
determine the category of use and degree of building
coverage, type of development (open or closed), and
lot coverage. It can also earmark sites for mitigation
measures to offset intrusions, as well as sites for an-
cillary structures such as parking space and garages,
vehicular and pedestrian infrastructure, and green
spaces. Pursuant to the Land Utilisation Ordinance,
the binding land-use plan can categorize land-use ar-
eas (for example as purely residential areas, general
residential areas, mixed use areas, commercial areas,
industrial areas).

The degree of building coverage can be determined
by setting the plot ratio, floor-space index, cubing
ratio, height of structures, and number of full sto-
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Achse*

Achsen sind Planungselemente der Raumordnung,
die durch eine Biindelung von Verkehrs- und Versor-
gungsstriangen (Bandinfrastruktur) und eine relativ
dichte Folge von Siedlungskonzentrationen und zen-
traler Orte gekennzeichnet sind. Je nach Auspriagung
und Aufgabe werden Verbindungsachsen (grofBréu-
mig bedeutsame Achsen) und Siedlungsachsen un-
terschieden.

Verbindungsachsen sind Achsen, die durch Verkehrs-
beziehungen zwischen zentralen Orten verschiede-
ner Stufen gekennzeichnet sind und insbesondere in
ihren Schnittpunkten Standortvorteile bieten. Grof3-
rdumig bedeutsame Achsen sind Verbindungsachsen
im Bundesgebiet oder im europdischen Raum.

Siedlungsachsen sind Achsen in Verdichtungsrau-
men, die durch eine dichte Folge von Siedlungen
im Verlauf vorhandener oder geplanter Strecken des
offentlichen Nahverkehrs gekennzeichnet sind. Sie
miissen kein ununterbrochenes Siedlungsband dar-
stellen, sondern konnen durch Freirdume gegliedert
sein. Die Raumordnung versucht, die Siedlungsti-
tigkeit auf die Siedlungsachsen zu konzentrieren, um
das dort vorhandene Nahverkehrsangebot effektiver
zu nutzen, wihrend die Achsenzwischenrdume ten-
denziell als Freiflachen zu sichern sind. (nach ARL
2003; Stadt Giitersloh 0.].)

> Zentrale Orte System

- Planungselemente der Raumordnung und Lan-
desplanung

- Raumordnung
Bebauungsplan®™

Der Bebauungsplan (B-Plan) enthilt die rechtsver-
bindlichen Festsetzungen fiir die stddtebauliche
Entwicklung und Ordnung fiir Teile des Gemein-
degebietes. Er ist aus dem Fldchennutzungsplan zu
entwickeln, jedoch begriindet er anders als dieser
unmittelbar Rechte und Pflichten, die die Nutzung
der Grundstiicke in seinem Geltungsbereich betref-
fen. Festgesetzt werden kénnen im Bebauungsplan
insbesondere die Art und das Maf der baulichen
Nutzung, die Bauweise (offen oder geschlossen),
die tiberbaubare Grundstiicksfldche, Flachen und
Mafnahmen zum Ausgleich von Eingriffen, Flachen
fiir Nebenanlagen, wie z.B. Flachen fiir Stellplitze
und Garagen, Verkehrsflichen und Griinflachen. Als
Art der baulichen Nutzung kénnen im Bebauungs-
plan nach der Baunutzungsverordnung (BauNVO)
Baugebiete (z.B. reine Wohngebiete, allgemeine
Wohngebiete, Mischgebiete, Gewerbegebiete, In-
dustriegebiete) festgesetzt werden.
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reys. Permissible lot coverage can be set by means
of building lines, set-back lines, or coverage depths.

Binding land-use plans also serve as the basis for
other urban development activities provided for in
the Federal Building Code, such as land reallocation,
expropriation, and improvement.

Plan preparation procedure is regulated in detail by
the Federal Building Code. The binding land-use
plan is adapted as a bye-law by the local council; it
is therefore generally binding, also on private indi-
viduals. The binding land-use plan consists of a plan
with legend, textual designations and information
for the record, as well as an explanatory memoran-
dum, including an environmental report.

A special form of binding urban land-use planning
is the project-based binding land-use plan. Such
plans permit the municipality to grant permission
for projects where, on the basis of a project and in-
frastructure plan agreed with the municipality, the
project developer undertakes to complete the plan
within a certain delay and fully or partly assumes
planning and land improvement costs.

—> urban land-use planning, urban land-use plan
—> preparatory land-use plan
- Land Utilisation Ordinance

—> plan preparation procedure and public participa-
tion procedure

- bye-law

Biosphere Reserve

A biosphere reserve is a large, suitably protected
area forming part of a global network of similar
conservation areas. It serves to maintain the natural
capacity of eco-systems to develop and for nature
conservation research, and is integrated into an in-
ternational system of environmental auditing. As a
rule, biosphere reserves are zoned according to the
intensity of human intrusion. A core zone is particu-
larly strictly protected against harmful impacts, and
a transitional zone contains areas given over to tradi-
tional uses, trial areas for experimental research, and
areas for regeneration. Since 1976 these reserves
have been recognised under the UNESCO “Man and
the Biosphere” programme. There is now an interna-
tional network of such inland and coastal reserves,
including just over 500 in 102 countries (status Oc-
tober 2005). In Germany 14 biosphere reserves have
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Das MaB der baulichen Nutzung kann durch die
Festsetzung von Grundflidchenzahl, Geschossfli-
chenzahl, Baumassenzahl, der Hohe der baulichen
Anlagen und der Zahl der Vollgeschosse bestimmt
werden. Die liberbaubare Grundstiicksfliche kann
durch Baulinien, Baugrenzen oder Bebauungstiefen
festgesetzt werden.

Der Bebauungsplan bildet dartiiber hinaus die Grund-
lage fiir weitere Mallnahmen, die dem Vollzug des
Baugesetzbuches dienen, wie z.B. Mallnahmen zur
Bodenordnung, Enteignung oder Erschliefung.

Die Einzelheiten des Aufstellungsverfahrens sind
im Baugesetzbuch geregelt. Der Bebauungsplan ist
von der Gemeinde per Ratsbeschluss als Satzung zu
verabschieden; der Satzungscharakter bewirkt eine
Verbindlichkeit gegentiber jedermann, d.h. auch die
Biirger sind an die Planinhalte gebunden. Der Be-
bauungsplan besteht aus einer Planzeichnung mit
Legende, textlichen Festsetzungen und nachrichtli-
chen Ubernahmen sowie einer Begriindung, deren
Bestandteil ein Umweltbericht ist.

Eine Sonderform der verbindlichen Bauleitplanung
ist der vorhabenbezogene Bebauungsplan. Mit die-
sem Plan kann die Gemeinde die Zuldssigkeit von
Vorhaben bestimmen, wenn der Vorhabentriger auf
Grundlage eines mit der Gemeinde abgestimmten
Vorhaben- und ErschlieBungsplans die Durchfiih-
rung des Plans innerhalb einer bestimmten Frist
tibernimmt und die Planungs- und ErschlieBungs-
kosten ganz oder teilweise trigt. (nach ARL 2003)

- Bauleitplanung, Bauleitplan

- Flichennutzungsplan

- Baunutzungsverordnung

- Aufstellungs- und Beteiligungsverfahren
- Satzung

Biosphéarenreservat™

Ein Biosphirenreservat ist ein in geeigneter Weise
geschiitztes grofflichiges Gebiet, das in ein globa-
les Netz gleichartiger Schutzgebiete eingebunden
ist. Es dient der Erhaltung der natiirlichen Entwick-
lungsfihigkeit der zu schiitzenden Okosysteme so-
wie Zwecken der Naturschutzforschung und ist in
ein internationales System der Umweltbeobachtung
eingebunden. In der Regel erfolgt eine Zonierung
nach der Intensitit der menschlichen Eingriffe mit
einer streng geschiitzten Kernzone, einer Pufferzo-
ne zur Abschirmung der Kernzone vor schidigenden
Einfliissen und einem Ubergangsgebiet mit traditio-
nellen Nutzflichen, Testflachen fiir experimentelle
Forschung und Sanierungsflichen. Seit 1976 werden
im Rahmen des UNESCO-Programms ,,Der Mensch
und die Biosphire®“ (MAB) diese grofflichigen
Schutzgebiete anerkannt. Es ist mittlerweile ein



been established pursuant to the Federal Nature Con-
servation Act and recognised by UNESCO.

-> protected status

—> environmental policy

Building Lines
see permissible lot coverage
Building Permission

Permission for the construction, alteration, demoli-
tion, or conversion of a physical structure is required
from the competent authority. It must be granted on
application by the project sponsor if there is no legal
impediment to the project. Building permission is
therefore strictly governed by planning laws and reg-
ulations and other relevant legislation, for instance
that relating to pollution and water. In individual
cases, the building authorities may use its discretion
to allow exceptions, exemptions or derogations. In
most cases the competent authorities are county or
municipal building inspectorates referred to various-
ly as “Bauordnungsamt” or “Bauaufichtsamt.” The
details of application and permission procedures are
set forth in state building regulations.

—> building regulations, building control law
—> planning law, urban development law

> city, town

- county

Building Permission Authorities
see building permission

Building Regulations,
Building Control Law

Unlike planning law (urban development law),
building regulations (or building control law) are
the purview of state legislation. Building regulations
thus apply only within the state concerned. This al-
lows state governments to take account of conditions
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internationales Netz aus solchen Binnen- und Kiis-
tenlandschaften entstanden, das knapp 500 Gebiete
in 102 Staaten (Stand: Oktober 2005) umfasst. In
Deutschland wurden nach dem Bundesnaturschutz-
gesetz 14 Biosphirenreservate rechtsverbindlich
festgesetzt und durch die UNESCO anerkannt. (nach
ARL 2003)

- Unterschutzstellung
- Umweltpolitik

Baulinie

siehe Uberbaubare Grundstiicksfliche

Baugenehmigung*

Die Errichtung, Verdnderung, Beseitigung oder
Nutzungsidnderung einer baulichen Anlage bedarf
grundsitzlich einer Genehmigung durch die zustén-
dige Behorde, die auf Antrag des Bauherrn (Bauan-
trag) erteilt werden muss, wenn dem Bauvorhaben
keine offentlich-rechtlichen Vorschriften entgegen-
stehen. Damit unterliegt die Entscheidung tiber die
Baugenehmigung einer strikten Rechtsbindung an
bauplanungsrechtliche, an bauordnungsrechtliche
und an weitere relevante Normen z.B. des Immis-
sionsschutz- oder des Wasserrechts. In besonderen
Einzelfillen kann die Erteilung einer Ausnahme oder
Befreiung bzw. Abweichung nach Ermessen der zu-
stindigen Behorde erfolgen. Die Baugenehmigungs-
behdrden sind in der Regel die Bauordnungs- oder
Bauaufsichtsdmter der kreisfreien Stiddte und der
Landkreise. Die Einzelheiten von Bauantrags- und
Baugenehmigungsverfahren sind im Wesentlichen
in den bauordnungsrechtlichen Bestimmungen der
Léander geregelt. (ARL 2001c)

—> Bauordnungsrecht/Bauaufsichtsrecht
- Bauplanungsrecht/Stidtebaurecht
- Stadt

- Landkreis, Kreis

Baugenehmigungsbehdérde
siche Baugenehmigung

Bauordnungsrecht,
Bauaufsichtsrecht™

Das Bauordnungsrecht, auch Bauaufsichtsrecht
genannt, ist im Gegensatz zum Bauplanungsrecht
(auch als Stiddtebaurecht bezeichnet) der Landesge-
setzgebung vorbehalten. Die von den Bundeslidndern
erlassenen Landesbauordnungen gelten dementspre-

165



specific to the given territory. As a rule, state build-
ing regulations are based on standard building regu-
lations elaborated by the Conference of the Ministers
and Senators of the States Responsible for Building,
Housing and Settlement (ARGEBAU).

State building regulations contain substantive pro-
visions relating to construction on site, as well as
procedural provisions on building permission pro-
cedures and the organisation of building authorities.
One key aspect of the substantive arrangements is
conformity with generally accepted technical stand-
ards and technical building regulations in order to
avert any risk to public safety and order.

—> planning law , urban development law

Building Stock Development

In the planning context, building stock development
(Bestandsentwicklung) deals with existing settle-
ment structures, building stock, infrastructure, and
developed areas. It is the opposite of new develop-
ment. In view of “limits to growth,” greater concern
with the conservation of historic monuments, and
the guideline of sustainable development, building
stock development has grown in importance since
the 1970s. Industrial structural change and the in-
creasing scarcity of land for development induced
a greater concentration on stock development, since
many inner-city sites became vacant and were thus
available for new uses, whereas suitable land for ex-
tensions on the urban fringe was often not available.

The most important components of stock develop-
ment are urban development, urban renewal and ur-
ban redevelopment.

Urban development (Stadtentwicklung) is the inter-
disciplinary, overall development of a municipality
driven by local authorities, i.e. especially with re-
gard to existing building land and neighbourhoods.

Urban renewal (Stadterneuerung) denotes the meas-
ures laid down in the Federal Building Code (Special
Urban Planning Law) for alleviating development
deficiencies, and for the modernisation and further
development of neighbourhoods. In rural areas the
corresponding process is referred to as village re-
newal (Dorferneuerung).

Urban redevelopment (Stadtumbau) is a relatively
new field, which is concerned with urban shrinkage
and the adaptation of settlement structures to smaller
populations.
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chend nur fiir den Bereich des betreffenden Landes;
dies ermoglicht den Landern auf lidnderspezifische
Gegebenheiten einzugehen. In der Regel sind Lan-
desbauordnungen nach der Musterbauordnung auf-
gebaut, die von der Arbeitsgemeinschaft der fiir
Stadtebau, Bau- und Wohnungswesen zustidndigen
Minister und Senatoren der 16 Liander (ARGEBAU)
ausgearbeitet wird.

Landesbauordnungen beinhalten materielle Rege-
lungen, deren Gegenstand die Ausfiihrung der bauli-
chen Anlagen auf dem Grundstiick ist, und formelle
Regelungen, die u.a. den Ablauf des Baugenehmi-
gungsverfahrens und die Organisation der Bauauf-
sichtsbehorden regeln. Ein wesentlicher Aspekt der
materiellen Regelungen ist die Einhaltung von all-
gemein anerkannten Regeln der Technik und der
technischen Baubestimmungen, um Gefahren fiir
die offentliche Sicherheit und Ordnung abwehren zu
koénnen. (nach ARL 2003)

—> Bauplanungsrecht/Stidtebaurecht

Bestandsentwicklung

Unter Bestandsentwicklung versteht man im planeri-
schen Zusammenhang den Umgang mit vorhandenen
Siedlungsstrukturen, Bauwerken, Infrastrukturen
oder Siedlungsflichen. Der Begriff beschreibt das
Gegenteil einer Neuschaffung solcher Strukturen.
Bestandsentwicklung hat im Zusammenhang mit
den ,,Grenzen des Wachstums*, der Starkung des
Denkmalschutzes und dem Leitbild einer nachhal-
tigen Entwicklung seit den 1970er Jahren immer
mehr an Bedeutung gewonnen. Auch der industrielle
Strukturwandel und die zunehmende Knappheit po-
tentieller Siedlungsfliache bieten Anlass fiir eine stér-
kere Konzentration auf die Bestandsentwicklung, da
zahlreiche innerstéddtische Flidchen brach fielen und
damit neuen Nutzungen zur Verfligung stehen, wih-
rend fiir Siedlungserweiterungen am Stadtrand oft
keine geeigneten Fldchen zur Verfiigung stehen.

Zu den wichtigsten Arbeitsfeldern der Bestandsent-
wicklung gehoren Stadtentwicklung, Stadterneue-
rung und Stadtumbau.

Stadtentwicklung ist die administrativ gesteuerte,
interdisziplindre Gesamtentwicklung einer Gemein-
de, d.h. vor allem ihrer bestehenden Baufldchen und
Quartiere.

Stadterneuerung beschreibt die im Baugesetzbuch
(Besonderes Stadtebaurecht) geregelten Mafinah-
men zur Behebung stiddtebaulicher Missstinde, zur
Modernisierung und Weiterentwicklung von Quar-
tieren. Im ldndlichen Raum spricht man entspre-
chend von Dorferneuerung.

Stadtumbau ist ein relativ neues Aufgabenfeld, das
die Auseinandersetzung mit der schrumpfenden



-> urban renewal

—> urban development planning
—> urban redevelopment

—> sustainability

- conservation of historic monuments

Building Use Category

The Land Utilisation Ordinance classifies types of
building use. It distinguises two categories:

First, land-use areas for general types of use:
= housing land

= mixed building land

= industrial and commercial land

= special building land

This rough classification is to be used only in the
preparatory land-use plan.

Second, land-use areas for specific types of building
use:

= small holding areas

= purely residential areas
= general residential areas
= special residential areas
= village areas

= mixed areas

= core areas

= commercial areas

= industrial areas

= special areas.

These specific land-use areas can be designated in
both the preparatory and the binding land-use plan
and are finer-grained and more detailed categories.

The Land Utilisation Ordinance defines all the above
development areas and provides details on what
building projects and facilities are permitted.

—> Land Utilisation Ordinance
-> preparatory land-use plan
- binding land-use plan

Bye-Law

Bye-laws (or municipal statutes) are generally
binding ordinances adapted by municipalities and
counties for the efficient performance of their au-
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Stadt und die Anpassung von Siedlungsstrukturen an
geringere Einwohnerzahlen umfasst.

—> Stadterneuerung

—> Stadtentwicklungsplanung
- Stadtumbau

- Nachhaltigkeit

- Denkmalschutz

Art der baulichen Nutzung™

Die Arten der baulichen Nutzung sind in der Bau-
nutzungsverordnung typisiert und geordnet. Hier
werden zwei Kategorien von Arten der baulichen
Nutzung unterschieden:

Zum einen Baufldchen als allgemeine Arten der bau-
lichen Nutzung:

= Wohnbaufliachen (W)

= gemischte Baufldchen (M)

= gewerbliche Baufldchen (G)

= Sonderbaufldachen (S).

Diese eher groberen Darstellungsarten sind nur im
Fliachennutzungsplan anwendbar.

Zum anderen Baugebiete als besondere Arten der
baulichen Nutzung:

= Kleinsiedlungsgebiete (WS)

= reine Wohngebiete (WR)

= allgemeine Wohngebiete (WA)
= besondere Wohngebiete (WB)
= Dorfgebiete (MD)

= Mischgebiete (MI)

= Kerngebiete (MK)

= Gewerbegebiete (GE)

= Industriegebiete (GI)

= Sondergebiete (SO).

Diese Baugebiete konnen sowohl im Fldchennut-
zungsplan als auch im Bebauungsplan festgesetzt
werden und sind von ihrer Darstellungsart eher fei-
ner und detaillierter.

Im Abschnitt der BauNVO iiber die Art der bauli-
chen Nutzung werden die aufgefiihrten Baugebiete
definiert und im Hinblick auf die Zulassigkeit be-
stimmter Bauvorhaben und Einrichtungen néher be-
schrieben. (nach ARL 2001c¢)

- Baunutzungsverordnung
- Flidchennutzungsplan
- Bebauungsplan

Satzung

Satzungen sind allgemeinverbindliche Rechtsvor-
schriften, die von den Gemeinden und Kreisen zur
wirksamen Erfiillung ihrer Selbstverwaltungsauf-
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tonomous functions and to manage the affairs of the
community. Article 28 of the Basic Law guarantees
autonomous territorial authorities the right to adopt
bye-laws on their own responsibility. Such bye-laws
have to be passed by the municipal council or county
council and promulgated (e.g. in the official journal
of the local authority). Notification must normally be
made to the supervisory authority. Examples of bye-
laws are standing orders (Hauptsatzung), the budget
bye-law (Haushaltssatzung), bye-laws on taxes and
tees, service connection charges, etc. Particularly
important in the field of urban development are bind-
ing land-use plans, which are issued in this form.

Special urban planning legislation also makes use
of local bye-laws, for example for urban rehabilita-
tion and development measures (preservation and
development bye-law) and in urban redevelopment
(implementing bye-law). The preservation statute is
particular important, with which a municipality des-
ignates specific areas in a binding land-use plan, or
in any other bye-law, as areas in which special per-
mission is required for the demolition, alteration or
change of use of a physical structure. The Federal
Building Code provides three types of preservation
statute.

The bye-law to preserve the specific urban charac-
ter of an area is particularly concerned to protect the
visual quality of the locality, the town or cityscape,
the aesthetic value of a landscape, or other physical
structures and elements of outstanding historical or
artistic importance. A neighbourhood preservation
statute (to maintain the composition of the local resi-
dential population ) might be adapted to counteract
the threat of displacement in an inner-city residential
area owing to gentrification. Preservation statutes
concerned with the reorganisation of the structure of
urban development aim to ensure that reorganisation
is undertaken in a manner which is socially equita-
ble.

-> municipality, local authority
- Federal Building Code

—> urban redevelopment measure
—> urban development measure
—> urban renewal

-> Socially Integrative City

Cadastral Register of Building Land

Local authorities are empowered by the Federal
Building Code to compile and maintain cadastral
registers of building land providing an overview of
available building land within the territory of the
municipality. Building land can be recorded imme-
diately or in the foreseeable future in the form of
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gaben bzw. zur Regelung ihrer Angelegenheiten
erlassen werden. Die Satzungsautonomie ist den
Selbstverwaltungskorperschaften durch Art. 28
des Grundgesetzes garantiert. Eine Satzung muss
vom Gemeinderat oder Kreistag beschlossen und
danach o6ffentlich bekannt gemacht werden (z.B.
im gemeindlichen Amtsblatt). Ublicherweise muss
sie der Rechtsaufsichtsbehérde angezeigt werden.
Beispiele fiir Satzungen sind die Hauptsatzung,
Haushaltssatzung, Satzungen liber Abgaben, Er-
schlieBungsbeitrige, usw. Besonders wichtig im
Bereich Stadtentwicklung sind die als Satzung erlas-
senen Bebauungspline.

Dariiber hinaus hilt das besondere Stddtebaurecht
Satzungen bereit: Sie kommen bei den stidtebau-
lichen Sanierungs- und Entwicklungsmafnahmen
(Erhaltungs- und Entwicklungssatzung) und auch im
Stadtumbau (Durchfiihrungssatzung) zum Einsatz.
Besondere Bedeutung kommt der Erhaltungssatzung
zu, mit der die Gemeinde in einem Bebauungsplan
oder durch eine sonstige Satzung Gebiete bezeich-
nen kann, fiir die besondere Genehmigungstatbe-
stande hinsichtlich des Abbruchs, der Anderung oder
der Nutzungsinderung baulicher Anlagen gelten. Im
Baugesetzbuch werden drei Arten von Erhaltungs-
satzungen aufgefiihrt.

Bei der Satzung zur Erhaltung der stiadtebaulichen
Eigenart eines Gebietes geht es vor allem um den
Schutz des Ortsbildes, der Stadtgestalt, des Land-
schaftsbildes oder sonstiger stddtebaulich, insbeson-
dere geschichtlich oder kiinstlerisch bedeutsamer
baulicher Anlagen. Die Aufstellung einer Milieu-
schutzsatzung (Satzung zur Erhaltung der Zusam-
mensetzung der Wohnbevdlkerung) kann z.B. bei
unter Aufwertungsdruck geratenen Innenstadtwohn-
gebieten zum Schutz der ansédssigen Wohnbevol-
kerung vor Vertreibung angeraten sein. Satzungen
fiir stadtebauliche Umstrukturierungen sollen einen
sozial gerechten Ablauf der Umstrukturierungen im
Stadtteil ermdglichen.

- Gemeinde

- Baugesetzbuch

—> Stidtebauliche Sanierungsmalnahme
—> Stidtebauliche Entwicklungsmalnahme
—> Stadtumbau

- Soziale Stadt

Baulandkataster™

Das Baugesetzbuch enthilt eine Erméchtigung an
die Gemeinden, Baulandkataster aufzustellen, die
einen Uberblick iiber verfiighare Baulandpotentia-
le im Gemeindegebiet ermoglichen. Dazu kann die
Gemeinde sofort oder in absehbarer Zeit bebauba-
re Flachen in Karten oder Listen auf der Grundlage



maps or lists on the basis of site maps containing the
parcel or lot number, street names and site dimen-
sions. The municipality may publish this informa-
tion in map or list form, provided the owners of the
property concerned do not object. Municipalities are
required to advertise their intention to publish such
details at least one month prior to publication, stat-
ing that property owners are entitled to object.

- Federal Building Code
- municipality, local authority
—> property, site, parcel, lot, plot

Catchment Area

“Verflechtungsbereich” literally “interactional
space” is used synonymously with “Einzugsbere-
ich” and “Einzugsgebiet” or catchment area, the
area served by a city with its central functions. In
state spatial planning the concept is used in connec-
tion with the central-place system. It refers to the
area whose population is served by the central place.
Catchment areas are defined on the basis of the pre-
dominant orientation to a central place displayed by
the resident population, taking into account both tol-
erable distances to central places and the capacity of
central-place facilities. In terms of the different serv-
ice functions of central places, a distinction is made
between local, intermediate, and extended areas. lo-
cal catchment areas satisfying basic everyday needs
surround every central place; intermediate catchment
areas around each middle-order and high-order cen-
tre meet periodic needs, and extended areas around
each high-order centre satisfy specialised needs. The
definition of these areas is the responsibility of state
spatial planning, and is laid down in state spatial
planning concepts (spatial structure plans).

The urban region (Stadt-Umland-Bereich or Stadtre-
gion) denotes a city with its catchment area in the
narrower sense, where the relationship is not one of
central place and tributary area but of more or less
continuous built development with strong identifica-
tional ties. It encompasses the core city and subur-
ban belt, but not the more distant, rural parts of the
catchment area.

-> central-place system
—> spatial structure plan
—> regional plan

—> state development plan
-> urban region
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eines Lageplans erfassen, der Flur- und Flurstiicks-
nummern, Stralennamen und Angaben zur Grund-
stiicksgrofie enthélt. Diese bebaubaren Fldchen kann
die Gemeinde in Karten oder Listen veroffentlichen,
soweit der Grundstiickseigentiimer dem nicht wi-
dersprochen hat. Die Absicht zur Veréffentlichung
ist einen Monat vorher 6ffentlich, unter Hinweis auf
das Widerspruchsrecht der Grundstiickseigentiimer,
bekannt zu geben. (nach ARL 2001c)

- Baugesetzbuch
- Gemeinde
- Grundstiick

Verflechtungsbereich™

Ein Verflechtungsbereich bezeichnet den rdumlichen
Bereich, in den eine Stadt mit ihren zentralen Funk-
tionen ausstrahlt. Synonym werden auch die Begrif-
fe Einzugsbereich oder Einzugsgebiet verwendet.
In der Landesplanung wird der Begriff Verflech-
tungsbereich im Zentrale-Orte-System verwendet.
Es ist dort jener rdumliche Bereich, dessen Bevol-
kerung vom zugehdrigen zentralen Ort versorgt
wird. Der Verflechtungsbereich wird auf Grundlage
der vorherrschenden Orientierungsrichtung der Be-
volkerung unter Berticksichtigung der zumutbaren
Entfernung zum zentralen Ort und der Tragfihigkeit
fiir zentralortliche Einrichtungen abgegrenzt. Dabei
wird, der jeweiligen Versorgungsaufgabe entspre-
chend, zwischen Nah-, Mittel- und Oberbereichen
unterschieden. Nahbereiche befinden sich um jeden
zentralen Ort zur Deckung des Grundbedarfs, Mit-
telbereiche um jedes Mittel- und Oberzentrum zur
Deckung des gehobenen periodischen Bedarfs und
Oberbereiche um jedes Oberzentrum zur Deckung
des spezialisierten hoheren Bedarfs. Die Definition
der Bereiche erfolgt durch die Landesplanung und
wird in deren Konzepten (Raumordnungspline)
festgehalten.

Der Begriff Stadt-Umland-Bereich (synonym auch
Stadtregion) bezeichnet im engeren Sinne den Ver-
flechtungsbereich einer Stadt, in dem neben den
zentralfunktionalen auch enge bauliche und identi-
fikatorische Verflechtungen bestehen. Dies umfasst
die zentrale Kernstadt und ihren Vorortgiirtel, jedoch
nicht die weiter entfernten ldndlichen Teile des Ein-
zugsgebiets. (nach ARL 2003)

- Zentrale-Orte-System
- Raumordnungsplan

- Regionalplan

- Landesentwicklungsplan
-> Stadtregion
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Central-Place System

The central-place system goes back to the work of
Walter Christaller (1933). Since the 1960s, it has had
adecisive influence on the spatial planning strategies
for developing settlement structure in the Federal
Republic of Germany. The central-place classifica-
tory system is an important tool in state and regional
planning, and is laid down in spatial structure plans.
In addition to supplying the needs of its own popula-
tion, a central place performs service and develop-
ment functions for the population of its catchment
area. The central place system constitutes a hierar-
chy of basic, lower-order or small centres, middle-
order centres, and high-order centres as determined
at the different levels of state spatial planning. Some
states insert intermediate categories in the hierarchy.
Depending on their assignment to a central place,
catchment areas are defined as local, intermediate or
extended areas.

The lowest level in the hierarchy is occupied by ba-
sic centres (low-order centres, small centres) with a
local catchment area. They are designated in regional
plans, and their functions include supplying the basic
daily needs of the population and providing a mini-
mum of public and private infrastructure (general
secondary school, doctor, chemist, tradesmen, etc.).
Middle-order centres are central places that meet
more demanding, medium-term needs of the popula-
tion in the intermediate catchment area (secondary
schools leading to university entrance, hospitals, a
variety of shopping amenities, etc.), and are desig-
nated by state spatial planning. They are also labour-
market centres for their catchment area. High-order
centres are also designated by state spatial planning
and meet demanding, specialised requirements of the
population in the extended catchment area (technical
colleges / universities, specialised clinics, large de-
partment stores, etc.). High-order centres also have a
greater supply of highly qualified and skilled labour.

—> catchment area

-> regional plan

-> state spatial planning
—> spatial structure plan

City Network

A city network is a voluntary cooperative grouping
on an equal footing of cities in a region or neigh-
bouring regions. The prime aim is to optimise the
efficient use of the partners’ endogenous potentials.
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Zentrale-Orte-System™

Das Zentrale-Orte-System geht auf die Arbeiten
von Walter Christaller (1933) zuriick und prégt seit
den 1960er Jahren die raumordnerischen Konzepte
zur Entwicklung der Siedlungsstruktur in der Bun-
desrepublik Deutschland. Die zentralortliche Glie-
derung ist wichtiges Instrument der Landes- und
Regionalplanung und wird in den Raumordnungs-
plinen festgesetzt. Zentrale Orte ibernehmen neben
der Versorgung ihrer Einwohner festgeschriebene
Versorgungs- und Entwicklungsfunktionen fiir die
Bevolkerung ihres Einzugsbereichs (auch Verflech-
tungsbereich genannt). Das zentralortliche System
ist hierarchisch gegliedert in Grund-, Unter- bzw.
Kleinzentren, Mittelzentren und Oberzentren, wel-
che auf verschiedenen Planebenen der Bundeslinder
festgelegt werden. In einigen Bundesldndern gibt es
weiterhin auch Zwischenstufen in der Hierarchie.
Die Verflechtungsbereiche werden entsprechend ih-
rer Zuordnung zu einem Zentralen Ort Nah-, Mittel-
oder Oberbereich genannt.

Auf der untersten Hierarchiestufe befinden sich die
Grundzentren (Unter-, Kleinzentren), mit einem zu-
gehorigen Nahbereich. Sie werden in Regionalpldnen
ausgewiesen und haben unter anderem die Aufgabe,
den Grundbedarf (tdglicher Bedarf) der Bevolke-
rung zu decken und ein Mindestmaf} an 6ffentlicher
und privater Infrastruktur anzubieten (Hauptschule,
Arzt, Apotheke, Handwerksbetriebe, etc.). Mittel-
zentren sind zentrale Orte zur Deckung des geho-
benen periodischen Bedarfs der Bevolkerung im
Mittelbereich (zum Abitur fiihrende Schulen, Kran-
kenhéuser, vielseitige Einkaufsmdglichkeiten, etc.)
und werden durch die Landesplanung ausgewiesen.
Sie sind zugleich Arbeitsmarktzentrum fiir ihren
Verflechtungsbereich. Oberzentren werden ebenfalls
durch die Landesplanung ausgewiesen und decken
den hoheren spezialisierten Bedarf der Bevolkerung
im Oberbereich (Fachhochschulen/ Universitéten,
Spezialkliniken, GroBkaufhiduser, etc.). Zugleich
verfiigen Oberzentren in groBerem Umfang tliber
qualifizierte Arbeitskrifte. (nach ARL 2003, ARL
2002 und Blotevogel 2005b)

- Verflechtungsbereich
- Regionalplan

- Landesplanung

- Raumordnungsplan

Stiadtenetz™

Ein Stéddtenetz ist eine freiwillige und gleichberech-
tigte Kooperation von Stddten einer Region oder
benachbarter Regionen. Dabei geht es vorrangig um
eine moglichst effiziente Nutzung endogener Poten-



Central places provide the basis for city networks.
To this extent, city networks complement existing
planning elements. They can make an important con-
tribution to making planning both more flexible and
more oriented towards action and implementation. It
is helpful if implementation-oriented objectives are
set in cooperation for specific core tasks with spatial
impacts in the region.

Two types of city network are distinguished. The first
type is the interregional network based on functional
commonalities, in which geographical proximity is
not decisive. The aims of this type of network might
include to join forces to assert common interests in
an increasingly integrated Europe, whilst guarding
their separate identities, and developing joint strate-
gies for certain policy areas (e.g. university research,
technology transfer, city marketing and culture).

The second type is the intraregional network, where
cooperation is based on geographical proximity.
Networks of this type aim to provide a common fo-
cus for the talents and locational assets which exist
within a coherent region, and to develop a sense of
common regional identity, thereby reducing the ri-
valry which frequently exists among local authori-
ties, achieving cost savings and exploiting synergies,
and establishing a joint regional policy. Under Sec-
tion 13 of the Federal Spatial Planning Act, coopera-
tion between local authorities must be supported in
order to promote developments in individual regions
(city networks).

-> central-place system
- elements of spatial planning
- Federal Spatial Planning Act

City State
see state and city, town
City, Town

A “Stadt” is an urban community — city or town —
to which the state has granted the right to bear the
name. Unlike the status granted by historical city
charters, this title has little legal significance. The
threshold population for “Stadt™ status in most states
is about 10,000.

However, the legal status of towns and cities in Ger-

many varies considerably.

= The “amtsangehdrige Gemeinde” is a municipal-
ity forming part of an administrative association
of municipalities. Such communities have trans-
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tiale der kommunalen Partner. Grundlage eines Stid-
tenetzes bilden die Zentralen Orte. Insofern ergénzen
Stadtenetze die vorhandenen Planungselemente. Sie
konnen einen wichtigen Beitrag dazu leisten, dass
das planungspolitische Agieren flexibler, handlungs-
und umsetzungsorientierter wird. Dabei ist hilfreich,
wenn in der Kooperation konkrete und raumbedeut-
same regionale Kernaufgaben mit umsetzungsorien-
tierten Zielsetzungen in Angriff genommen werden.

Es werden zwei Stddtenetz-Typen unterschieden.
Den ersten Typ bilden interregionale Netze auf der
Basis dhnlicher funktionaler Beziehungen, bei de-
nen rdumliche Nihe kein entscheidendes Kriterium
darstellt. Ziele dieses Stiddtenetz-Typs sind zum Bei-
spiel, gemeinsam in einem zusammenwachsenden
Europa Stérke zu zeigen, dabei aber die eigene Iden-
titdt zu bewahren und insbesondere auf bestimmten
Feldern (Hochschulforschung, Technologie-Trans-
fer, Stddtemarketing oder Kultur) gemeinsame
Handlungsstrategien zu entwickeln.

Unter dem zweiten Typ werden intraregionale Net-
ze auf der Basis rdumlicher Ndhe verstanden. Ziel
dieses Stddtenetz-Typs ist es, die unterschiedlichen
Begabungen und Standortbedingungen in einer
iiberschaubaren Region zu biindeln, ein regionales
Gemeinschaftsgefiihl zu entwickeln und damit zu-
gleich kommunale Konkurrenzen abzubauen, Res-
sourcen zu sparen und gemeinsame Synergieeffekte
Zu nutzen sowie eine gemeinsame regionale Politik
zu etablieren. Nach § 13 des Raumordnungsgesetzes
ist die Zusammenarbeit von Gemeinden zur Stér-
kung teilrdumlicher Entwicklungen (Stiadtenetze) zu
unterstiitzen. (nach ARL 2003)

> Zentrale-Orte-System

- Planungselemente der Raumordnung und Lan-
desplanung

- Raumordnungsgesetz

Stadtstaat

siehe Land, Bundesland und Stadt

Stadt

Eine Stadt ist eine Gemeinde, der vom Land das Recht
verliehen wurde, den Titel ,,Stadt™ zu tragen. Im Ge-
gensatz zum historischen Stadtrecht besitzt dieser Ti-
tel heute nur noch geringe rechtliche Bedeutung. Als
Schwellenwert fiir die Verleihung des Stadttitels kann
in den meisten Bundesldndern eine Einwohnerzahl
von etwa 10.000 angenommen werden.

Die Stddte in Deutschland unterscheiden sich jedoch
erheblich hinsichtlich ihrer rechtlichen Stellung. Es
gibt:
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ferred their autonomous rights almost entirely to
the association (variously termed “Amt,” “Samt-
gemeinde,” “Verbandsgemeinde™). A “Stadt* be-
longing to such an association is the exception.

= The “kreisangehorige Stadt” and “kreisange-
horige Gemeinde”, are municipalities belonging
to a county (Kreis or Landkreis), which performs
many municipal functions on their behalf

= The ,kreisangehorige Stadt™ and , kreisangehdrige
Gemeinde* with special status. These muncipali-
ties subsumed under counties can perform certain
functions of the county if they have a certain
population level (between 20,000 and 60,000, de-
pending on the state). From state to state they bear
different titles, such as “grofle Kreisstadt™ (major
county town), “Sonderstatusstadt” (special status
city), and the like.

= The “kreisfreie Stadt,” (county-free city, in-
dependent city, or county borough) a city that
constitutes a county in its own right. In addition
to municipal functions, it performs all county
functions itself The average minimum population
for county-free cities is about 100,000, although
the figure is much lower in some states and higher
in others. 114 cities in German have county-free
status (status 2003).

= The “Stadtstaat” (city state), cities which are also
states of the federation. In city states, the authori-
ties handle not only municipal and county tasks
but also those of a state government. Berlin, Ham-
burg, and Bremen are city states.

In the system of territorial units for statistical pur-
poses (NUTS) developed by Eurostat for use in Eu-
rope, the three city states in Germany are assigned to
the NUTS classification level 1, and the 114 county-
free cities to NUTS 3.

- state

- county

-> municipality, local authority
-> territorial authority

Cluster, Spatial

A cluster is a spatial concentration of small and large
enterprises, research facilities, and other actors from
the same or related sectors. A cluster encompasses
upstream and downstream production and service
activities as well as specialised infrastructure to sup-
port these activities. Such regional concentration can
be theoretically justified in terms of agglomeration
effects.

In regional policy, concepts for strengthening re-
gional clusters (so-called cluster strategies) have
become increasingly important. Underlying these
concepts is the idea of identifying potential clusters
on the basis of regional strengths and consolidating
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amtsangehorige Gemeinden: diese Gemeinden ha-
ben ihre Selbstverwaltungsrechte fast vollstindig
auf eine Verwaltungsgemeinschaft (Amt, Samtge-
meinde, Verbandsgemeinde) tibertragen. Amtsan-
gehorige Stidte gibt es nur ausnahmsweise.
kreisangehorige Stdadte und Gemeinden: Stéidte
und Gemeinden, die einem Landkreis angehdren,
der zahlreiche kommunale Aufgaben an ihrer Stel-
le erledigt.

kreisangehorige Stadte und Gemeinden mit Son-
derstatus: Ab einer gewissen Einwohnerzahl (je
nach Land zwischen 20.000 und 60.000) kon-
nen kreisangehorige Stidte einige Kreisaufga-
ben selbst wahrnehmen. Sie tragen (je nach Land
unterschiedliche) Titel wie ,,Grofe Kreisstadt®,
,.Sonderstatusstadt® u.d.

kreisfreie Stadte: Stiadte, die einen eigenen Kreis
bilden. Sie erledigen neben den kommunalen
Aufgaben auch alle Kreisaufgaben selbst. Die
Mindesteinwohnerzahl kreisfreier Stidte liegt in
den meisten Landern bei etwa 100.000, in einigen
deutlich darunter, in anderen dartiber. 114 Stad-
te der Bundesrepublik zdhlen zu den kreisfreien
(Stand 2003).

Stadtstaaten: Stéddte, die gleichzeitig Linder sind.
Hier erledigt die Stadtverwaltung nicht nur Ge-
meinde- und Kreisaufgaben, sondern zusétzlich
auch die einer Landesregierung. Stadtstaaten sind
Berlin, Hamburg und Bremen.

In der von Eurostat entwickelten, in Europa ver-
wendeten, Systematik der Gebietseinheiten fiir die
Statistik (NUTS) entsprechen die 3 Stadtstaaten der
Bundesrepublik Deutschland der Klassifikationsebe-
ne NUTS 1 und die 114 kreisfreien Stiadte der Ebene
NUTS 3. (nach Schmidt-Eichstaedt 2005)

- Land, Bundesland
- Landkreis

- Gemeinde

- Gebietskorperschaft

Cluster, raumliche

Cluster nennt man eine rdumliche Konzentration von
kleinen und grofen Unternehmen, Forschungsein-
richtungen und anderen Akteuren der gleichen oder
dhnlichen Branchen. Ein Cluster umfasst vor- und
nachgelagerte Produktions- und Dienstleistungsak-
tivitdten sowie eine spezialisierte Infrastruktur, die
diese Aktivitdten unterstiitzt. Theoretisch ldsst sich
die regionale Konzentration mit positiven Agglome-
rationseffekten begriinden.

In der Regionalpolitik haben die Konzepte zur
Stiarkung regionaler Cluster (sog. Clusterstrategi-
en) zunehmend an Bedeutung gewonnen. Diesen
Konzepten liegt die Idee zugrunde, ausgehend von



them through targeted promotion (“strengthening
strengths™) in order to enhance the region‘s attrac-
tiveness for commerce and industry and to bind ex-
isting firms to the region. Owing to the “Cooperation
Networks and Cluster Management” scheme added
to the joint programme “Improvement of Regional
Economic Structures in January 2005, many states
and regions in Germany now operate with cluster
strategies.

-> joint task/responsibility
-> infrastructure

- state

—> regional policy

-> region

Community Transport Financing Act

The Community Transport Financing Act (GVFG)
provides the basis for the Federation to provide fi-
nancial assistance to the states for improving local
transport and traffic conditions. The state govern-
ment passes the money on to local authorities, which
have to apply for funding. The types of investment
to benefit from this assistance include the construc-
tion of local highways, bus lanes, the building or ex-
tension of public transport systems, and the purchase
of new buses. One of the conditions for support is
that the improvements to transport and traffic condi-
tions envisaged by with the project should, in terms
of both nature and scale, be a matter of urgent need
and that such measures should be consistent with the
goals of federal and state spatial planning.

-> federation, federal government
- state
—> goals of spatial planning

Comprehensive Planning

Comprehensive planning (master planning, devel-

opment planning) predominated in the 1960s and

1970s. The assumptions on which it proceeded

were:

= that decision-making processes are governed by
an ends-means rationale and planning is directed
towards the “public interest;”

= that planners are in a very strong position, and as
experts have exact knowledge of the “public in-
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regionalen Stirken die potentiellen Cluster zu iden-
tifizieren und durch gezielte Férderung zu festigen
(,,die Stdrken starken®), um damit einerseits die At-
traktivitédt der Region als Wirtschaftsstandort zu er-
hohen und andererseits bestehende Unternehmen an
die Region zu binden. Bedingt durch das im Januar
2005 neu in die Gemeinschaftsaufgabe ,,Verbesse-
rung der regionalen Wirtschaftsstruktur* aufgenom-
mene Forderangebot ,,“Kooperationsnetzwerke und
Clustermanagement™ verfiigen mittlerweile eine
Vielzahl an (Bundes-)Landern und Regionen tiber
Clusterstrategien. (nach Porter 1998, Maier/T6dt-
ling/Trippl 2005)

- Gemeinschaftsaufgabe
- Infrastruktur

- Land

- Regionalpolitik

- Region

Gemeindeverkehrsfinanzierungs-
gesetz®

Auf der Grundlage des Gemeindeverkehrsfinanzie-
rungsgesetzes (vollstidndig: Gesetz iiber Finanzhilfen
des Bundes zur Verbesserung der Verkehrsverhilt-
nisse der Gemeinden — GVFG) gewéhrt der Bund
den Lindern Finanzhilfen fiir Investitionen zur Ver-
besserung der Verkehrsverhiltnisse in den Gemein-
den. Die Lander geben die Gelder an die Gemeinden
weiter, die entsprechende Antrdge dafiir stellen
miissen. Zu den geforderten Investitionen gehdren
u. a. innerortliche Hauptverkehrsstralen, besondere
Fahrspuren fiir Omnibusse, Bau oder Ausbau von
Verkehrswegen, die dem 6ffentlichen Personennah-
verkehr dienen, und die Beschaffung von Omnibus-
sen. Voraussetzung fiir die Forderung ist u. a., dass
das Vorhaben nach Art und Umfang zur Verbesse-
rung der Verkehrsverhéltnisse dringend erforderlich
ist und die Ziele der Raumordnung und Landespla-
nung berticksichtigt werden. (nach ARL 2003)

- Bund
- Land
- Ziele der Raumordnung

Umfassende Planung

Umfassende Planung (comprehensive planning, Ent-

wicklungsplanung) ist ein Planungsansatz, der vor

allem in den 1960er und 70er Jahren das Planungs-

verstidndnis prigte. Sie geht dabei von folgenden

Grundannahmen aus:

= Entscheidungsprozesse sind als Zweck-Mittel-
Rationalitét aufgebaut, wobei die Planung am ,,6f-
fentlichen Interesse* ausgerichtet ist;
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terest” and act accordingly; and that they have no
power interests of their own;

= that specialised, sectoral plans are integrated and
directed towards a common goal, the “public in-
terest” (synoptic ideal).

The preconditions for comprehensive planning is
thorough knowledge about the initial situation, about
planning alternatives, and about the consequences of
implementation. Among the greatest deficiencies of
the model, apart from the unrealistic assumption that
planners act solely in the public interest, is that this
precondition is seldom met. Since the 1980s, more
pragmatic approaches have displaced comprehen-
sive planning. Among the best known applications
of comprehensive planning are the urban develop-
ment planning procedures established at the time in
many cities. Current integrated urban development
concepts also share certain features with the com-
prehensive planning paradigm. (adapted from Jo-
chimsen 1969; Altshuler 1965)

—> strategic planning

—> urban development planning

Conference of Ministers
for Spatial Planning

The Federal Spatial Planning Act places a duty on the
federal state governments to consult on fundamental
issues relating to federal and state spatial planning.
The Conference of Ministers for Spatial Planning,
which brings together the competent federal and state
ministers was set up in 1967 specifically for this pur-
pose. Although the decisions taken by the conference
have no binding effect, they have nonetheless made
a major contribution to establishing consensus on the
aims and purposes of spatial planning in Germany.

Conservation of Historic Monuments

The conservation of historic monuments (Denkmals-
chutz) is a system of prohibitions and enforcement
orders designed to protect and preserve cultural
monuments and historic landmarks, objects, parts
of objects or ensembles whose conservation is in the
public interest for artistic, historical, technical, sci-
entific, or urban development reasons. Heritage man-
agement (Denkmalpflege) denotes the intellectual,
technical, artisanal, and artistic measures required to
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= eine sehr starke Stellung der Planenden, denen als
Fachleute genaue Kenntnis des ,,6ffentlichen In-
teresses™ und ein Handeln in seinem Sinne unter-
stellt wird; eigene Machtinteressen der Planenden
werden dabei nicht angenommen;

= eine Integration der spezialisierten Fachplanungen
und ihre Ausrichtung auf ein gemeinsames Ziel,
das ,,6ffentliche Interesse* (Synoptisches Ideal).

Voraussetzung fiir Umfassende Planung sind voll-
stindige Grundlageninformationen iliber Ausgangs-
lage, Planalternativen und Konsequenzen einer
moglichen Umsetzung. Dass diese jedoch selten in
erforderlicher Form zu Verfiigung stehen, gehort —
neben der realititsfremden Annahme, dass Planer
ausschlieBlich dem 6ffentlichen Interesse folgen
— zu den grofiten Schwichen des Modells. Deshalb
verdringten seit den 1980er Jahren pragmatischere
Ansitze die Umfassende Planung als Grundlage des
Planungshandelns. Zu den bekanntesten Anwen-
dungen Umfassender Planung gehort die damals in
vielen Stiddten eingerichtete Stadtentwicklungspla-
nung; auch die heutigen Integrierten Stadtentwick-
lungskonzepte weisen Ziige des Paradigmas der
umfassenden Planung auf (nach Jochimsen 1969;
Altshuler 1965)

—> Strategische Planung
- Stadtentwicklungsplanung

Ministerkonferenz
fir Raumordnung*

Das Raumordnungsgesetz verpflichtet die Bundesre-
gierung und die Landesregierungen zu gemeinsamer
Beratung von grundsitzlichen Fragen der Raumord-
nung und Landesplanung. Zu diesem Zweck wur-
de 1967 die Ministerkonferenz fiir Raumordnung
(MKRO) eingerichtet. Mitglieder sind die fiir die
Raumordnung zustindigen Ressortchefs des Bundes
und der Linder. Obwohl die Beratungsergebnisse
der MKRO als EntschlieBungen keine Verbindlich-
keit erlangen, haben sie wesentlich zu einem ein-
heitlichen raumordnerischen Grundverstidndnis in
Deutschland beigetragen. (ARL 2003)

Denkmalschutz

Unter Denkmalschutz versteht man die auf Ver- und
Geboten beruhende Bewahrung von Kulturdenk-
milern, also von Sachen, Sachteilen oder Sachge-
samtheiten, an deren Erhaltung aus kiinstlerischen,
geschichtlichen, technischen, wissenschaftlichen
oder stddtebaulichen Griinden ein 6ffentliches In-
teresse besteht. Denkmalpflege bezeichnet die
geistigen, technischen, handwerklichen und kiinstle-
rischen MafBinahmen, die zur Unter- und Erhaltung



maintain and conserve cultural monuments, as well
as financial aid for owners and publicity for heritage
management cause.

In Germany, autonomy in cultural matters is vested
in the states, which accordingly have legislative
competence for heritage management and the con-
servation of historic monuments. Hence there are
sixteen acts pertaining to the subject matter. But se-
curing and preserving cultural monuments is also a
major cultural policy priority of the federal govern-
ment, which can directly influence the protection of
cultural monuments of national importance through
the “Federal Commissioner for Culture and the Me-
dia.” The commissioner makes an active contribu-
tion to this field in, for example, urban development
and tax law. Conservation is also supported through
federal tax law (e.g. accelerated depreciation of in-
vestment in listed buildings).

- state
- protected status

Contaminated Sites

The German term “Altlasten” refers to disused waste
disposal and other sites with exensive soil contami-
nation identified by hazard assessment as a concrete
threat to human health or the environment. Con-
taminated waste disposal sites include closed refuse
dumps with domestic and industrial waste, as well as
decommissioned industrial sites. The national legal
basis for dealing with suspected contaminated sites
is provided by the Federal Soil Protection Act and
the Federal Soil Protection and Contaminated Sites
Ordninance.

- soil conservation, Soil Protection Act
- derelict land, vacant site, brownfield site

Conurbation
see agglomeration
Convention on Spatial Planning

Spatial planning conventions (regional planning/
spatial planning agreements) are international agree-
ments, for instance establishing governmental com-
missions on cross-border cooperation. Section 16
of the Federal Spatial Planning Act states that “spa-
tially relevant plans and measures that may have a
substantial impact on neighbouring countries shall
be coordinated with the neighbouring countries af-
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von Kulturdenkmalern erforderlich sind, sowie die
finanziellen Hilfen fiir die Eigentiimer und die Wer-
bung fiir den Gedanken der Denkmalpflege.

In Deutschland liegt die Gesetzgebungskompetenz
fiir Denkmalschutz und Denkmalpflege bei den
Lédndern im Rahmen ihrer Kulturhoheit. Demzufolge
existieren 16 Denkmalschutzgesetze. Die Sicherung
und Erhaltung von Kulturdenkmdlern ist aber auch
ein Schwerpunkt der Kulturpolitik der Bundesre-
gierung, welche tiber einen “Beauftragten der Bun-
desregierung fiir Angelegenheiten der Kultur und
der Medien” direkten Einfluss auf die Erhaltung von
Kulturdenkmélern von nationaler Bedeutung ausiibt.
Der Beauftragte trdgt u.a. im Bereich des Stddtebau-
und Steuerrechts zur Erfiillung dieser Aufgabe bei.
Denkmalschutz wird auch iiber das Steuerrecht des
Bundes begiinstigt (z.B. beschleunigte Abschreibung
von Investitionen in denkmalgeschiitzte Gebdude).
(nach Echter/Krautzberger 2005)

- Land
- Unterschutzstellung

Altlasten*

Mit dem Begriff Altlasten bezeichnet man Altabla-
gerungen und Altstandorte mit grof3flachigen Bo-
denverunreinigungen, von denen nach erfolgter
Gefidhrdungsabschitzung eine konkrete Bedrohung
der menschlichen Gesundheit oder der Umwelt aus-
geht. Altablagerungen kénnen insbesondere still-
gelegte Ablagerungspldtze mit kommunalen und
gewerblichen Abfillen sein; Altstandorte sind
insbesondere ehemalige Betriebsgeldnde. Rechts-
grundlage zur bundeseinheitlichen Behandlung von
altlastverdidchtigen Flidchen sind das Bundes-Bo-
denschutzgesetz (BBodSchG) und die Bundes-Bo-
denschutz- und Altlastenverordnung (BBodSchV).
(gekiirzt von ARL 2001c¢)

- Bodenschutz, Bundesbodenschutzgesetz
- Brachfliche

Ballungsraum
siche Agglomeration
Raumordnungsabkommen

Raumordnungsabkommen sind Vereinbarungen
zwischen Staaten auf dem Gebiet der Raumord-
nung, z.B. zur Griindung von Regierungskommis-
sionen zur grenziiberschreitenden Zusammenarbeit.
Nach § 16 Raumordnungsgesetz sind ,,raumbedeut-
same Planungen und Mafinahmen, die erhebliche
Auswirkungen auf Nachbarstaaten haben kénnen,
[...] mit den betroffenen Nachbarstaaten nach den
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fected in accordance with the principles of reciproc-
ity and equivalence.” The aim of such agreements
is primarily to establish firm, long-term forms of
cooperation between public authorities on the vari-
ous levels of planning. Since the 1960s, the Federal
Republic has concluded bilateral agreements with
almost all neighbouring countries, usually resulting
in fruitful cooperation. A major multilateral regional
planning agreement is the European Spatial Devel-
opment Concept (ESDC) adapted by member states
of the EU.

—> cross-border spatial planning

Cooperative Preparatory
Land-Use Plan

see preparatory land-use plan
County

A county (Landkreis or Kreis) is a territorial author-
ity in the form of a local government association
composed of a number of municipalities. Counties
have the right to manage all the affairs of the local
community on their own responsibility within the
limits set by law (self-government tasks), and per-
form functions that are beyond the administrative
and financial capacity of member municipalities.
Counties also perform governmental functions as-
signed to them by law (delegated functions). From
the spatial planning point of view, for example, they
include functions governed by building law and na-
ture conservation law. Counties are thus both asso-
ciations of municipalities and lower governmental
administrative authorities. Matters falling within the
purview of local government autonomy are decided
by a directly elected assembly, the county council
(Kreistag). The administrative head of the county
is a directly elected chief executive, the “Landrat.”
The functions of counties and their relations with
state and municipalities are regulated by state stat-
ute. Counties finance themselves by means of a levy
(county levy) on member municipalities.

In the system of territorial units for statistical pur-
poses (NUTS) developed by Eurostat for use in Eu-
rope, the 439 counties in Germany are assigned to
the NUTS 3 classification level.

- municipality, local authority
-> territorial authority

—> local planning autonomy
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Grundsitzen der Gegenseitigkeit und Gleichwertig-
keit abzustimmen®. Das Ziel solcher Abkommen ist
vor allem die lidngerfristige Festlegung festgefiigter
Formen der behordlichen grenziibergreifenden Zu-
sammenarbeit auf den jeweiligen Planungsebenen.
Die Bundesrepublik schloss seit den 1960er Jah-
ren mit fast allen Nachbarstaaten solche bilateralen
Abkommen, aus denen teilweise erfolgreiche Ko-
operationen hervorgegangen sind. Ein bedeutendes
nicht nur bilaterales Raumordnungsabkommen ist
das von den Mitgliedstaaten der EU beschlossene
Européische Raumentwicklungskonzept (EUREK).
(nach AGEG 2000: 165)

- Grenziiberschreitende Raumordnung

Gemeinsamer Flachennutzungsplan

siehe Flichennutzungsplan
Landkreis, Kreis*

Ein Landkreis (auch Kreis genannt) ist eine Ge-
bietskorperschaft in Form eines aus mehreren Ge-
meinden bestehenden Kommunalverbandes. Die
Landkreise haben das Recht, alle Angelegenheiten
der ortlichen Gemeinschaft im Rahmen der Gesetze
in eigener Verantwortung zu regeln (Selbstverwal-
tungsangelegenheiten) und nehmen Aufgaben wabhr,
die das administrative und finanzielle Leistungsver-
mogen der angehorigen Gemeinden iibersteigen. Die
Kreise erfiillen aber auch staatliche Aufgaben, die
ihnen durch Gesetz zugewiesen sind (Auftragsange-
legenheiten). Dies sind aus raumplanerischer Sicht
beispielsweise bestimmte Aufgaben aus dem Bau-
recht oder dem Naturschutzrecht. Die Kreise sind
also gleichzeitig kommunaler Gemeindeverband als
auch untere staatliche Verwaltungsbehérde. Uber die
Selbstverwaltungsangelegenheiten beschliefit ein
direkt gewihltes Parlament, der Kreistag, Leiter der
Kreisverwaltung ist der direkt gewéhlte Landrat. Die
Aufgaben der Landkreise und ihr Verhéltnis zu Land
und Gemeinden werden in den Landkreisordnungen
der Lander geregelt. Kreise finanzieren sich durch
eine von den Mitgliedsgemeinden erhobene Umla-
ge, die Kreisumlage.

In der von Eurostat entwickelten, in Europa ver-
wendeten, Systematik der Gebietseinheiten fiir die
Statistik (NUTS) entsprechen die 439 Kreise der
Bundesrepublik Deutschland der Klassifikationsebe-
ne NUTS 3. (nach ARL 2003, ARL 2002)

- Gemeinde
- Gebietskorperschaft
- kommunale Planungshoheit



County-Free City
see city, town

Cross-Border
Spatial Planning

Cross-border spatial planning encourages the ex-
change of information and the coordination of
planning in border areas to avoid contradictory or
mutually incompatible action. Cross-border spatial
planning can take place on a number of levels, across
national, state, and regional borders.

Cross-border cooperation in planning with neigh-
bouring countries is often entrusted to bilateral or
multilateral spatial planning consultative bodies, es-
pecially in the form of spatial planning commissions
and working groups.

Co-operation on spatial planning across state bor-
ders within Germany is a matter of cooperation be-
tween the supreme state spatial planning authorities
and/or the regional planning authorities of two or
more states. It takes place within a variety of organi-
sational structures (e.g. ad hoc/special purpose asso-
ciations, joint working-parties) with differing legal
bases (e.g. statute, treaty, administrative agreement,
or agreement under public law).

Whereas within the country, in the case of spatial
structure plans crossing state boundaries, planning
that is binding on downstream plans is possible if
inter-state treaties have established the basis, this is
still not possible in the case of planning across na-
tional borders. Owing to their lack of binding force,
transnational concepts are more in the way of devel-
opment concepts. However, there are also cross-state
development concepts within Germany. In the case
of cross-border development, greater emphasis is
placed on the development concept and the coordi-
nation of objectives than on organisational elements.

Cultural Landscape

A cultural landscape is a landscape area whose char-
acteristics in terms of overall structure, land use,
fauna and flora species and water and energy re-
serves have largely been shaped by human activity.
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kreisfreie Stadt
siehe Stadt

Grenziiberschreitende
Raumordnung®

Grenziiberschreitende Raumordnung dient dem
Informationsaustausch und der Abstimmung tiber
Planungen im Grenzraum, um widerspriichliches
bzw. gegenseitig unvertragliches Planungshandeln
zu vermeiden. Grenziiberschreitende Raumordnung
kann auf verschiedenen Ebenen stattfinden: Bundes-
grenzen liberschreitende Raumordnung und Bun-
deslidnder- und Regionengrenzen iliberschreitende
Raumordnung.

Die grenziiberschreitende planerische Zusammen-
arbeit mit dem Ausland erfolgt hdufig in Gremien
zur bilateralen bzw. multilateralen Beratung der
Raumordnung mit benachbarten Staaten der Bun-
desrepublik Deutschland insbesondere in Form von
Raumordnungskommissionen und Arbeitsgemein-
schaften.

Die grenziiberschreitende planerische Zusammen-
arbeit im Bundesgebiet erfolgt durch Zusammenar-
beit der obersten Landesplanungsbehorden und/oder
der Triger der Regionalplanung zwischen zwei oder
mehreren Lindern in unterschiedlichen Organisa-
tionsformen (z.B. Zweckverband, Arbeitsgemein-
schaft) und auf verschiedenen Rechtsgrundlagen
(z.B. Gesetz, Staatsvertrag, Verwaltungsabkommen,
offentlich-rechtliche Vereinbarung).

Wihrend innerstaatlich, bei Lindergrenzen tber-
greifenden Raumordnungspldnen, bei Vorliegen
der erforderlichen staatsvertraglichen Grundlagen
Raumordnungspline erarbeitet werden konnen, die
gegentiber nachgeordneten Plidnen bindend sind,
ist dies im Staatsgrenzen tiberschreitenden Bezug
nach wie vor nicht moglich. Mangels Verbindlich-
keit weisen Staatsgrenzen tiberschreitende Konzep-
te eher den Charakter von Entwicklungskonzepten
auf Es gibt aber auch Entwicklungskonzepte inner-
halb Deutschlands, die Landergrenzen tibergreifend
angelegt sind. Die Entwicklungskonzepte und die
Zielabstimmung fallen bei grenziiberschreitenden
Entwicklungskonzepten stirker ins Gewicht als ord-
nende Elemente. (nach ARL 2002)

Kulturlandschaft*

Als Kulturlandschaft bezeichnet man einen Land-
schaftsbereich, dessen Gliederung, Flachennutzung,
Pflanzen- und Tierbestand, Wasserwirtschaft und
Energiehaushalt weitgehend durch die Zivilisation
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The eco-systems it contains are thus predominantly
anthropogenic. All landscapes in densely populated
areas can now be described as cultural or man-made
landscapes. These contrast with natural (or at least

nearly-natural) landscapes.

-> natural landscape

Decentralised Concentration

Decentralised concentration, a guiding principle em-
bodied at the federal level in the Federal Spatial Plan-
ning Act and the Spatial Planning Policy Guidelines,
envisages balanced spatial and settlement structures
throughout the country. The guiding principle derives
from Walther Christaller’s 1933 central place theory.
Maintaining a decentralised settlement structure for
the entire national territory with many efficient cen-
tres and urban regions is intended to prevent strong
spatial disparities and overburdening in growth re-
gions. It can also improve the prospects for develop-
ment in regions distant from urban agglomerations
(strengthening endogenous regional potential).

In the endeavour to achieve decentralised concentra-
tion, the guiding principal policy instrument applied
by spatial planners is the central places concept.
More recent, informal planning approaches such as
the city network can also prove useful.

—> central place system
> city network

—> spatial planning policy guidelines and spatial
planning policy framework for action

Density of Built Use

The main purpose of stipulating the density of built
use or degree of building coverage is to stipulate the
density of development and the construction height
of physical structures, and the proportion of a devel-
opment site which may be built on. The density of
built use can be determined by including stipulations
on

= the site occupancy index or plot coverage rate,

= the floor-space index or floor area,

= the cubing ratio or building volume,

= the number of full storeys,

= the height of physical structures.

The site occupancy index is the ratio of the actual
surface area of a plot to permissible coverage. It is
expressed as a simple ratio of built surface area to
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bestimmt und somit durch iiberwiegend anthropo-
gene Okosysteme gebildet wird. Alle Landschaften
dicht besiedelter Rdume sind heute als Kulturland-
schaften zu bezeichnen. Den Gegensatz bilden die
Naturlandschaften oder zumindest noch naturnahen

Landschaften. (ARL 2003)
- Naturlandschaft

Dezentrale Konzentration™

Das auf Bundesebene im Raumordnungsgesetz und
Raumordnungspolitischen Orientierungsrahmen
verankerte Leitbild der dezentralen Konzentration
verfolgt das Ziel, eine bundesweit ausgeglichene
Raum- und Siedlungsstruktur zu entwickeln bzw.
zu sichern. Das raumordnerische Leitbild ist eine
Weiterentwicklung von Walther Christallers Theo-
rie der Zentralen Orte aus dem Jahr 1933. Durch die
Erhaltung einer dezentralen Siedlungsstruktur des
Gesamtraums mit seiner Vielzahl leistungsfdhiger
Zentren und Stadtregionen sollen starke raumliche
Disparititen sowie Uberlastungen in Wachstumsre-
gionen verhindert werden. Zudem kann hierdurch
auch eine Verbesserung der Entwicklungschancen
agglomerationsferner Regionen (Starkung der regi-
onalen Eigenkrifte) erreicht werden.

Zur Verwirklichung des Leitbildes einer dezentralen
Konzentration steht der Regionalplanung vor allem
das Zentrale-Orte-Konzept als raumordnungspoliti-
sches Instrument zur Verfiigung, wobei auch neue-
re informelle Planungsansiitze wie z.B. Stadtenetze
zielfiihrend eingesetzt werden konnen. (nach ARL
2001a)

- Zentrale-Orte-System
- Stidtenetze

- Raumordnungspolitischer Orientierungs- und
Handlungsrahmen

MaB der baulichen Nutzung®

Angaben zum Maf der baulichen Nutzung in den

Bauleitpldnen verfolgen im Wesentlichen den

Zweck, die Bebauungsdichte und die Hohenentwick-

lung baulicher Anlagen sowie den Anteil liberbauter

Grundstiicksfliche zu bestimmen. Das Maf} der bau-

lichen Nutzung kann gemif der Baunutzungsver-

ordnung bestimmt werden durch

= die Grundfldchenzahl oder GréBe der Grundfla-
chen der baulichen Anlagen,

= die Geschossflichenzahl oder GroBie der Ge-
schossflache,

= die Baumassenzahl oder die Baumasse,

= die Zahl der Vollgeschosse,

= die Hohe baulicher Anlagen.



site area. This value makes it possible to calculate
the proportion of the surface area of a development
site which may be covered.

The floor-space index indicates the relationship be-
tween the total floor space of all of the storeys in a
building and the size of the development site. The
total floor space is calculated on the basis on the ex-
ternal dimensions of all full storeys; i.e. it includes
external and internal walls and stairways, although
exceptions are possible for certain types of physical
structure and sections of buildings.

The cubing ratio indicates the maximum volume
of buildings per square metre of plot area. It is cal-
culated on the basis of the external dimensions of
buildings from the floor of the lowest full storey to
the ceiling of the uppermost full storey. In respect of
industrial, commercial and special-use areas, plan-
ning designations may be made without the need for
details on the number of storeys.

Depending on the building use category, the Land
Utilisation Ordinance sets limits to the site occupan-
cy index, floor-space index, and cubing ratio, which
may for specific reasons be exceeded.

When the degree of building coverage is set in a
binding land-use plan, the site occupancy index or
the proportion of the site to be covered by physical
structures must always be stated; the number of full
storeys and the height of construction need to be set
if failure to do so might be detrimental to the public
interest, and especially to the appearance of the lo-
cality or landscape.

—> binding land-use plan

- Land Utilisation Ordinance
-> preparatory land-use plan
—> urban land-use planning

Derelict Land, Vacant Site,
Brownfield Site

The German term “Brachfldche,” variously trans-
lated as derelict land/site, vacant land/site, brown-
field site, is not clearly defined and covers a broad
field of meaning. Its origins are in agriculture, where
“Brache” means “fallow (land)” land left uncultivat-
ed for a year to restore its fertility in the three-field
crop rotation system. In urban studies and urban
planning practice, “Brache” has been applied to
abandoned or formerly developed land particularly
since the 1970s, when economic and technical struc-
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Als Grundflichenzahl (GRZ) wird das Verhiltnis
zwischen der tiberbaubaren Fldche und der Grund-
stiicksflache in Form eines dimensionslosen Dezi-
malbruchs angegeben. Diese Zahl erméglicht die
rechnerische Ermittlung des Anteils eines Baugrund-
stticks, der von baulichen Anlagen tiberdeckt werden
darf

Die Geschossflichenzahl (GFZ) gibt das Verhiltnis
zwischen der Summe der Geschossflachen und der
Grundstiicksflache an. Die rechnerische Ermittlung
der Geschossfliche schlie3t die Aulenmalle der
Gebdiude in allen Vollgeschossen, somit auch die
Umfassungswinde und Treppenrdume ein, wobei
beistimmte bauliche Anlagen und Gebéudeteile aus-
genommen bleiben.

Die Baumassenzahl (BMZ) gibt an, wieviel Kubik-
meter Baumasse je Quadratmeter Grundstiicksfliche
zulédssig sind. Die Massenermittlung umfasst die
AuflenmaBe der Gebiude vom FuB3boden des ersten
Vollgeschosses bis zur Decke des obersten Vollge-
schosses. Bei Industriegebieten, Gewerbegebieten
und Sondergebieten kénnen auch ohne Angaben zur
Geschossigkeit genaue planerische Festlegungen er-
folgen.

Fiir Grundfldchenzahl, Geschossfldachenzahl und
Baumassenzahl werden durch die Baunutzungsver-
ordnung nach Art der baulichen Nutzung differen-
zierte Obergrenzen vorgegeben, die mit bestimmten
Griinden auch tiberschritten werden diirfen.

Bei der Festsetzung des Malies der baulichen Nut-
zung im Bebauungsplan ist stets die Grundfliachen-
zahl oder die GroBe der Grundflachen der baulichen
Anlagen festzusetzen; die Zahl der Vollgeschosse
oder die Hohe baulicher Anlagen ist dann festzu-
setzen, wenn ohne ihre Festsetzung offentliche Be-
lange, insbesondere das Orts- und Landschaftsbild,
beeintrichtigt werden konnen. (nach ARL 2003)

- Bebauungsplan

- Baunutzungsverordnung
- Fldchennutzungsplan
- Bauleitplanung

Brachflache

Der Begriff Brachflidche hat bisher keine einheitliche
Definition erfahren und wird in unterschiedlicher
Weise angewendet. Der Ursprung des Begriffs liegt
in der Landwirtschaft, wo Brache einen unbestellter
Acker beschreibt, der innerhalb der Dreifelderwirt-
schaft zu Regenerationszwecken ein Jahr lang nicht
genutzt wird. Auch in der Stadtforschung und Stadt-
planungspraxis wird der Brachenbegriff zur Be-
schreibung nicht mehr genutzter Flidchen verwendet,
verstdrkt seit den 1970er Jahren, wo aufgegebene

179



tural change led to the widespread abandonment of
sites. In contrast to fallow land in agriculture, the
derelict or vacant sites in this context are not delib-
erately taken out of the use cycle, but usually find
no subsequent use. There are many and varied rea-
sons, such as the type and state of the sites. Vacant
land can be categorized in terms of descriptive at-
tributes (former use, size, contamination risk, etc.),
economic attributes (cost and yield aspects), tempo-
ral aspects (short-term or permanent abandonment),
and action-oriented aspects (need for intervention to
change locational qualities enabling revitalisation or
subsequent use).

The Federal Building Code and the Federal Spatial
Planning Act stipulate that the recycling of vacant
developed land takes priority over the use of previ-
ously undeveloped land.

- Federal Building Code
- Federal Spatial Planning Act 4

Development Programme

An development programme is a public sector meas-
ure for the financial support of specific projects.

There are numerous development programmes in
a wide range of areas. A distinction can be made in
spatial planning between support for urban areas and
regional aid. There are not only EU development
programmes but also federal, state, and joint federal/
state programmes.

EU programmes include Urban/Urban II (aid for
neighbourhoods in crisis) and the EFRE structural
fund (European Fund for Regional Development: for
the development of disadvantaged regions) and ESF
(European Social Fund). The federal government
and state governments provide assistance under the
joint programme “Improvement of Regional Eco-
nomic Structures” and through urban development
promotion. State government aid includes local in-
vestment funds and the promotion of infrastructure.
The federal/state Reconstruction Loan Corporation
(Kreditanstalt fiir Wiederaufbau — KfW) provides
aid in many areas including the development of local
infrastructure and housing modernisation.

-> joint task/responsibility
-> regional policy
- economic development aid
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Standorte in Folge des wirtschaftlichen und techni-
schen Strukturwandels ein allgemeines Phdnomen
wurden. Im Unterschied zur landwirtschaftlichen
Brache werden die Flidchen in diesem Kontext aller-
dings zumeist nicht bewusst aus dem Nutzungszy-
klus genommen, sondern es findet sich meist keine
Nachnutzung. Die Griinde dafiir sind vielfiltig, wie
auch Typ und Zustand der Fliche. Brachflichen
lassen sich anhand deskriptiver Merkmale (vorhe-
rige Nutzung, Grofle, Altlastenrisiko, etc.), 6kono-
mischer Merkmale (Kosten- und Ertragsaspekte),
zeitlicher Aspekte (kurzfristige, dauerhafte Aufgabe
der Nutzung) und handlungsorientierter Merkmale
(Interventionsnotwendigkeiten zur Anderung der
Standorteigenschaften, die eine Revitalisierung oder
Anschlussnutzung erméglichen) abgrenzen.

Gesetzlich ist durch Baugesetzbuch und Raumord-
nungsgesetz geregelt, dass der Wiedernutzung von
brachgefallenen Siedlungsflachen ein Vorrang ge-
geniiber der Inanspruchnahme neuer Freiflichen zu
geben ist. (nach Bohme/Henckel/Besecke 2004)

- Baugesetzbuch
- Raumordnungsgesetz

Foérderprogramme

Ein Forderprogramm ist eine 6ffentliche Maflnahme
zur finanziellen Unterstilitzung bestimmter Projekte.

Es besteht eine groBe Vielzahl von Férderprogram-
men fiir die verschiedensten Bereiche. In der Raum-
planung kann zwischen der Férderung urbaner
Réume und der Regionalforderung unterschieden
werden. Neben Programmen der EU kommen v. a.
Forderprogramme des Bundes, der Linder, sowie
gemeinsame Forderprogramme von Bund und Lén-
dern zum Einsatz.

Auf EU-Ebene bestehen z.B. die Programme Urban/
Urban IT (Unterstiitzung krisenbetroffener Stadt-
viertel) oder die Strukturfonds EFRE (Européischer
Fonds fiir regionale Entwicklung: Forderung be-
nachteiligter Regionen) und ESF (Européischer So-
zialfonds). Bund und Linder férdern gemeinsam im
Rahmen der Gemeinschaftsaufgabe ,,Verbesserung
der regionalen Wirtschaftsstruktur* und der Stédte-
bauférderung. Reine Linderforderungen sind unter
anderem der Kommunale Investitionsfonds und die
Forderung bestimmter Infrastrukturen des Landes.
Auch die von Bund und Léndern getragene Kredit-
anstalt fiir Wiederaufbau (KfW) unterstiitzt neben
zahlreichen anderen Bereichen die Entwicklung
kommunaler Infrastrukturen oder die Modernisie-
rung von Wohnraum.

- Gemeinschaftsaufgaben
- Regionalpolitik
- Wirtschaftsforderung



Disparities, Spatial

The term spatial disparities refers to unbalanced
structures within an area or between different sub-ar-
eas. Structural differences exist between continents
as well as between countries and within countries.
An imbalance is reflected in differing living and
working conditions and in unequal opportunities for
economic development. Regional policy is particu-
larly concerned with disparities between regions in
Germany. Strategies range from compensation (bal-
ancing out disadvantages) and growth enhancement
(“strengthening strengths®).

—> regional policy
- region
- economic development aid

-> equivalence of living conditions

District (municipal/urban)

The term “Stadteil” refers to a subdivision of a town
or city. A number of meanings can be distinguished.

In the narrower, administrative sense, “Stadtteil” or
“Ortsteil” refers to a district officially designated by
the municipality with a name of its own. In many cas-
es the area in question was formerly an independent
municipality that has become part of the present mu-
nicipality by annexation or merger. In many states,
representative assemblies can be elected in districts.
Furthermore, a district can constitute a planning or
statistical spatial unit. In some states in Germany,
districts in large cities are integrated into “Stadtbez-
irke,” superordinate districts which general have a
district assembly and administration. Depending on
the local government constitution of each state, the
powers vested in districts differ considerably.

“Quartier,” “Stadtviertel,” and “Kiez,” in contrast,
are informal terms for limited, spatially and socially
coherent urban areas best described in English as
“neighbourhoods.” Their boundaries are flexible,
depending as they do on the perception of residents,
and do not correspond to official district boundaries.
Such areas defined more in terms of functional crite-
ria are the areas of application for local development
promotion programmes such as the “Socially Inte-
grative City”” and neighbourhood management.

-> municipality, local authority
> city, town
= Socially Integrative City
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Disparitiaten, rdumliche

Réiumliche Disparitiiten bezeichnen unausgegliche-
ne Strukturen innerhalb eines Raums bzw. zwischen
verschiedenen Teilrdumen. Dabei sind Strukturun-
terschiede sowohl zwischen Kontinenten, als auch
zwischen Staaten sowie innerhalb einzelner Staaten
zu erkennen. Die Unausgeglichenheit duflert sich
in unterschiedlichen Lebens- und Arbeitsbedingun-
gen sowie in ungleichen wirtschaftlichen Entwick-
lungsmdglichkeiten. Mit Disparitiiten zwischen den
Regionen in Deutschland beschiftigt sich insbeson-
dere die Regionalpolitik. Dabei bewegt sich die Po-
litik zwischen Ausgleichs- (Nachteilsausgleich) und
Wachstumsstrategien (,,die Stdrken stdrken®). (nach
BBR 2005c¢, Frankenfeld 2005:185ff)

- Regionalpolitik

- Region

- Wirtschaftsforderung

- Gleichwertigkeit der Lebensbedingungen

Stadytteil

Der Begriff Stadtteil beschreibt einen innerstidti-
schen Teilraum. Es kénnen dabei Bedeutungsebenen
unterschieden werden:

Ein Stadtteil (im engeren, administrativen Sinne)
oder Ortsteil ist ein von der Gemeinde amtlich fest-
gelegtes Teilgebiet mit eigenem Namen. In vielen
Fillen handelt es sich dabei um das frithere Ge-
meindegebiet einer ehemals selbstindigen Gemein-
de, die durch Eingemeindung oder Fusion Teil der
heutigen Gemeinde wurde. In vielen Bundeslidn-
dern konnen in Ortsteilen politische Vertretungen
gewihlt werden. Weiterhin kann ein Stadtteil auch
eine Planungs- oder statistische Raumeinheit bilden.
In einigen Bundeslidndern sind die Stadtteile groBer
Stadte zu Stadtbezirken zusammengefasst, die regel-
miBig ein Bezirksparlament und eine Bezirksver-
waltung besitzen. Die Kompetenzausstattung ist je
nach Kommunalverfassung des jeweiligen Landes
sehr unterschiedlich ausgeprégt.

Quartier, Stadtviertel oder Kiez ist dagegen eine
informelle Bezeichnung fiir einen tiberschaubaren,
rdumlich und sozial kohdrenten Stadtbereich. Seine
Begrenzung ist flexibel, von der Identifikation der
Bewohner abhéingig und muss nicht den amtlichen
Stadtteilgrenzen entsprechen. Solche nach funkti-
onaleren Kriterien abgegrenzten Gebiete sind der
Geltungsbereich fiir Forderprogramme der Stadttei-
larbeit, etwa ,,Soziale Stadt™ oder Quartiersmanage-
ment.

- Gemeinde
- Stadt
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District, District Administration

“Regierungsbezirk,” literally “government district”
is a administrative subdivision of certain states in
Germany. Five states (status 2005) divide their ter-
ritory into such districts, which are endowed with
administrative structures. The chief official of the
district is the “Regierungsprésident™ (literally “gov-
ernment president”). These districts constitute a
middle tier between counties and county-free cities
on the one hand and the state on the other. The Re-
gierungsbezirk is generally responsible for almost
all substantive administrative matters, on which it
has the final say.

In the interests of simplifying administrative struc-
tures and in view of tight public finances, many states
are debating abolition of these districts and transfer-
ring their functions to the counties and the state. The
number of states subdivided into such districts has
accordingly diminished in recent years from eight to
five: Baden-Wiirttemberg (4 districts), Bavaria (7),
Hessen (3), North Rhine-Westphalia (5), and Saxony
(3). They have been abolished in Rhineland-Palati-
nate, Saxony-Anhalt, and Thuringia.

In the system of territorial units for statistical pur-
poses (NUTS) developed by Eurostat for use in
Europe, “Regierungsbezirke” are assigned to classi-
fication level NUTS 2.

- state
- county
> city, town

Duty to Provide Information and
Duty to Participation

see tools for securing and implementing spatial plan-
ning

Eco-Audit

EMAS (Eco-Management and Audit Scheme) re-
ferred to in short as eco-audit, is a procedure de-
veloped by the European Union for the continuous
improvement of corporate environmental protection.
Over and above enforceable law, companies, public
and territorial authorities undertake to carry out en-
vironmental audits, to introduce eco-management
systems, and to set themselves targets for improving
organisational environmental management. After
evaluation of their annual environmental declara-
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- Soziale Stadt

Regierungsbezirk

Ein Regierungsbezirk ist die Unterteilung des Ge-
biets eines Bundeslandes zum Zwecke der Ver-
waltung. Fiinf Léinder (Stand 2005) gliedern ihr
Hoheitsgebiet in Regierungsbezirke und haben dort
staatliche Verwaltungen eingerichtet. Diese Regie-
rungsbezirke werden vom Regierungsprisidenten
geleitet. Sie bilden eine eigene Mittelinstanz zwi-
schen den Landkreisen und den kreisfreien Stiddten
auf der einen und den Lindern auf der anderen Seite.
In den Regierungsbezirken sind in der Regel nahezu
alle sachlichen Verwaltungszustindigkeiten konzen-
triert und werden dort abschlieBend beschlossen.

In vielen Bundesldndern wird vor dem Hintergrund
von Verwaltungsvereinfachung und knapper offent-
licher Mittel diskutiert, die Regierungsbezirke abzu-
schaffen und die Aufgaben auf die Landkreise und
die Linder zu verlagern. Daher hat sich die Zahl der
Bundeslédnder, die in Regierungsbezirke aufgeteilt
sind, in den letzten Jahren von acht auf fiinf redu-
ziert: Baden-Wiirttemberg (4 Regierungsbezirke),
Bayern (7), Hessen (3), Nordrhein-Westfalen (5) und
Sachsen (3). Abgeschafft wurden sie in Rheinland-
Pfalz, in Sachsen-Anhalt und in Thiiringen.

In der von Eurostat entwickelten, in Europa verwen-
deten, Systematik der Gebietseinheiten fiir die Sta-
tistik (NUTS) entsprechen die Regierungsbezirke
der Klassifikationsebene NUTS 2. (nach Schmidt-
Eichstaedt 2005)

- Land, Bundesland
- Landkreis
- Stadt

Informations- und Beteiligungspflicht

siehe Sicherungsinstrumente der Raumordnungs und
Landesplanung

Oko-Audit™

Oko-Audit auch als EMAS (Eco-Management
and Audit Scheme) bezeichnet, ist ein von der Eu-
ropdischen Union entwickeltes Verfahren zur
kontinuierlichen Verbesserung des betrieblichen Um-
weltschutzes. Dabei verpflichten sich Unternehmen,
aber auch Behorden oder Gebietskorperschaften,
tiber das geltende Recht hinaus zur Durchfiihrung
einer Umweltbetriebspriifung, zur Einfiihrung eines
Umweltmanagementsystems und dazu, bestimmte
selbst gesetzte Ziele zur kontinuierlichen Verbes-



tions by external environmental experts, companies
and institutions are entered in a local register main-
tained by chambers of industry and commerce.
This permits them to advertise with a EU-wide
eco-label. Details have been regulated in Ger-
many since 2001 by the Environmental Audit Act.

Economic Development Aid

Economic development aid can be divided roughly
into support provided firstly by the federal and state
governments, and that supplied by local authorities.

The local-authority economic development aid takes

the form of activities and measures for establishing

favourable conditions for the development of private

enterprise and which accordingly improve the gen-

eral living conditions for the local population. The

chief aims of local economic development aid are:

= to improve locational conditions for commerce
and industry,

= to create a diversified local economic structure,

= to safeguard and development employment op-
portunities and

= to increase the financial position of local authori-
ties.

The aid provided jointly by the federal and state gov-
ernments centres on the framework plans under the
“Improvement of Regional Economic Structures”
programme. Almost all states have complementary
regional economic development programmes for
areas not covered by the “joint task” but which, in
the view of the state in question, nonetheless warrant
special economic support. In addition to regional
programmes, there are also a large number of federal
and state sectoral aid programmes. Generally speak-
ing, federal and state economic development policy
and local government policy pursue similar aims.
Both seek to improve infrastructure and promote
economic growth in order to improve the living
standards of the people living within their respective
jurisdictions. They differ in terms of the instruments
available to them and their frame of reference.

—> joint task/responsibility
- development programme (EU, federal, state)
-> regional policy
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serung ihres betrieblichen Umweltmanagements zu
erreichen. Nach Begutachtung ihrer jéhrlich zu ver-
offentlichenden Umwelterkldrung durch einen exter-
nen Umweltgutachter werden die Unternehmen bzw.
Einrichtungen in ein bei den Industrie- und Handels-
kammern gefiihrtes Standortregister eingetragen. Sie
erhalten damit die Befugnis, mit einem EU-einheit-
lichen Umweltzeichen standortbezogene Werbung
zu betreiben. Einzelheiten sind in Deutschland seit
2001 im Umweltauditgesetz (UAG) geregelt. (nach
ARL 2002)

Wirtschaftsférderung®

Im Rahmen der Wirtschaftsforderung kann man
grob zwischen der Wirtschaftsférderung von Bund
und Léandern einerseits und der kommunalen Wirt-
schaftsforderung andererseits unterscheiden.

Unter kommunaler Wirtschaftsférderung sind ge-

zielte Aktivititen und MaBnahmen der kommunalen

Gebietskorperschaften zur Schaffung giinstiger Rah-

menbedingungen fiir die Entwicklung wirtschaftli-

cher Unternehmen und damit zur Verbesserung der

allgemeinen Lebensbedingungen der Bewohner zu

verstehen. Als Hauptziele kommunaler Wirtschafts-

forderung konnen benannt werden:

= die Verbesserung der betrieblichen Standortbedin-
gungen,

= die Schaffung einer branchenméfBig diversifizier-
ten Wirtschaftsstruktur,

= die Sicherung und der Ausbau des Arbeitsplatzan-
gebotes und

= die Erhohung der Finanzkraft der Kommunen.

Das Kernstiick der gemeinsamen Wirtschaftsfoérde-
rung von Bund und Lindern stellen die Rahmenpla-
ne nach dem ,,Gesetz liber die Gemeinschaftsaufgabe
zur Verbesserung der regionalen Wirtschaftsstruk-
tur* dar. In Ergéinzung dazu verfiigen fast alle Linder
iiber eigene regionale Wirtschaftsférderungspro-
gramme fiir jene Gebiete, die in die Gemeinschafts-
aufgabe nicht einbezogen worden sind, aber einer
besonderen Forderung aus Léndersicht bediirfen.
Neben den regionalen Programmen existieren auch
noch zahlreiche sektorale Bundes- und Landesforde-
rungsprogramme. Generell betrachtet dhneln sich die
Ziele staatlicher und kommunaler Wirtschaftsforde-
rungspolitik. Beide Politikarten sind bestrebt, haupt-
sdchlich durch Verbesserung der Infrastrukturen und
durch Forderung des wirtschaftlichen Wachstums
Verbesserungen der Lebensverhéltnisse der Bewoh-
ner in ihren rdumlichen Zustdndigkeitsbereichen zu
erzielen. Sie unterscheiden sich jedoch im Hinblick
auf die eingesetzten Instrumente und die jeweiligen
Bezugsrdume. (ARL 2003)

- Gemeinschaftsaufgabe
- Forderprogramme
- Regionalpolitik
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Elements of Spatial Planning

In setting out the goals of spatial planning, pro-
grammes and plans (planning instruments) draw on
a number of planning elements of both conceptual
and instrumental importance. They include:

= axes,

= functions in national and state spatial planning,

= guideline values,

= gpatial category or

= the central place system.

- axes,

—> assignment of functions (in spatial planning)
—> guideline values

—> spatial category,

—> central place system

Endogenous Development Potential

Endogenous potential refers to the scope for devel-
opment which exists within a region, and contrasts
with resources to foster development brought in from
outside. This concept represents an “up-grading” of
the notion of the region as a unit of decision-making
and action vis-a-vis more centrally oriented spatial
planning policy at the national level. In particular,
endogenous potential takes account of the poten-
tial for innovation found in the private sector and
in the regional workforce. It is hoped that targeting
resources directly on the specific development po-
tential existing in the region will produce more ap-
propriate solutions to regional problems, and more
economic use of funds than when a more central au-
thority channels external potentials into the region.
Spatial planning policy accordingly has to deal pri-
marily with the specific problems of particular re-
gions and to propose “customised” solutions.

- region

-> spatial planning

—> regional policy

Environmental Impact Assessment EIA

Environmental impact assessment represents an in-
tegral part of procedures applied by authorities when
deciding upon the admissibility of projects. EIA cov-
ers the identification, description, and evaluation of
the environmental impacts that ensue from the im-
plementation of planning on:
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Planungselemente der
Raumordnung und Landesplanung*

Zur Festlegung der Ziele der Raumordnung stiitzen

sich die Programme und Pléne (Planungsinstrumen-

te) auf Planungselemente ab, die von konzeptioneller

und instrumenteller Bedeutung sind. Hierzu gehéren

vor allem:

= Achsen,

= Funktionen in der Raumordnung und Landespla-
nung,

= Richtzahlen, Richtwerte, Orientierungswerte,

= Raumkategorie oder

= das Zentralortliches System (ARL 2003).

- Achsen

-> Funktionen in der Raumordnung und Landespla-
nung

- Richtwert, Richtzahl, Orientierungswert
- Raumkategorie
- Zentrale-Orte-System

endogenes Entwicklungspotential*

Das endogene Potential bezeichnet die Entwick-
lungsmoglichkeiten innerhalb einer Region im
Gegensatz zu den von auflen herangefiihrten Ent-
wicklungsressourcen. Die Region wird somit als
Entscheidungs- und Handlungseinheit gegentiber ei-
ner mehr zentral orientierten Raumordnungspolitik
aufgewertet. Insbesondere ist an das Innovationspo-
tential im Unternehmens- und Arbeitskriftebereich
gedacht. Durch den Ansatz unmittelbar am jeweili-
gen spezifischen Entwicklungspotential einer Regi-
on erhofft man sich eine problemadédquatere Lésung
von Problemen mit wirtschaftlicherem Mittelein-
satz, als es bei einer mehr zentralen Steuerung durch
Lenkung von fremden Potentialen in die Region
moglich ist. Das erfordert, dass sich Raumordnungs-
politik primér mit den jeweils besonderen Fragen
einzelner Regionen befasst und hierfiir ,,individuel-
le* Losungsvorschldge unterbreitet. (ARL 2003)

- Region
- Raumordnung
- Regionalpolitik

Umweltvertraglichkeitspriifung UVP™

Die Umweltvertriglichkeitspriifung (UVP) ist ein
unselbstandiger Teil verwaltungsbehordlicher Ver-
fahren, die der Entscheidung tiber die Zulassigkeit
von Vorhaben dienen. Die UVP umfasst die Ermitt-
lung, Beschreibung und Bewertung der Auswirkun-
gen eines Vorhabens auf



= human beings, animals and plants, soil, water,
air, climate, and landscape, including interactions
between these protected assets and

= cultural heritage and other material assets

Environmental impact assessment is conducted with
public participation. EIA is governed by the Envi-
ronmental Impact Assessment Act, which derives
from the EU Directive 85/337/EEC. An annex to the
act lists all of the projects and activities are subject
to EIA.

EIA is thus primarily and important tool in preven-
tive environmental protection. It helps to prevent,
reduce or mitigate the adverse environmental ef-
fects associated with a project by subjecting the
proposal to systematic, prior scrutiny according
to a set of defined minimum procedural and mate-
rial standards. EIA is concerned with both whether a
proposed project should be allowed to proceed, and
with the manner in which it is to be implemented.
By requiring co-operation between developers, pub-
lic authorities and the general public, EIA also puts
into practice the principle of cooperative planning.
As a precautionary tool, EIA is characterised by the
integrative approach it adopts and by the principle of
early appraisal. In addition to environmental impact
assessment for evaluating projects, German planning
law (also pursuant to an EU directive) provides for
so-called strategic environmental assessment, which
is prescribed for all spatial structure plans, prepara-
tory land-use plans and binding land-use plans.

-> strategic environmental assessment (SEA)
-> public participation

Environmental Policy

Environmental policy is the term applied to govern-
mental action for dealing with environmental prob-
lems. Environmental law is a product of this policy.
Since the early 1970s, environmental policy has
been part and parcel of federal government policy.
There has been a Federal Ministry of the Environ-
ment since 1986. Major autonomised sectoral au-
thorities are the Federal Environmental Agency, the
Federal Agency for Nature Conservation, and the
Federal Office for Protection against Radiation. The
most important policy level for environmental mat-
ters is now the European Union. 80 % of all German
legislation in this field is concerned with transposing
European environmental policy into German law.
It is incumbent on the states to implement environ-
mental legislation, which gives them the opportunity
to influence environmental policy. Certain functions
fall within the remit of municipalities and counties,

Part III - Glossary

= Menschen, Tiere und Pflanzen, Boden, Wasser,
Luft, Klima und Landschaft einschlielich der je-
weiligen Wechselwirkungen sowie

= Kultur- und sonstige Sachgiiter.

Die UVP wird unter Einbeziehung der Offentlich-
keit durchgefiihrt. Geregelt wird die UVP im Gesetz
iiber die Umweltvertriglichkeitspriifung, das auf die
Richtlinie 85/337/EWG der EU zuriickgeht. In des-
sen Anlage sind alle Vorhaben aufgefiihrt, die einer
Umweltvertriglichkeitspriifung unterliegen.

Primdér ist die UVP damit ein wichtiges Instrument
vorsorgenden Umweltschutzes. Mit ihrer Hilfe sollen
schiadliche Umweltauswirkungen eines Vorhabens
vermieden, gemindert oder ausgeglichen werden,
indem sie vor der Realisierung des Vorhabens einer
systematischen Priifung mit bestimmten verfahrens-
maiBigen und inhaltlichen Mindestanforderungen
unterzogen werden. Die UVP bezieht sich sowohl
auf das OD als auch auf das Wie des geplanten Vor-
habens. Mit der notwendigen Zusammenarbeit zwi-
schen den Vorhabenstriagern, den Behorden und der
Offentlichkeit dient die UVP auBerdem der Verwirk-
lichung des Kooperationsprinzips. Als Instrument
der Vorsorge ist die UVP durch ihren integrativen
Ansatz und durch den Grundsatz der Friihzeitigkeit
der Priifung gekennzeichnet. Neben der Umwelt-
vertridglichkeitspriifung, als Umweltpriifung fiir
Vorhaben, siecht das Planungsrecht in Deutschland
(ebenfalls aufgrund einer EU-Richtlinie) eine sog.
strategische Umweltpriifung vor, die fiir siimtliche
Raumordnungspléne, fiir die Flachennutzungsplédne
sowie fiir die verbindlichen Bebauungsplidne vorge-
schrieben ist. (nach ARL 2002)

-> Strategische Umweltpriifung (SUP)
- Offentlichkeitsbeteiligung

Umweltpolitik

Als Umweltpolitik wird das staatliche Handeln zur
Losung von Umweltproblemen bezeichnet. Aus ihr
geht das Umweltrecht hervor. Seit Beginn der 1970er
Jahre ist die Umweltpolitik Bestandteil der Bundes-
politik, ein Bundesumweltministerium besteht seit
1986. Wichtigste verselbstindigte Fachbehdrden
sind das Umweltbundesamt, das Bundesamt fiir Na-
turschutz und das Bundesamt fiir Strahlenschutz. Die
wichtigste Politikebene fiir Umweltpolitik ist mitt-
lerweile die europdische; bei 80 % aller deutschen
Rechtsetzungsverfahren in diesem Bereich handelt
es sich um die Umsetzung européischer Umweltpo-
litik in deutsches Recht. Den Bundeslidndern obliegt
die Umsetzung der Umweltgesetze, wodurch sie
Moglichkeiten besitzen, die Umweltpolitik in ih-
rem Sinne zu beeinflussen. Einige umweltrelevante
Befugnisse (Abfallbeseitigung, Wasserversorgung,
Abwasserentsorgung, Bauleitplanung, Verkehrspla-
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such as waste disposal, public water supply, sew-
age disposal, urban land-use planning, and transport
planning. However, environmental policy is also
pursued by non-governmental actors, especially en-
vironmental organisations and industry.

Environmental policy tools include direct interven-
tion (prohibitions and enforcement orders, permis-
sions and contracts), indirect control (levies, taxes,
subsidies, certificates, self-regulation), and control
through planning (e.g. preparatory land-use plans,
clean air plans, and waste management plans).

Environmental quality targets or goals are devel-
oped on the basis of general environmental policy
principles, such as sustainable development. These
goals specify certain quality levels defined in terms
of content, space, and time for resources, potentials,
and functions that are to be maintained or attained in
concrete situations. Mostly, however, they cannot be
directly implemented but require further operation-
alisation. This is achieved on the basis of environ-
mental quality standards. They transform the often
indeterminate legal concepts of environmental law
into precisely defined parameters and provide a de-
tailed description of the technical requirements of
projects with an impact on the environment. They
can take the form of ordinances, administrative reg-
ulations, and private regulatory regimes.

-> nature conservation
-> evironmental impact assessment

-> strategic environmental assessment, SEA

Environmental Quality Standard
see environmental policy
Environmental Quality Target
see environmental policy
Environmental Report

see strategic environmental assessment (SEA) and
binding land-use plan

Environmental Risk Analysis

Environmental risk analysis is a method for evaluat-
ing the risks of adverse impacts on natural resources
in a planning area. Assessment is based on three ag-
gregate factors:

= the intensity of potential impairment

= susceptibility to impairment
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nung) liegen im Zustdndigkeitsbereich der Gemein-
den und Landkreise. Umweltpolitik wird jedoch auch
ohne hoheitliche Beteiligung betrieben, vor allem
von Umweltverbdnden und Akteuren der Wirtschaft.

Instrumente der Umweltpolitik umfassen die direkte
Einflussnahme (Ver- und Gebote, Genehmigungen
und Vertrige), indirekte Steuerung (Abgaben, Steu-
ern, Subventionen, Zertifikate, Selbstverpflichtun-
gen) sowie die planerische Steuerung (z.B. durch
Flidchennutzungspline, Luftreinhalteplidne oder Ab-
fallwirtschaftspline).

Aus allgemeinen Leitbildern der Umweltpolitik, et-
wa dem der Nachhaltigen Entwicklung, werden so
genannte Umweltqualitétsziele abgeleitet. Diese ge-
ben bestimmte sachlich, rdumlich und zeitlich defi-
nierte Qualitidten von Ressourcen, Potenzialen oder
Funktionen an, die in konkreten Situationen erhalten
oder entwickelt werden sollen. Sie konnen jedoch
meist nicht direkt umgesetzt werden, sondern bediir-
fen der weiteren Operationalisierung. Dies geschieht
durch die Ableitung von Umweltqualititsstandards.
Sie setzen die oftmals unbestimmten Rechtsbegriffe
des Umweltrechts in prézise definierte Grofien um
und beschreiben detailliert die technischen Anfor-
derungen an umweltrelevante Vorhaben. Sie konnen
als Rechtsverordnungen, Verwaltungsvorschriften
und auch als private Regelwerke ergehen. (nach Ja-
nicke/Volkery 2005)

- Naturschutz
- Umweltvertriglichkeitspriifung
- Strategische Umweltpriifung, SUP

Umweltqualitdtsstandard
siehe Umweltpolitik
Umweltqualitatsziel

siehe Umweltpolitik
Umweltbericht

siehe Strategische Umweltpriifung (SUP) und Be-
bauungsplan

Okologische Risikoanalyse

Die Okologische Risikoanalyse ist eine Methode zur
Einschitzung des Risikos der Beeintrachtigung na-
tiirlicher Ressourcen in einem Planungsgebiet. Die
Beurteilung erfolgt durch die Bildung der drei Ag-
gregatgroflen:

= Intensitét potenzieller Beeintréchtigung



= risk of impairment.

In first place the entities affected by the intrusion
(natural factors) are examined, and then the initia-
tors of the impact (use demands). With the aid of
relevance trees and argument tables, environmental
disturbance intensity and sensitivity are assessed in
examining specific cases. The risk of adverse im-
pacts is finally calculated on the basis of these two
factors with the aid of a preference matrix.

Environmental risk analysis has long been a stand-
ard method for environmental impact studies in traf-
fic and transport planning.

-> evironmental impact assessment, ETIA
-> strategic environmental assessment SEA

Equivalence of Living Conditions

The establishment of equivalent living conditions is
a prime guideline of federal and state government in
the balanced development of their respective terri-
tories, and is entrenched as such in Section 1 (2) of
the Federal Spatial Planning Act. The aim is to cre-
ate and maintain standards of living throughout the
country which, in keeping with the local context,
are equivalent in value. Equivalent does not mean
identical, which is neither practicable nor reasona-
ble. Living conditions involve all spheres of life and
hence all infrastructure and economic development.
In effect, the policy of equivalent living conditions
primarily benefits rural areas, since there is usu-
ally a greater backlog of structural development in
the country than in urban areas. Basically, however,
problematic structures can require action to ensure
equivalent living conditions in urban agglomera-
tions, too. The discussion on upholding the principle
at a time when public resources are limited is one
of the chief current issues in spatial planning. The
alternative under debate is to concentrate support in
growth cores whose dynamics spread to peripheral
regions, thus benefiting them indirectly.

-> infrastructure

—> spatial category

- region

—> agglomeration, conurbation, metropolitan area

-> guideline of spatial planning
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= Empfindlichkeit gegeniiber Beeintrachtigungen
= Risiko der Beeintrdchtigung.

Dabei werden zunéichst die Betroffenen (die na-
tirlichen Faktoren), dann die Verursacher (die
Nutzungsanspriiche) untersucht. Mit Hilfe von Re-
levanzbdumen und Begriindungstabellen wird eine
einzelfallorientierte Einschitzung von Beeintrich-
tigungsintensitit und -empfindlichkeit hergeleitet.
Das Beeintrachtigungsrisiko wird schlieBlich aus
den beiden vorigen Groflen anhand einer Priferenz-
matrix ermittelt.

Speziell fir Umweltvertriglichkeitsstudien in der
Verkehrsplanung gilt die Okologische Risikoanaly-
se seit langem als Standardmethode. (nach Schol-
les 2005:102)

- Umweltvertriglichkeitspriifung
> Strategische Umweltpriifung

Gleichwertigkeit
der Lebensbedingungen®

Die Herstellung von gleichwertigen Lebensbedin-
gungen ist eine zentrale Leitvorstellung des Bundes
und der Léander zur gleichméBigen Entwicklung ih-
rer Teilrdume und ist als solche in §1 (2) des Raum-
ordnungsgesetzes verankert. Ziel ist, in allen Teilen
des Landes Lebensbedingungen zu schaffen oder
zu erhalten, die sich, bezogen auf Gegebenheiten
des Teilraumes, in ihrem Wert entsprechen. Gleich-
wertig heifit damit nicht gleich, was weder machbar
noch sinnvoll wire. Inhaltlich betreffen die Lebens-
bedingungen alle Lebensbereiche, somit die gesamte
Infrastruktur wie auch die wirtschaftliche Entwick-
lung. Faktisch kommt die Politik der gleichwertigen
Lebensbedingungen in erster Linie dem lédndlichen
Raum zugute, da er im Regelfall strukturellen Nach-
holbedarf gegeniiber den Verdichtungsrdumen
aufweist. Grundsétzlich kann jedoch bei proble-
matischen Strukturen auch in Verdichtungsrdumen
Handlungsbedarf im Sinne gleichwertiger Lebens-
bedingungen gegeben sein. Die Diskussion um die
Aufrechterhaltung des Leitbilds in Zeiten knapper
offentlicher Ressourcen ist eine der zentralen aktuel-
len Fragestellungen der Raumordnung. Als Alterna-
tive wird eine Konzentration der Forderinvestitionen
auf Wachstumskerne diskutiert, deren Dynamik auch
auf periphere Regionen ausstrahlen und diesen so in-
direkt zugute kommen soll. (nach ARL 2002)

- Infrastruktur

- Raumkategorie

- Region

- Agglomeration

- Leitvorstellung der Raumordnung
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Evaluation, Audit

Evaluation is generally seen as a matter of auditing
plans, programmes, measures and tools with regard
to specific criteria, such as content, procedures, out-
comes, and costs. The principle focus is usually on
determining whether (or to what degree) targets have
been met (target performance comparisons, assess-
ing the potential for and direction of further develop-
ment) and on examining cause/effect relationships
(effect chains, case studies, time series, etc.). In
both the theory and practice of planning, the prime
interest is in assessing the effectiveness of plans,
programmes and procedures and in the efficiency of
planning measures.

Expropriation and
Compensation of Expropriation

Expropriation (compulsory purchase) is the com-
plete or partial removal of property rights, the right
to own property and the possibility of expropriation
being laid down by the Basic Law. Expropriation for
urban development purposes is governed by the Fed-
eral Building Code. It is the last resort available to a
municipality when it requires a particular property,
or specific rights attaching to a property in order to
attain its urban development aims, and the owner is
not prepared to sell the property or to grant the rights
in question. The purposes for which the municipal-
ity is allowed to resort to expropriation are listed in
full in the Federal Building Code. Expropriation is
permissible only in the public interest and where the
purpose to be served cannot reasonably be achieved
by any other means.

Under the Basic Law, expropriation may be ordered
only by law or pursuant to a law, the nature and
level of compensation also being governed by law.
The rules are set out in the Federal Building Code.
A claim for compensation may be made by anyone
whose rights have been adversely affected by expro-
priation and who has suffered a financial loss. The
Federal Building Code provides three types of com-
pensation: in the form of money, in the form of land,
and by the granting of other rights.

- Federal Building Code
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Evaluation, Erfolgskontrolle,
Wirkungsanalyse*

Allgemein wird unter Evaluation die Aufga-
be verstanden, Planungen, Programme, Projekte,
Mafnahmen oder Instrumente unter bestimmten
Gesichtspunkten, z.B. hinsichtlich der Inhalte, Ver-
fahrensweisen, Ergebnisse oder Kosten, zu bewer-
ten. Im Vordergrund stehen dabei vorwiegend die
Bestimmung der Zielerreichungsgrade (Soll-Ist-Ver-
gleiche, Festlegung der Veranderungspotentiale und
Veridnderungsrichtungen) sowie die Untersuchung
der Ursache-Wirkungs-Zusammenhénge (Wirkungs-
verldufe, Wirkungsketten, Fallstudien, Zeitreihen
etc.). In der Planungswissenschaft und Planungspra-
xis richtet sich das Augenmerk auf die Wirksamkeit
der Pline, Programme und Verfahren sowie auf die
Effizienz planerischer Malnahmen. (ARL 2003)

Enteignung und
Enteignungsentschéadigung*

Enteignung bedeutet die vollstidndige oder teilweise
Entziehung einer Eigentumsposition im Sinne des
Grundgesetzes; im Baugesetzbuch ist die Enteig-
nung fiir stadtebauliche Zwecke geregelt. Die Ent-
eignung steht der Gemeinde als letztes Mittel zur
Verfligung, wenn sie zur Verwirklichung ihrer stéd-
tebaulichen Ziele ein bestimmtes Grundstiick oder
bestimmte Rechte an einem Grundstiick bendtigt
und der Eigentiimer nicht zum Verkauf oder zur Ge-
wihrung dieser Rechte bereit ist. Die Zwecke, nach
denen eine Enteignung durchgefiihrt werden kann,
sind im Baugesetzbuch abschlielend aufgefiihrt. Ei-
ne Enteignung ist nur dann zuléssig, wenn das Wohl
der Allgemeinheit sie erfordert und der Enteignungs-
zweck auf andere zumutbare Weise nicht erreicht
werden kann.

Gemil dem Grundgesetz darf eine Enteignung nur
durch Gesetz oder auf der Grundlage eines Gesetzes
erfolgen, das Art und Ausmal der Entschiddigung
regelt; diese Regelungen zur Entschidigung werden
im Baugesetzbuch getroffen. Entschidigung kann
derjenige verlangen, der in seinem Recht durch die
Enteignung beeintrichtigt wird und dadurch einen
Vermogensnachteil erleidet. Im Baugesetzbuch sind
drei Arten von Entschiddigungen vorgesehen: die
Entschiddigung in Geld, die Entschidigung in Land
und die Entschddigung durch Gewéhrung anderer
Rechte. (ARL 2003)

- Baugesetzbuch



Federal and
State Sectoral Planning Legislation

Sectoral planning with a significant impact on space
and thus on spatial planning is governed by distinct
legislation. The most important federal planning acts
include the following:

Transport and communication:
= General Railway Act

= Federal Highways Act

= Federal Waterways Act

= Federal Air Traffic Act

= Passenger Transport Act

= Telegraph routes act;

Utilities:

= energy industry act

= waste avoidance, recovery and disposal act
= federal mining act

= federal water act;

Environment and nature conservation
= federal soil protection act

= federal immission control act

= federal nature conservation act

= federals forest act;

Agriculture

= ]Jand consolidation act

= act on the joint task “improvement of agrarian
structure and coastal preservation”

Federal sectoral planning acts are often concretised
by state legislation, for instance state nature conser-
vation acts and state highway legislation.

- spatially relevant sectoral planning
- nature conservation

—> transport planning

—> planning approval

Federal Building Code

The Federal Building Code is the most important

plank of urban development law. It contains four

chapters:

= Chapter One: General Urban Planning Law,

= Chapter Two: Special Urban Planning Law,

= Chapter Three: Other Provisions,

= Chapter Four: Transitional and Concluding Provi-
sions.

General urban planning law covers such areas as
urban land-use planning, building permission, land
reallocation, expropriation and compensation, in-
frastructure provision and servicing, and nature

Part III - Glossary

Fachplanungsgesetze auf
Bundes- und Landesebene™

Die wegen ihrer Raumbedeutsamkeit fiir die Raum-
planung wesentlichen Fachplanungen beruhen auf
eigenstindigen Rechtsgrundlagen. Als wichtigste
Fachplanungsgesetze auf Bundesebene sind zu nen-
nen:

fiir den Verkehr und die Kommunikation:
= Allgemeines Eisenbahngesetz

= Bundesfernstralengesetz

= BundeswasserstraBengesetz

= Luftverkehrsgesetz

= Personenbeforderungsgesetz

= Telegrafenwegegesetz;

fiir die Ver- und Entsorgung:

= Energiewirtschaftsgesetz

= Kreislaufwirtschafts- und Abfallgesetz
= Bundesberggesetz

= Wasserhaushaltsgesetz;

fiir den Umwelt- und Naturschutz:
= Bundes-Bodenschutzgesetz

= Bundes-Immissionsschutzgesetz
= Bundesnaturschutzgesetz

= Bundeswaldgesetz;

fiir die Landwirtschaft:

= Flurbereinigungsgesetz

= Gesetz liber die Gemeinschaftsaufgabe ,,Verbesse-
rung der Agrarstruktur und des Kiistenschutzes.

Fachplanungsgesetze auf Bundesebene werden hiu-
fig durch entsprechende Léndergesetze konkretisiert,
so beispielsweise durch die Landesnaturschutzgeset-
ze, die Landeswassergesetze sowie die Straflen- und
Wegegesetze der Linder. (nach ARL 2002)

- Fachplanung
- Naturschutz
- Verkehrsplanung
—> Planfeststellung

Baugesetzbuch™

Das Baugesetzbuch (BauGB) ist die wichtigste

Grundlage des Stiddtebaurechts. Das BauGB ist in

folgende vier Kapitel gegliedert:

= Erstes Kapitel: Allgemeines Stddtebaurecht,

= Zweites Kapitel: Besonderes Stadtebaurecht,

= Drittes Kapitel: Sonstige Vorschriften,

* Viertes Kapitel: Uberleitungs- und Schlussvor-
schriften.

Das allgemeine Stidtebaurecht enthélt insbesonde-
re Aussagen zur Bauleitplanung, zur Zuldssigkeit
von Vorhaben, zur Bodenordnung, zur Enteignung
und Entschiddigung, zur ErschlieBung und zu MaB-
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conservation. Special urban planning legislation
is concerned principally with urban rehabilitation,
urban development and redevelopment, the preser-
vation of physical structures and the specific char-
acter of areas, and urban-development enforcement
orders. Other provisions deal with valuation, com-
petencies, administrative procedures and planning
safeguards.

—> planning law, urban development law
- Land Utilisation Ordinance

- nature conservation

Federal Highways Act

see transport planning

Federal Nature Conservation Act
see nature conservation

Federal Planning Authorities

The highest federal authorities in the Federal Re-
public of Germany are the federal ministries, each
led by a federal minister nominated by the federal
chancellor and appointed by the federal president.
The Federal Ministry of Transport, Building and
Urban Development (BMVBS) is responsible for
spatial planning. It is also the most important fed-
eral government investor, since all federal responsi-
bilities for transport and physical infrastructure are
concentrated under its roof A particularly important
subordinate higher federal authority within the pur-
view of the BMVBS is the Federal Office for Build-
ing and Regional Planning (BBR). The BBR assists
the federal government with expert advice on spatial
and urban planning, as well as on housing and build-
ing. Within the BMVBS, the (standing) Conference
of Ministers for Spatial Planning (MKRO) and the
Advisory Council on Spatial Planning are two im-
portant advisory institutions.

-> federation, federal government
- Conference of Ministers for Spatial Planning
- Advisory Council on Spatial Planning

Federal Soil Protection Act

see soil conservation
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nahmen fiir den Naturschutz. Das besondere Stad-
tebaurecht enthidlt vornehmlich Regelungen zu
stiddtebaulichen Sanierungsmafinahmen, den stad-
tebaulichen Entwicklungsmafnahmen, zum Stadt-
umbau, zur sozialen Stadt, zur Erhaltungssatzung
und zu stiddtebaulichen Geboten. Die sonstigen Vor-
schriften beinhalten u.a. Regelungen zur Wertermitt-
lung, zu Zustindigkeiten, zu Verwaltungsverfahren
und zur Planerhaltung (nach ARL 2001c¢).

—> Bauplanungsrecht/Stidtebaurecht
- Baunutzungsverordnung
- Naturschutz

BundesfernstraBengesetz
siehe Verkehrsplanung
Bundesnaturschutzgesetz
siche Naturschutz

Bundesbehérden fiir
rdumliche Planung

Die obersten Bundesbehorden in der Bundesrepub-
lik Deutschland sind die Bundesministerien, denen
jeweils ein vom Bundeskanzler vorgeschlagener
und vom Bundesprisidenten ernannter Bundesmi-
nister vorsteht. Fiir die Raumordnung in der Bun-
desrepublik Deutschland ist das Bundesministerium
fiir Verkehr, Bau und Stadtentwicklung (BMVBS)
zustandig. Dieses ist gleichzeitig das wichtigste In-
vestitionsressort der Bundesregierung, da in ihm al-
le Zusténdigkeiten des Bundes fiir verkehrliche und
bauliche Infrastrukturen gebtindelt sind. Als nach-
geordnete Bundesoberbehorde im Geschéftsbereich
des BMVBS nimmt das Bundesamt fiir Bauwesen
und Raumordnung (BBR) einen besonderen Stellen-
wert ein. Das BBR unterstiitzt die Bundesregierung
durch fachlich-wissenschaftliche Beratung in den
Bereichen Raumordnung, Stidtebau sowie Woh-
nungs- und Bauwesen. Weiterhin bilden innerhalb
des BMVBS die Ministerkonferenz fiir Raumord-
nung (MKRO) sowie der Beirat fiir Raumordnung
zwel wichtige Institutionen mit beratender Funktion.
(nach Schmidt-Eichstaedt 2005, BMVBS 2006a und
BBR 2006a)

- Bund
- Ministerkonferenz fiir Raumordnung (MKRO)
- Beirat fiir Raumordnung

Bundesbodenschutzgesetz®*

